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__»{44>4;   (t.-.Ul:   i  :B)  7;  (47)  11 ;  (48)  17;  (49,  50)  BO;  (51,  52)  «»; 

(53,54(2.-,  ;(.V,.:,(;)  L'8;  (68)  29;  (59,  60)81  ;(61)8S;  (62)  84;  (63)85; 

(64)  8s;  tnr.,  »ih  (36)41;  (67)  48;  (68,  60)44;  (71)46;  (72)47; 

(78,  74)4'J;    TOi  .-.1  .  (76)  S2. 
ArtHUaa  (25)  4;  ClUt  T;   fil)  11;  (28)  18;  (29,  30)  21;  (31)  25;  (32)  «#; 

(33)84;  (34)8tt;  tJ5)87;  (36)88;  (87)40;  (38)42;  (89)48;  (40, 

41.42)  4S;  (43,  441  SI. 
Baxter  (Tenn.j  (US.'.:  rJ)  no  caaes;   {3,4)27;   (5)80;   {6,7)82;   (8)85; 

(9)  40. 
Biirfi(Ky.)  (7)  8;  (8)  8;  (9)  15;  (10)  19;  (U) 21 ;  (12)  28;  (13)26;  (14)29. 
Califorqia  (39)  2;  (40)  6;  (41,  42)  10;  (43,  44,  45,  46)  IS;  (4T,  48)  17;  (49, 

50)  19;  (51)  21;  (52)88;  (53)  81  ;  (54)  86 ;  (65)  8«;  (58)  88;  (57)40; 

(SB)  41 ;  (S9)  48 ;  (60,  61)  44 ;  (63)  46 ;  (63,  64)  4» ;  (65)  52. 
Ccdondo(l)n     n  ".^26;  (4)84;  (3)40;  (6)46;{7)4». 
OoaoecUcutC        !,      37,38)9;     (39)12;    (40)16;    (41.42)19;    (43)21; 

(44)  2(;      !      29;  (46)88;  (47)86;  (48)40;  (48)44;  (80)  47;  (51) 

SO;  (5-, -J. 
RaridB  (13)  I;  (14)  14;  (15)21;  (16)26;  (17)85;  (IS)  48;  (16)45;  (20)61. 
a«orgia  (40)  2;  (41,42)  5;  (43,  44)  9;  (45,46)  12;  (47,  46.  49,  50)  16;  (SI, 

52,  "      ■  ■    55.  56)  21;    (57,  68)  24;    (59,  60)  27;    (61)  84;  (62)  86; 

(63,  -;.;    .'4)87;  (65)88;  (66)42;  (67)44;  (68)45;   (69)47;  (70) 

48;      I    :.l. 
Gratton  (^        ■  .■     8;    (21)8;    (22)  12;  (23)  14;    (24,  25)  18;   (2fi,  27)  21; 

(28,  -.Jt  I't;  (31)  81;  (30)  82;   (32)  84;  (33)  86. 
HeiakeU  (Tenii.)  (1)  2;  (2)5;  (3)  8;    (4,5)18;    (6,7)19;    (8,9)24;  (10, 

11,  12)23. 
ton  (Del.)(3j  11;  (4)  13, 
[mis  ('-1)2;  (52)  4;  (',3,  54)  6;    (55,  56)  8;    (57,  58)  11;   (59,  60,  Gl,  62, 

63j  14;   (64,  C5,  W,  67)  16;    (G8,  69)  18;    (75,  76,  77,  78)  80:   (70, 

71,72,  79. 8n>  22;  f7H,74)'«24;  (81.  83,  83,  84)25;  (85)28;  (86,87)29; 

(8»)  3u ;  (89)  31 ;  (90)  82 ;  (91)  88 ;  (92,  93,  94)  84 ;  (95)  85 :  (96)  86 ; 

(97)87;  (118)88;  m.  100)89;  (101,  108)40;   (108)42;   (104,  105) 

44;  (100)  46;  (107)  47;  (108)48  ;  (100)60;  (110)51. 
B»tt»(32)  2;  (33(5;  {2i)  7;  (35)9;  (36,  37.  38)  10;  (39,40,41,42,43) 

IS;  (44,4.5.  46|  J.>;   (47,48)17;    (49,50,51)19;    (52,53)21;   (54. 

55)  28;  (56.  57,  5S,  59)  26;  (60,  61)  28;    (62,  63)  80:    (64)  81;  (65, 

665  M;   (67)  88;  '^8)  84:  (69)  86;  (70,  71)  86;  (72)  87;  (7;f)88; 

(74,  75)89;  (TG,  77;  40;  (78,  79,   80)  41:   (SI,  83)42;  (88,  84)48; 

(5o,  SO,  i^Vi  i(.  ■''-,  45;  (89,  80.  81)  4«;  (93,  98)  47;  (94,  96)48; 

(06,  P7,  yai  in  ;  (,yu,  100)  50;  (lOl)  61;  (103)  52. 
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Iow»p7)l;  (28,  29)4;   (30)  8;    (31,  32)  7;  (33,34)  11;  (35,  36)  H;  (S7, 

38,  39)  18;  (40,  41,  42)  20;  (43)  £2;  (44.  45)  24;  (46)  26;  (47)  29; 

(48)  30;  (49)  81;  (5CI)  S2;   (51)  88;  (o2)  85;  (53)  86;  (54)  83;  (S3) 

8»;  (58)  il;  (57)  42;  (68)48;  (56)44;  (60j  46;  (61)  47;  (62)  49; 

(63)  50;  (64)52. 
Kansas  (5,  6)  7 ;  (7,  8,  9)  12 ;    (10,11,12)15;   (13,  14)  19;  (15,  16.  17)  28: 

(la)  86;  (19.20)27;   (21)  80;  (22)81;  (23)88;  (24)86;  (25)  «7; 

[26)40;  (ST)  41;  (38)  42;  (2e)  44;  (80)46;  (31)47;  (33)49;  (83)  &2. 
Eentuck;  (78)  89;  (79)  42;  (80)  44;  (01)  oO. 
Ua(Teiiii.)  (1)27;  (2.3  31;  (4,  0,  6,  ',)  40;  (8)41;  (&)42;  (10)  48;  (11, 

12)47;(18)49;  (14)52. 
Louisiana  CJ-JJ  2 ;  (23)  8;  (24,  25)  18;  (26,  27)21;  (28)26;  (29)29;  (30)81;- 

(31)  88;  (32)  Stt;  (33),  89;  (84)  44;  (35)  48;  (30)  61. 
MacArthur  (District  of  Columbia)  (i,  2)  29;  (3)  86. 
Mackey  (Dis(\ict  of  Columbia)  (1,  3)  47;  (8)  61, 
MacArthur  and  Mackey  (District  of  Columbia)  49. 
Maine  (57)  2;  (58)  4;  <u9j  8;  (00)  11 ;  (61)  14;  (62)  16;    (63,  64)  18;  (65) 

20;  (66)22;  (G7)  24;  (68)  28;  (69)81;  (70)86;  (71)86;  (72)89; 

(73)  40;  (74)  43;  (75)  46;  (76)  49;  (77)  52. 
Harjriand  (31)  1;  (32,  33)8;  (34,  35)  6;    (30,37)  11;  (38,  39,  40)  17;  (4L, 

42,  43)  20;  (44)  22;  (43,  46)24;  (47)  28;  (48)80:  (49,  60)  88;  (51)84; 

(52,  53)8<l;    i.')4,  55)89;  (56,  S?)  40;    (58)42;    (59)48;    (00)46; 

(61)48;  (-1^1  .->0;  (68)52. 
Uaesacliusctis  (Khj,  1;  (101,  102)8;    (103)4;   (104)  6;  (105)  7;  (106)8; 

(107)9;  (Hi,>.,  11;  (109)12;  (110)  14;  (111,  115)  15;  (112,116)  13; 

(113)18;    (11  1,  117,  IIP!  19;    (119)20;    (120)21;    (121,122)28; 

(123)25;  (124)26;  (12:Ji2S:  (126)  80;  (127)  84;  (128)86;  (129)  83; 

(130)89;  OH;  41;  (133)  42;  (188)  48;  (134)  45;  (135)  46;  (136)  49; 

(187)50;  h:\H,  139)52. 
Michigan  (19)  2;"(20,21)4;  (22)  7;   (23.24)9;  (25,26)12;  /27,  28)  16; 

(20,  30,  31)18;  (32,33)  20;  (34)22;  (35,36)  24;  (37)26;  (40)89; 

(38)  81  ,-(41) 82;  (39)  88;  (42)  86;  (43,  44)88;  (45)  40;  (49,  47)41; 

(48)42;  (49)48;  (50)  45;  (61)  47  ;  (52)50;  (53)51;  (54)52. 
Minnesota  (15)  2;  (16.  17.18)10:  (19,20.21)  18;  (22)21;  (2.1)28;  (24)81 ; 

(25)88;  (20)87;  (27)  88;  (28)  41;  (20)  43;.  (30)  44;  (81)47;  (83) 

50. 
Mississippi  (42)  2;  (43)  5;   (44,  45)  7:   (46,  47,  48)  12;  (49,  50)  19;  (51.  52. 

53)24;  (54)28;  (55)80;  (56)81;  (57)  84;  (58)  88;  (59)  42;  (60)46; 

(61)48;  (62)52. 
MiBBOuri  (40)  2 ;    (47)4;    (48,49)8;    (50,51)11;    (52,53,54)14;    (55,56, 

67.58)13;  (59,60,61,62,63)21;  (04,  05.  60)  27;  (67)  29;  (68)80; 

(69)  88;   (70)  85;   (71 1  80:   (72)  37;    (73)  89;  (74)  41:  (75)  42; 
(76)48;  (77)46;  (78)4;;(7Uj  49;  (80)50;  (81)51;  (83)52. 

Montana  (1,  2)  25;  '3)  85  ;  (4)  47;  (5)  51. 

Nebraska  (3,  4)   19;   (6)  25;  (6,  7)  20;  (8)  80;   (9)  81;  (10)  85;  (U)  88; 

(12)41;  (13)42;  (14)45;  (ISj  48;  (16)49;  (17)52, 
Nevada  (0)3;  (7)8;  (0)  16;  (10,  11)  21  ;  (12)  28;  (13) 29;  (14) 88 ;  (15) 83; 

(16)  40;  (17)45;  (18)51. 
New  Hampsliire  (48)  2 ;    (4!))  6;    (50)9;    (51)  12;  (52)  18;    (53)16;    (64, 

55)20;   (56)22;  (57)24;  (5H)  42;  (51ij  47;  (60)  49. 
New  Jiiisey  (34)  3;  (Z:,)  10;  |30)  13:  (37)  18;  (38)  20;  (39)  28  ;  (40)  29; 

(41)  32;  (42)  36;  (43)  89;  (44)  43  ;  (45)  46  ;  (46)  60. 
New  Jersey  Equity  (33)  86;  (34)  38;  (35)  40;  (37)  45;  (88)  48;  (88)  51. 
Now  York  (41,  42)  1;   (43)3;    (44)4;    (45)  B;    (46.47)7;  (48)8;  (49,50, 

51)10;    (52)11;    (.-.3,54)18;    (o.^)^;    (50.  .i7)  15;    (58,59)17; 

(60.  61)  19;   (62.  63)  20;  (64)  21  ;  (05)  22;  (06,  67,  6R)  28;  (69)  26; 

(70)  26;  (71) 27 ;  (72)28;  (73)29;  (74)80;  (75)81;  (76)82;  (77)88: 
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(78)  SI;  (79)  85;  (80)  86;  (81,  82)  87;  (88,  84)  88;  (85)  89;  (86)  40; 
(87)41;  (88.  8&^42;  (90,  91)  48;  (&3)  44;  93)45;  (94)  48;  (90)47; 

(96)  48;  (97)  49;  (98)50;  (99)52. 
North  C»rolina  (85)  6 ;   (68)8;   (67,68,69)12;    (70)10;    (71)17;    (72,73, 

74)  21;   (75,  76)  22;  (77,  78)24:  (79)28;  (80)80;  (81)81;   (82)88; 

(83)85;  (84)  87;  (85)  89;  (86)  41;  (8T)  42;  (88)  48;  (89)46;  (90)47; 

(91)  49. 
Ohio  (19)  2;  (20)  5;  (21)  8;    (22)  10;  (23)  18;  (24)  16;  C^-i)  18;  (26)  20; 

(27,  28)  22;  (29)  28;  (30.31)27;  (32)80;  (33)  81 ;  (34)82;  (35)86; 

(36(88;  (37)41;  (BS>  48;  (36,  40)48;  142)61;  (41)62. 
Oregon  (3)  8;  (4)  18;  (5)  20;  (6)  25;  (7)  88;  (8)  84;  (9)  42;  (10)  45;  (11) 

50. 
l>eiiiW7lTuiia(62)  t;    (6:;.  64,  65)  8;    (Oi;.  <.i7)  6:    (68.69)8;    (70,71)10: 

(72,73)18;   (74,  75)  15;   (76,77)1-.;    (78,79,80)21;    (81,82)22; 

(83,  84)  34;  (sj,  8ti)87;  (87)  :l»;  .>.-.  82;  (89)  88:  (90)86;  (91)88; 

(92)81      ■,    '1.   '7)89;(t'   .In     ^'i:  98)42;  (99)44;  (100)  45;  (101) 

47;  (10.     (-        .     1(M)4'  .    '■  3)61;  (107)62. 

RbodoIaUndi       ■.  :1;   (10)   II  l>8;  (12)84;  (13)48;  (14)51. 

Swiai  Carolina  :;(2,3,        is    .    .  l*2;  (G,  7)  21 ;  (8)  28;  (9,  10)80; 

(11,  12)  :i-;  ,  I.     .i6;(I4i;ii     ...,40;    (Ifij  48;   (17)  48;  (18)  44; 

(19)46;  (30>  47. 
Tbxm(32)&;  (33,34)7;   (35,36,37)14;    (38;  39,  40,41,42)   19;    (43,44, 

45)28;  (46,47,  48)26;  (49)80;  (50.  61)  82;  (52)  86;  (53)87;(54) 

88;  (03)  40;  (66)  42;  (57,  08)  44;  (09)  46;  (60,61)  48;  (62)  60;  (63) 

SI. 
TexuCt.  App.  (],  2)  28;  (3,  4)  80;  (5,  S,  7)  82;  (8)84;  (9)86;   (10)88; 

(11)  40:  (13)  41;  (13)  44; (14)  46;  (15,  16)49;  (17)60;  (18)61. 
Vernonl(42j  1;  (43)6;  (44)  8;  (45)12;  (46)14;  (47)  19;  (48)  21;  (49)  24; 

(50)  28;  (51)81;  (52)86;  (63)88;  (54)41;  (55)46;  (56)48;  (67) 

52. 
Vi^ota  (75)  40;  (76)  44;  (77)  46;  (78)  49;  (79)  62. 
Wuhington  (1)  84. 
We*t  Virginia  (4)  6:  (5)  IS;    (6)20;    (7,8)28;    (9,10,11)27;    (12)29: 

(13)  81;  (14)85;  (16)86;  (16)87;   (17,18)41;   (19)42     (30)48: 

(31)  45;  m)  46;  (23)  48;  (24)  49;  (25)  62. 
»nHn(24)l;   (25)8;  (26)7;   (27.28,20)9:    (30,31)11;    (32.33)14, 

(34,35,36)17;  (37)19;  (38.39)20;  (40,41122:  (42)24;  (43,44)28; 

(40)  80;  (46,47)  82;  (48)  88;  (49)  86;    (50)  86;    (51)  87;  (52)  88; 

(68)40;  (04)  41;  (SS)  42;  (56)  48;  (57,  58)46;  (50)48;  (60,  61)60; 

(62)  61. 
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WB8T0TBB  T.  MtlflL   LiFE  IkBUKANOE  (JOMPAKT. 

(99N.Y.  6&) 

Statute — prohibition  of  physician**  testifying  —  waiver  —  death  of  party, 

Wliere  a  statute  prohibits  a  physician  from  testifying  to  information  acquired 
bj  him  while  attending  a  patient  unless  the  patient  waives  the  privilege, 
Uie  death  of  the  patient  makes  the  prohibition  conclusive.     {See  twte,  p.  4.) 

ACTION  on  a  life  insarance  policy.    The  opinion  states  the  case. 
The  plaintiff  had  jadgment  below. 

Bollin  Tracy,  for  appellant. 

S.  E.  Payne,  for  respondent. 

Earl,  J.  This  action  was  commenced  upon  a  life  insarance 
policy  issued  to  the  plaintiff's  testator.  It  was  provided  in  the 
polioy  that  it  should  be  void  if  the  insured  should  commit  snicide 
or  die  by  his  own  hand.  lie  hanged  himself,  and  upon  that  ground 
the  action  was  mainly  defended.  The  plaintiff  giive  evidence  tend- 
ing to  show  that  the  testator  hanged  himself  while  insane,  and  the 
question  was  submitted  to  the  jnry  for  their  determination  whether 
tiie  hanging  was  the  voluntary,  oonscioas,  willing  act  of  the  testator, 
or  whether  he  waa  at  the  tame  so  insane  that  he  was  either  uncon- 
VoL.  LII  —  1 
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Bcious  of  the  act  which  he  performed,  or  was  unable  to  understand 
what  the  physical  consequences  of  it  would  be;  and  upon  that  ques- 
tion the  jury  found  for  the  plaintifF.  In  the  course  of  the  trial  the 
plaintiff  called  a  physician  who  had  known  the  insured  for  a  long 
time,  and  who  attended  him  professionally  a  short  time  before  his 
death.  He  testified  that  he  visited  him  first  in  June,  1881,  and  he 
was  asked  this  question:  ''State  how  you  found  him?"  The  coun 
sel  for  the  defendant  objected  to  the  question  on  the  ground  that 
*'  the  evidence  was  incompetent  and  privileged  under  section  834 
of  the  Code  of  Civil  Procedure,  viz. :  the  witness  being  a  practicing 
physician,  and  the  evidence  being  a  disclosure  of  information 
acquired  by  him  in  attending  Oove  in  a  professional  capacity,  and 
necessary  to  enable  him  to  act  in  that  capacity,  and  the  witness 
should  not  be  allowed  to  testify  and  disclose  the  information 
so  acquired."  The  court  overruled  the  objection,  and  the  witness 
answered  at  length,  giving  important  evidence  as  to  the  mental  and 
physical  condition  at  that  time,  and  subsequently,  of  the  insured. 
The  claim  of  the  learned  counsel  for  the  respondent  on  the  argu- 
ment before  us  was  that  the  plaintiff,  as  the  personal  representative 
of  the  deceased,  could  waive  the  seal  which  the  statute  pats  upon 
such  evidence,  and  upon  that  ground  the  ruling  of  the  trial  judge 
was  sustained  by  the  Oeneral  Term. 

Section  833  of  the  Code  provides  that  "a  clergyman  or  other 
minister  of  any  religion  shall  not  be  allowed  to  disclose  a  confes- 
sion made  to  him,  in  his  professional  character,  in  the  course  of  dis- 
cipline enjoined  by  the  rules  or  practice  of  the  religious  body  to 
which  he  belongs."  Section  834  provides  that  "a  person  duly 
authorized  to  practice  physic  or  surgery  shall  not  be  allowed  to  dis- 
close any  information  which  he  acquired  in  attending  a  patient  in 
a  professional  capacity,  and  which  was  necessary  to  enable  him  to 
act  in  that  capacity."  Section  835  provides  that  "an  attorney  or 
counsellor  at  law  shall  not  be  allowed  to  disclose  a  communication 
made  hy  his  client  to  him,  or  his  advice  given  thereon  in  the  course 
of  his  professional  employment,"  and  section  836  provides  that 
''the  last  three  sections  apply  to  every  examination  of  a  person  as  a 
witness,  unless  the  provisioub  thereof  are  expressly  waived  by  the 
person  confessing,  the  patient  or  client. "  It  is  thus  seen  that  clergy- 
men, physicians  and  attorneys  are  not  only  absolutely  prohibited 
from  making  the  disclosures  mentioned,  but  that  by  an  entirely  new 
section  it  is  provided  that  the  seal  of  the  law  placed  upon  such  dis- 
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dosnree  can  be  removed  only  by  the  express  waiver  of  the  persons 
mentioned.  Thus  there  does  not  seem  to  be  left  any  room  for  con- 
stmction.  The  sections  are  absolate  and  unqnalified.  These  pro- 
visions of  law  are  founded  upon  public  policy,  and  in  all  cases  where 
they  apply  the  seal  of  the  law  must  forever  remain  until  it  is  re- 
moved by  the  person  confessing,  or  the  patient  or  the  client.  Eding- 
ha  V.  MutiicU  Life  Ins.  Co,,  67  N*.  Y.  185;  Edington  v.  ^tna  Life 
//*.  Co.,  77  K  Y.  564;  Pierson  v.  People,  79  N.  Y.  424;  b.  c,  35 
Am.  Rep.  624;  GhrattanY.  Metropolitan  Life  Ins.  Co,,  80  N.  Y. 
2ol;  8.  c,  36  Am.  Rep.  6L7.  In  Greenl.  Ev.,  §  243,  speaking  of 
comma nications  made  to  an  attorney,  the  learned  author  says: 
''  The  protection  given  by  the  law  to  such  communications  does  not 
cease  with  the  termination  of  the  suit,  or  other  litigation  or  busi- 
ness in  which  they  were  made;  nor  is  it  affected  by  the  party  ceas- 
ing to  employ  the  attorney  and  retaining  another;  nor  by  any  other 
change  of  relations  between  them;  nor  by  the  death  of  the  client. 
The  seal  of  the  law  once  fixed  upon  them  remains  forever,  unless 
removed  by  the  party  himself,  in  whose  favor  it  was  there  placed. 
It  is  not  removed  without  the  client's  consent,  even  though  the 
interests  of  criminal  justice  may  seem  to  require  the  production  of 
the  evidence."  In  Whart.  Ev.,  §  684,  it  is  said  that  the  privi- 
lege of  the  client  may  be  waived  by  him,  but  that  **  the  evidence  of 
the  waiver  must  bo  distinct  and  unequivocal ."  In  Pierson  v.  People, 
it  Wits  said:  '"  The  plain  purpose  of  this  statute  was  to  enable  a 
patient  to  make  known  his  condition  to  his  physician  without  the 
danger  of  any  disclosure  by  him  which  would  annoy  the  feelings, 
damage  the  character,  or  impair  the  standing  of  the  patient  while 
living,  or  disgrace  his  memory  when  dead."  In  Orattan  v.  Metro- 
polUan  Life  Ins.  Co,,  Dan  forth,  J.,  said:  "The  case  before  us 
is  not  one  where  the  witness  was  called  in  for  the  first  time  after 
the  death  of  the  patient,  bat  one  where  the  lips  of  the  physi- 
cian were  sealed  during  the  life  of  the  pitient,  and  where, 
although  by  death  he  loses  the  patient,  his  lips  must  remain  closed. 
It  was  held  under  the  old  law  that  the  seal  must  remain  until  re- 
moved by  the  patient,  and  it  is  now  so  provided  by  statute." 

The  purpose  of  the  laws  would  be  thwarted,  and  the  policy  in- 
tended to  be  promoted  thereby  would  be  defeated,  if  death  removed 
the  seal  of  secrecy  from  the  communications  and  disclosures  which 
a  patient  should  make  to  his  physician,  or  a  client  to  his  attorney,  or 
a  penitent  to  his  priest.     Whenever  the  evidence  comes  within  the 
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purview  of  the  statates,  it  is  abaolately  prohibited,  aod  may  be 
objected  to  by  any  one  anless  it  be  waived  by  the  person  for  whose 
benefit  and  protection  the  statutes  were  enacted.  After  one  has 
gone  to  his  grave,  the  living  are  not  permitted  to  impair  his  fame 
and  disgrace  his  memory  by  dragging  to  the  light  communications 
and  disclosures  made  under  the  seal  of  the  statutes.  An  executor 
or  administrator  does  hot  represent  the  deceased  for  the  purpose  of 
making  suoh  a  waiver.  He  represents  him  simply  in  reference  to 
rights  of  property,  and  not  in  reference  to  those  rights  which  per- 
tain to  the  person  and  character  of  the  testator.  If  one  repre-: 
senting  the  property  of  a  patient  can  waive  the  seal  of  the  statute 
because  he  represents  the  property,  then  the  right  to  make  the 
waiver  would  exist  as  well  before  death  as  after,  and  a  general 
assignee  of  a  patient  for  the  purpose  of  protecting  the  assigned 
estate  could  make  the  waiver,  and  yet  it  has  been  held  that  an 
assignee  in  bankruptcy  is  not  empowered  to  consent  that  the  pro- 
fessional communications  of  his  assignor  shall  be  disclosed.  Bow- 
man V.  Norton,  6  C.  &  P.  177.  In  Edington  v.  Mutual  Life  Ins. 
<7o.,  67  N.  Y.  185,  it  was  not  decided  nor  stated  that  a  personal 
representative  could  waive  the  protection  of  the  statutes,  but  it  was 
held  that  the  personal  representative  or  assignee  of  the  patient  could 
make  the  objection  to  evidence  forbidden  by  the  statute,  and  the 
opinion  might  have  gone  further  and  held  that  any  party  to  an  action 
could  make  the  objection,  as  the  evidence  in  itself  is  objectionable, 
unless  the  objection  be  waived  by  the  person  for  whose  protection 
the  statutes  were  enacted. 

Without  further  discussion  or  citation  of  authorities,  we  think  the 
statute  admits  of  no  other  construction  than  that  where  the  evi- 
dence comes  within  the  prohibition  of  the  statute,  its  reception,  if 
objected  to,  can  be  justified  only  when  the  patient,  penitent  or 
client,  as  the  case  may  be,  waives  the  protection  the  statutes  give 
him. 

We  are  therefore  of  opinion  that  for  the  error  in  the  reception  of 

the  evidence  objected  to,  the  judgment  should  be  reversed  and  a 

new  trial  granted,  costs  to  abide  event. 

All  oonoor. 

Judgment  reversed. 

Note  bt  the  Reporter. —  In  Derier  v.  ContinerUal  Hfe  Im,  Co,,  24  Fed. 
Rep.  670,  Woods,  J.,  said:  "  Statements  in  the  proof  of  death,  made  by  the 
physician  of  the  insaied,  as  to  the  preyious  complaints  and  ailments  of  tbe 
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insttred,  are  privileged  oommaDiciiUons  within  the  meaning  of  the  Indiana 
staiate  and  not  admissible  to  show  that  the  answers  made  to  certain  questions 
in  the  application  for  insurance  were  false.     Penn.  Mut,  Life  v.  WUer,  100 
Ind.  92;  8.  c.  50  Am.  Rep.  769;  Masonic  Mat.  Benefit  Aee'n  v.  Beck,  77  Ind. 
208;  ConMcHeut  Mut.  Life  Lib,  Co.  v.  Unioti  Trust  Co.,  112  U.  S.  250.    It  is 
true  that  by  the  terms  of  the  policy  the  plaintiff,  in  order  to  have  a  right  of 
action,  was  bound  to  furnish  the  company  within  a  specified  time  *  satisfactory 
proof  of  the  death; '  bnt  this  did  not  entitle  the  company  to  go  fortker,  as  it 
sepBis  to  have  done,  and  require  of  the  plaintiff  a  statement  by  the  iihyneian 
of  his  knowledge  conceming  the  previous  complaints  and  ailments  of  deceased, 
which,  proximately  at  least,  did  not  cause  tlie  death;  and  I  see  no  reason  at  all 
why  SQch  statements,  when  so  obtained,  should  become  available  to  the  com- 
pany as  evidence,  in  a  suit  upon  the  policy,  of  facts  which  could  not  be  shown 
by  the  testimony  of  the  one  who  made  the  statement.      The  law  which 
declares  commnnications  between  patient  and  physician  confidential  sliould 
not  be  evaded  in  any  such  way.    Insurance  Co,  v.  Newton,  22  Wall.  32;   Wal- 
tker  V.  Mutual  Life  Ins.  Co,  (Cal.  Snp.  Ct.),  18  Ina  L.  J.  815;  s.  c,  4  Pac. 
Rep.  418;  CdmpbeU  v.  Charter  Oak,  etc.,  Co.,  10  Allen,  213;  Moore  v.  Pro- 
iffti&n  Ins.  Co.,  29  Me.  97;  s.  c,  48  Am.  Bee.  514.     Th(*so  cases  declare  the 
general  proposition  that  'the  preliminary  proofs  presentecl  to  an  insurance 
company  in  compliance  with  the  condition  of  its  policy  of  insurance  are  ad- 
missible as  |nima  ^bcitf  evidence  against  the  assured;  *biit  no  one  of  them 
goes  to  the  extent,  either  in  terms,  or  as  I  conceive,  in  principle,  of  holding 
that  statements  by  physicians  which  are  by  statute  made  confidential  become 
avtilahle  to  the  company  as  evidence,  because  found  in  or  connected  with  the 
preliminary  proofs,  especially  when  as  in  this  case,  the  statements  in  ques- 
tion are  not  concerning  the  last  sickness  or  proximate  cause  of  death.     In  the 
opinion  in  Masonic  Mut.  Ben.  Ass*n  v.  Beck,  supra,  it  is  conceded  or  implied 
that  after  the  death  of  the  patient  the  phyi^cian  may  testify  at  the  instance  or 
with  the  consent  of   '  the  party  who  may  be  said  to  stand  in  the  place  of  the 
deceased; '  but  this  was  aside  or  beyond  the  question  presented  in  that  case. 
And  there  are  explicit  authorities  to  the  effect  that  the  restriction  of  the  statute 
can  be  waived  nnly  by  the  one  who  makes  the  confidential  ccxnmunication.  West- 
9ser  V.  JShuk  Life  Ins.  Co,,  99  N.  Y.  56;  s.  c,  52  Am.  Rep.  1;  Pierson  v. 
PevfU,  7^  N.  Y.  424;  &  c.»  85  Am.  Rep.  524;  Grattan  v.  MetropoUtam  Life 
/vi  Oo.,  ^^,  Y.  281;  B.  c,  80  Am.  Hep.  617;  Bowman  v.  Norton,  5  Car.  & 
P.  177-  G»perl    Fv..  g  248." 
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(OBN.Y.  tt.) 
Carrier  —  baggage  —  eanvertion. 

The  plaintiff  went  to  defendant's  station  at  Philadelphia  to  take  passage  for 
Chicago.  The  baggage-master  refused  checks  for  his  baggage  unless  he  paid 
for  extra  baggage.  The  plaintiff  refused  this  and  demanded  his  baggage. 
The  baggage-master  declined  to  deliver  it  on  the  ground  that  it  was  not  acoes- 
flible  before  train  time.  The  plaintfS  refused  to  take  passage.  The  next 
day  the  defendant's  president  promised  to  stop  the  baggage  at  Pittsburgh 
and  gave  him  an  order  for  it.  He  thereupon  took  passage  on  defendant's  road 
for  Chicago.  On  arriving  at  Pittsburgh  he  applied  for  the  baggage,  but  was 
told  that  it  had  gone  on  to  Chicago,  and  received  an  order  on  the  Chicago 
Agent  for  it.  It  arrived  at  Chicago  that  day,  was  stored  at  the  station  and 
the  next  night  was  destroyed  by  fire.  The  plaintiff  stopped  over  at  Pittsburgh 
one  day  and  arrived  at  Cliicago  the  next.  Held,  that  there  was  a  conversion 
of  the  baggage  at  Philadelphia  and  no  waiver  of  any  claim  therefor. 

ACTION  for  conversion  of  baggage.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Ohas.  M,  Da  Oosia,  for  appellant. 
Roscoe  Conhlingy  for  respondent. 

RuGEB,  0.  J.  The  verdict  of  the  jury  has  determined  all  disputed 
questions  of  fact  in  the  case  in  favor  of  plaintiff,  and  prior  adjudi- 
cations upon  former  appeals  to  this  court  have  also  settled  the  prin- 
cipal questions  of  law  involved  in  the  controversy.  49  N.  Y.  303; 
80  N.  Y.  353.  It  was  held  upon  such  appeals  that  the  proof  of 
circumstances  attending  the  delivery  of  his  baggage  by  the  plaintiff 
to  the  defendant,  on  March  11,  1802,  at  Philadelphia  and  the  sub- 
sequent refusal  of  the  defendant  to  redeliver  it  upon  plaintiff's 
request,  was  evidence  from  which  a  jury  were  authorized  to  find  its 
conversion  by  the  defendant  at  that  time.  The  facts  upon  which 
this  proposition  was  based  have,  so  far  as  the  defendants  claim, 
remained  substantially  unchanged,  through  all  of  the  various  sub- 
sequent trials  of  the  case.  As  related  by  the  plaintiff,  whose  testi- 
mony has  been  approved  by  the  verdict  of  the  jury  and  is  therefore 
conclusive  upon  an  appellate  tribunal,  they  were  substantially  as 
follows:    On  March  11,  1862,  between  ten  and  eleven  o'clock,  p.  k. 
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and  about  twenty  minutes  before  the  schedule  time  for  starting  the 
tnuDy  the  plaintifF  with  his  family  arrived  at  the  depot  of  the  defend- 
ant  in  Philadelphia,  with  his  baggage  consisting  of  nine  pieces  for 
the  purpose  of  taking  passage  to  Chicago.  While  there  a  controversy 
arose  between  the  defendant's  baggage-master  and  the  plaintiff, 
with  reference  to  the  payment  of  an  additional  charge  for  extra 
baggage.    The  plaintiff  refused  to  pay  it,  and  the  baggage- master 
refused  to  deliver  ohecls^  for  the  baggage  until  it  was  paid.     The 
plaintiff  several  times  demanded  either  the  return  of  his  baggage 
or  the  delivery  of  checks  therefor,  and  the  baggage-master  as  often 
refused  to  deliver  the  checks  until  the  additional  charge  was  paid 
or  to  return  the  baggage.     The  baggage-master  testified  that  he 
all^;ed  as  a  reason  for  not  returning  the  baggage,  that  the  train  was 
about  to  start,  and  it  had  been  placed  in  the  van  in  such  a  position 
ss  to  make  it  inconvenient  or  impossible  to  reach  it  and  redeliver  it 
m  season  for  the  train  to  depart  upon  its  schedule  time;  on  the  other 
hand,  the  plaintiff's  evidence  tended  to  show  that  the  baggage  was  in 
plain  sight  and  accessible  in  the  van,  and  that^  there  was  sufficient  time 
to  remove  the  baggage  therefrom  and  deliver  it  to  the  plaintiff  before 
the  time  for  the  starting  of  the  train  would  expire.     Under  these  cir- 
cumstances the  plaintiff  refused  to  take  passage  on  the  train,  and  leav- 
ing his  baggage  in  the  possession  of  the  defendant  returned  to  the 
hotel,  where  he  remained  with  his  family  until  the  next  day.    The 
haggage-master  claimed  that  he  first  refused  to  deliver  the  checks  on 
the  ground  that  the  plaintiff  had  not  then  procured  his  tickets,  but 
the  plaintiff  testifies  that  to  the  best  of  his  recollection  he  had  his 
tickets  when  he  first  applied  for  checks,  and  under  the  rule  referred  to 
we  must  assume  that  his  version  of  the  transaction  has  been  adopted  by 
the  jury  as  correct.    The  morning  after  these  occurrences  the  plaint- 
iff called  on  Mr.  Thompson,  the  president  of  the  defendant,  and 
explained  the  transactions  of  the  previous  evening  to  him.    The 
conversation  resulted  in  the  plaintiff  obtaining  an  order  authoriz- 
ing him  to  receive  his  baggage  at  Pittsburg  from  the  defendant's 
agent  there,  without  the  necessity  of  producing  checks  therefor, 
^d  a  promise  on  the  part  of  the  defendant  that  they  would  cause 
the  baggage  to  be  stopped  at  Pittsburg  and  delivered  to  him  upon 
demand.     The  plaintiff  with  his  family  thereafter  took  passage  on 
the  defendant's  train  for  Chicago,  and  started  upon  their  journey 
the  evening  of  March  12.     On  arriving  at  Pittsburg  the  following 
day,  he  applied  to  the  defendant's  baggage-agent  for  his  baggage. 
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Imt  was  informed  that  by  some  inadyertenoe  it  had  not  been  taken 
off  on  its  arriyal  there,  but  had  gone  on  to  Chicago.  The  baggage- 
master  then  indorsed  an  order  npon  a  copy  of  that  addressed  to 
ham,  directing  the  baggage-agent  at  Ohicago  to  deliTer  the  baggage 
in  qnestion  to  the  plaintiff  on  demand  at  that  place  without  checks. 
The  plaintiff's  family  continued  their  passive  to  Chicago  on  the 
same  train,  but  he  himself  laid  over  for  one  train  at  some  place  on 
the  route,  and  did  not  arriye  at  his  destination  nntil  the  14th,  after 
the  destruction  of  his  baggage.  In  the  night  following  the  13th, 
the  defendant's  depot  at  Chicago  was  struck  by  lightning  and  set 
on  fire,  and  was  consumed  with  its  contents.  Some  small  portion 
of  the  plaintiff's  baggage,  which  had  been  stored  in  the  depot  by  the 
defendant,  was  preserved,  and  afterward  returned  to  and  accepted 
by  him. 

[Omitting  an  unimportant  review  of  facts.] 

We  are  also  of  the  opinion  that  the  defendant's  several  requests 
to  charge  that  the  evidence  of  the  negotiations  had  between  the 
plaintiff  and  defendant  on  the  12th  of  March,  and  the  subsequent 
conduct  of  the  plaintiff  relating  to  his  baggage  was  such  a  renewal 
of  the  relations  of  carrier  and  passenger  between  him  and  the 
defendant,  and  such  a  resumption  of  the  possession  and  control  of 
his  baggage  by  the  plaintiff,  as  constituted  a  waiver  of  any  claim 
for  damages  on  account  of  the  previous  conversion  except  such  as 
were  nominal,  were  properly  refused  by  the  court  The  material 
facts  upon  which  the  opinion  of  the  court  was  based  on  the  former 
appeal  were  not  confirmed  by  the  e?idence  given  on  the  last  trial, 
and  the  only  faot  bearing  upon  that  question  which  we  are  now 
authorized  to  consider  under  the  verdict  of  the  jury  is  the  inef- 
fectual efforts  of  the  plaintiff  to  procure  a  return  of  his  baggage  at 
Pittsburg  and  Chicago.  The  evidence  now  disproves  the  idea  that 
the  plaintiff  had  any  possession  or  control  of  his  baggage  after  he 
originally  parted  with  it  to  the  defendant,  or  that  his  subsequent 
transportation  over  the  defendant's  road  had  any  relation  to  the 
previous  attempt  to  secure  such  transportation. 

The  case,  as  now  presented,  shows  an  original  wrongful  detention 
of  the  plaintiff's  property  by  the  defendant,  and  a  defeat,  through 
the  negligent  or  willful  misconduct  of  the  defendant  and  its  ser- 
vants in  carrying  it  beyond  the  point  agreed  npon  for  its  redeliy- 
eiy,  of  every  effort  on  the  part  of  the  plaintiff  to  regain  its  posses- 
sion.    The  liability  incurred  by  the  defendant  through  its  wrongful 
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relnad  to  gire  up  the  property  to  the  plaintiff  at  Philadelphia  has 
hoen  in  no  Tru^nimr  nioditied  oar  changed  by  what  took  ]>laoe  aubse- 
qnently,  except  in  respect  to  such  part  of  the  property  as  the 
pkintiff  actually  received  from  the  defendant  after  the  loss  at 
Chicago.  Aasnmiug  its  original  wrongful  conversiou,  as  we  must, 
upon  the  eridence,  a  daty  rested  upou  the  dcfeudant,  if  it  desired 
to  escape  liability  therefor,  to  replaoe  in  the  actual  custody  and 
possession  of  the  plaintiff  the  property  wrongfully  taken  from  him. 
This  however  it  did  not  do  before  its  destruction,  and  after  that 
erent,  it  of  course  became  impossible.  The  defendant  has  tliere- 
fofe  failed  to  relieve  itself  of  the  liability  originally  incurred. 

[Minor  points  omitted.] 

We  see  no  error  occurring  on  the  trial  which  authorises  a  reversal 

of  the  judgment  appealed  from,  and  it  should  therefore  be  afi&rmed. 

All  concur. 

Judgment  ajirmed. 

Cragie  y.  Hadley. 

<WN.  Y.  181.) 
Bank — flraud  — insolvent  bank  receiving  deposit. 

Abuk  hopeleealj  insolveiit,  to  the  knowledge  of  its  prenident  received  a 
deposit  from  a  castomer  and  immediately  thereafter  suspended  basiness  and 
went  into  the  hands  of  a  receiver.  Held,  that  the  customer  might  recover 
the  deposit.* 

I  CTION  to  recover  a  bank  deposit.     The  opinion  states  the  case. 
A    The  plaintiff  had  judgment  below. 

Richard  Crowley ^  for  appellant. 

Sherman  S.  Rogers^  for  respondents. 

Akbrews,  J.  The  general  doctrine  that  upon  a  deposit  being 
made  by  a  customer  in  a  bank,  in  the  ordinary  course  of  business, 
ol  money  or  of  drafts  or  checks  received  and  credited  as  money,  the 
title  to  the  money  or  to  the  drafts  or  checks  is  immediately  vested 
is  and  becomes  the  property  of  the  bank  is  not  open  to  question. 
Oummerdal  Bank  of  Albany  v.  Hughes y  17  Wend.  94,  Meiropoliian 
IhL  Bank  r.  Lmfdj  90  N  Y.  530.    The  transaction  in  1^  effect 

*Tb  same  effiect,  Balbaeh  v.  F^eHnghuyeen,  15  F^d.  Rep.  675. 
Vol..  Lll  -2 
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is  a  transfer  of  the  money,  or  drafts  or  checks  as  the  case  may  be, 
by  the  customer  to  the  bank,  upon  an  implied  contract  on  the  part 
of  the  latter  to  repay  the  amount  of  the  deposit  upon  the  checks 
of  the  depositor.  The  bank  acquires  title  to  the  money,  drafts  or 
checks,  on  an  implied  agreement  to  pay  an  equivalent  consideration 
when  called  upon  by  the  depositor  in  the  usual  course  of  business. 
The  further  rule  that  one  who  has  been  induced  to  part  with  his 
property  by  the  fraud  of  another,  under  guise  of  a  contract,  may 
upon  discoYery  of  the  fraud,  rescind  the  contract  and  reclaim  the 
property,  unless  it  has  come  to  the  possession  of  a  bona  fide  holder 
is  equally  well  settled,  and  does  not  at  all  depend  upon  the  charac- 
ter of  the  wrong-doer,  whether  a  corporation  or  natural  person. 

A  corporation  may  be  in  a  legal  sense  guilty  of  afraud.  As  a  mere 
legal  entity  it  can  have  no  will,  and  cannot  act  at  all,  but  iu  its  rela- 
tions to  the  public  it  is  represented  by  its  officers  and  agents,  and  their 
fraud  in  the  corporate  course  of  the  dealings  is  in  law  the  fraud  of  the 
corporation.  There  is  more  ditliculty  in  establishing  a  fraud  against 
a  corporation  than  against  an  individual.  This  arises  from  the  diffi- 
culty in  many  cases  of  determining  whether  the  fraud  charged 
is  imputable  to  the  corporation.  There  may  be  knowledge  of  a  fact 
by  an  agent  of  a  corporation,  which  if  brought  home  to  the  cor- 
poration itself  would  create  responsibility  in  a  given  case,  but  as  to 
which  notice  will  not  be  imputed  to  the  corporation  merely  from  the 
fact  that  it  was  known  by  the  agent.  We  need  not  enter  into  the 
distinctions  upon  this  subject.  But  the  general  rule  is  well  estab- 
lished that  notice  to  an  agent  of  a  bank,  or  other  corporation,  intrusted 
with  the  management  of  its  business,  or  of  a  particular  branch  of 
its  business,  is  notice  to  the  corporation  in  transactions  conducted  by 
such  agent  acting  for  the  corporation  within  the  scope  of  his  authority 
whether  the  knowledge  of  such  agent  was  acquired  in  the  course  of 
the  particular  dealing  or  on  some  prior  occasion.  Holden  v.  N,  Y.  dk 
Erie  Bank,  Tl  N.  Y.  286;  Bank  of  U.  S.  v.  Davis,  2  Hill,  452.  The 
drafts  for  the  proceeds  of  which  this  action  is  brought,  amounting  to 
114,793.37,  were  deposited  by  the  plaintiffs  in  the  usual  course  of  busi- 
ness with  the  First  National  Bank  of  Buffalo  between  two  and  three 
o'clock  in  the  afternoon  of  the  13th  day  of  April.  1882,  and  were 
credited  in  the  plaintiffs'  pass-book  and  on  the  books  of  the  bank  to 
their  account  The  bank  closed  its  doors  at  the  usual  hour  on  that  day 
and  never  opened  them  aft^erward.  It  turned  out  that  the  bank 
was  irretrievably  insolvent,  owing  debts  to  the  amount  of  $1,300, 000, 
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with  assets  not  exceeding  in  yalae  forty  per  cent  of  its  debts,  and 
had  been  so  insolvent  for  months  before  its  failure.  It  does 
not  admit  of  question  that  the  condition  of  the  bank  was  such  that 
if  it  was  known  to  its  officers  or  agents  charged  with  the  direction 
or  management  of  its  affairs,  a  gross  fraud  was  perpetrated  on  the 
plaintiffs  in  permitting  them,  in  reliance  upon  its  supposed  solvency, 
to  make  the  deposit  in  question.  The  bank  was  not  only  irretriev- 
ably insolvent,  but  it  had  apparently  given  up  the  struggle  to  main- 
tain its  credit  before  the  deposit  was  made.  Its  drafts  had  gone  to 
protest  on  the  12th,  and  it  was  manifest  that  a  condition  of  open 
insolvency  must  immediately  ensue.  The  acceptance  of  the  deposit 
under  those  circumstances  constitute  such  a  fraud  as  entitled  the 
plaintiffs  to  reclaim  the  drafts  or  their  proceeds.  See  Anonymous 
(Ja^,  67  N.  Y.  598.  The  presumption  that  the  managing  officers 
and  agents  of  the  bank  had  notice  of  its  condition,  arises  from  the 
circamstances.  They  could  not  have  been  ignorant  without  im- 
puting to  them  gross  inattention  to  its  affaira.  It  was  moreover  ad- 
mitted on  the  trial  that  the  entire  control  and  management  of  the 
bank  was  in  fact  intrusted  to  and  conducted  by  its  president,  and  it  is 
clearly  shown  that  he  was  familiar  with  the  desperate  condition  of  the 
bank  at  the  time  of,  and  for  many  weeks  before  the  deposit  was  made. 

It  is  claimed,  that  the  right  of  the  plaintiffs  to  reclaifn  the  drafts 
or  their  proceeds  is  precluded  by  sections  5234  and  5242  of  the 
Bevised  Statutes  of  the  United  States,  which  forbid  all  preferential 
payments  or  transfers  by  an  insolvent  bank,  and  provide  for  a  rata- 
ble distribution  of  its  assets  among  its  creditors.  The  answer  is 
that  the  plaintiffs  do  not  claim  under  a  transfer  from  the  bank,  but 
under  their  original  title.  They  are  not  seeking  to  enforce  any 
right  as  creditors  of  the  bank,  but  to  reclaim  their  own  property 
obtained  by  fraud.  Their  relation  as  creditors  terminated  when 
they  elected  to  rescind  the  contract.  The  right  to  a  restoration  in 
sQch  case  may  be  defeated  by  the  acts  or  acquiescence  of  the  de- 
frauded party,  or  because  the  property  has  lost  its  identity  and  can- 
not be  traced,  or  other  persons  have  innocently  acquired  interests 
in  ignorance  of  the  fraud.  But  neither  the  creditor  of  an  insol- 
vent bank,  nor  its  assignee  in  bankruptcy,  has  any  equity  to  have 
the  plamtiffs'  property  applied  in  payment  of  the  obligations  of  the 
bank,  and  the  statute  does  not  sanction  so  palpable  an  injustice. 

The  judgment  should  be  affirmed. 

All  ooncnr.  Judgment  affirmed. 
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Damages  —  proMTnate  eaum. 

Fire  was  negHgenUj  aUowed  to  fall  from  a  looomotiTO  oa  defoBdaofe^aelefated 
railroad  upon  a  horse  attached  to  a  wagon  in  the  strMt  below,  and  upon  the 
hand  of  the  driv^er.  The  horse  was  frightened  and  ran  away.  The  driver 
attempting  to  drive  him  against  the  curbstone  to  stop  him,  the  wagon  pused 
over  the  curbstone  and  injured  plaintiff,  who  was  on  the  sidewalk.  Eeld. 
that  he  might  recover  therefor.* 

ACTIOX  for  personal  injuries  by  negligence.     The  (pinion  states 
the  case.    The  plaintiff  had  judgment  below. 

Ifugh  L.  CoUf  for  appellant. 
Osborne  E.  Bright,  for  respondent 

Miller,  J.  The  principal  question  arising  upon  this  appeal 
relates  to  the  right  of  the  plaintiff  to  recover  for  the  injuries 
sustained. 

The  claim* of  the  defendant  is,  that  the  cause  of  the  injury  was 
too  remote  to  authorize  a  recovery  of  any  damages  whatever,  and 
it  is  urged  that  the  court  erred  in  denying  the  motion  to  dismiss 
the  complaint,  made  by  the  defendant's  counsel  on  the  ground 
stated,  as  well  as  in  the  charge  to  tlie  jury,  that  if  they  believed 
'*that  the  coal  and  ashes  fell  from  the  defeiH  rr's  locomotive, 
through  any  negligence  on  the  part  of  the  defendant,  its  servants 
or  agents,  and  falling  upon  the  horse,  caused  him  to  become 
unmanageable  and  run  against  the  plaintiff,  inflicting  injuries  upon 
him,  then  the  defendant  is  liable  to  the  plaintiff  for  his  damages, 
occasioned  thereby."  The  same  question  was  also  raised  by  the 
defendant's  counsel  by  a  request  to  the  judge  to  charge,  that  ''if 
the  jury  believed  the  accident  occurred  through  the  driver's  error 
of  judgment  in  endeavoring  to  obtain  control  of  his  horse,  the 
plaintiff  cannot  recover,"  which  was  refused  and  an  exception  duly 
taken  to  the  decision. 

It  is  urged  by  the  appellant's  counsel  that  where  there  is  an 
intermediary  agent  or  medium  between  the  primary  cause  at  the 

*  See  White  v.  Co?dy,  pott. 


MA.Y  TERM,  1885.  13 

Lowerj  ▼.  Ifamhatten  Bailwmj  Company. 

injaiy  and  the  ultimate  result,  the  rule  of  law  to  be  applied  is,  that 
where  the  original  act  complained  of  was  not  voluntary  or  inten- 
tional, or  one  of  afi&rmative  illegality,  or  in  itself  the  cause  of  crim- 
iual  complaint,  but  was  caused  by  negligence,  the  responsibility  is 
limited  to  the  necessary  and  natural  consequences  of  the  act,  and 
that  when  beyond  that,  they  are  or  may  be  modified  or  shaped  by 
other  causes,  they  are  too  remote  to  be  the  foundation  of  legal 
accountability. 

The  injury  sustained  by  the  plaintiff  was  caused  by  reason  of  fire 
falling  from  a  locomotive  of  the  defendant  upon  a  horse  attached 
to  a  wagon,  in  the  street  below  and  upon  the  hand  of  the  driver. 
The  horac  became  frightened  and  ran  away,  and  the  driver 
attempted  to  guide  his  movements  and  drive  him  against  a  post  of 
the  elevated  railroad  so  as  to  stop  him.  Failing  to  accomplish  this 
he  intentionally  turned  the  horse  and  attempted  to  run  him  against 
the  curbstone  to  make  it  heavy  for  him  and  so  arrest  his  progress, 
bat  the  wagon  passed  over  the  curbstone  instead  of  being  arrested 
by  it,  and  threw  the  driver  out  and  ran  over  and  injured  the 
plaintiff. 

It  will  be  seen  that  the  injury  was  not  caused  directly  by  the 
defendant,  but  was  produced  through  the  instrumentality  of  the 
horse  and  driver,  the  latter  of  whom,  it  appears,  was  doing  all  that 
lay  in  his  power  and  exercising  his  best  judgment  in  attempting  to 
stop  the  frightened  animal  and  to  prevent  any  further  injury,  and 
the  question  we  are  called  upon  to  cousider  here  is,  whether  in 
view  of  the  fact  that  the  plaintiff  may  have  been  injured  by  reason 
of  the  management  of  the  horse  by  the  driver,  in  consequence  of 
which  it  was  diverted  from  the  natural  course  it  might  otherwise 
have  taken,  the  defendant  is  relieved  from  responsibility  for  the 
resalt  of  the  accident. 

It  may  be  assumed  that  at  that  time  the  driver,  who  was  smart- 
ing from  the  effects  of  the  burning  coal  which  had  fallen  upon  his 
hands,  and  startled  by  the  suddenness  of  the  accident,  may  have 
been  somewhat  disconcerted  by  the  peril  in  which  he  was  placed, 
and  therefore  was  unable  to  manage  and  control  the  infuriated 
aoimal  as  he  might  otherwise  have  done.  The  law  however  makes 
allowances  for  mistakes  and  for  errors  of  judgment  which  are  likely 
to  happen  upon  such  an  emei^enoy.  It  does  not  demand  the  same 
coolness  and  self  possession  which  are  required  when  there  is  no 
Mcasion  for  alarm  or  a  loss  of  seif-control. 
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Where  a  person  is  travelliiig  npon  a  train  of  cars  and  a  collision 
has  taken  place  or  is  likely  to  occur,  and  he  under  the  excitement 
of  the  moment,  jumps  from  the  train  and  thereby  increases  his  own 
danger  and  chances  of  injury,  although  the  act  of  attempting  to 
escape  is  very  hazardous  and  negligent,  yet  it  is  an  instinctive  act 
which  naturally  would  take  place  when  a  person  seeks  to  avoid 
great  peril,  and  though  wrong  in  itself,  that  fact  does  not  relieve 
the  company  from  liability,  if  its  negligent  conduct  and  a  sense  of 
impending  danger  induced  the  act. 

In  the  case  under  consideration,  the  driver  was  passing  along  in 
pursuit  of  his  customary  business  driving  his  horse,  when  suddenly 
the  falling  of  the  fire  upon  himself  and  the  horse  placed  him  in  a 
position  of  great  danger,  and  he  was  justified  in  attempting  to  save 
his  own  life  and  protect  himself  from  injury.  If  he  made  a  mis- 
take  in  his  judgment,  the  company  was  not  relieved  from  liability. 
If  he  had  allowed  the  horse  to  continue  on  in  its  own  way,  it  is  by 
no  means  clear  that  a  similar,  if  not  greater  injury  might  not  have 
been  infiicted  upon  some  other  person  than  the  plaintiff.  It  is 
impossible  to  determine  what  the  result  might  have  been  in  such  a 
case,  and  therefore  it  is  indulging  in  speculation  to  say  that  the 
driver's  act,  under  the  circumstances,  was  not  the  best  thing  that 
could  have  been  done.  In  such  cases,  it  is  difficult  to  disconnect 
the  final  injury  from  the  primary  cause,  and  say  that  the  damages 
accruing  are  not  the  natural  and  necessary  result  of  the  original 
wrongful  act.  The  defendant  was  chargeable  with  an  unlawful  act 
which  inflicted  an  injury  upon  the  driver  and  the  horse  in  the  first 
instance,  and  ultimately  caused  the  injury  sustained  by  the  plaintiff. 
The  injury  originally  infiicted  was  in  the  nature  of  a  trespass,  and 
the  result  which  followed  was  the  natural  consequence  of  the  act. 
So  long  as  the  injury  was  chargeable  to  the  original  wrongful  act 
of  the  defendant,  it  is  not  apparent,  in  view  of  the  facts,  how  it  can 
avoid  responsibility.  There  was  no  such  intervening  human  agency 
as  would  authorize  the  conclusion  that  it  was  the  cause  of  the  acci- 
dent, and  therefore  it  cannot  be  said  that  the  damages  were  t<oo 
remote. 

The  company  would  clearly  be  liable  for  any  direct  injury  arising 
from  the  falling  of  the  burning  coals  upon  the  horse  if  it  had  been 
left  to  pursue  its  own  course  uncontrolled  by  thi  driver,  and  there 
would  seem  to  be  no  reason  why  it  would  not  be  equally  liable  where 
the  driver  seeks  to  control  the  horse  and  exercises  his  best  judgment 
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in  endearoiing  to  preTont  injary.  That  he  failed  to  do  so  for  want 
of  strength  or  by  reason  of  an  error  of  judgment  does  not  prevent 
the  application  of  the  principle  which  controls  in  such  a  case. 

It  may,  we  think,  be  assumed  that  such  an  accident  might  occur 
in  a  crowded  street  where  conveyances  are  constantly  passing,  and 
that  the  driver  of  the  horse,  who  might  possibly  be  injured  by  the 
defendant's  unlawful  act,  would  seek  to  guide  the  animal,  and  if 
possible,  prevent  unnecessary  injury.  The  action  of  the  driver,  in 
view  of  the  exigency  of  the  occasion,  whether  prudent  or  otherwise, 
may  well  be  considered  as  a  continuation  of  the  original  act,  which 
was  caused  by  the  negligence  of  the  defendant,  and  the  defendant 
was  liable  as  much  as  it  would  have  been  if  the  horse  had  been  per- 
mitted to  proceed  without  any  control  whatever.  We  think  that 
the  damages  sustained  by  the  plaintiff  were  not  too  remote,  and 
that  the  wrongful  act  of  the  defendant,  in  allowing  the  coals  to 
escape  from  the  locomotive,  thus  causing  the  horse  to  become 
frightened  and  run,  was  the  proximate  cause  of  the  injury,  and  that 
the  running  away  of  the  horse  and  the  collision  with  the  plaintiff 
were  the  natural  and  probable  consequences  of  the  negligence  of  the 
defendant 

These  views  are  fully  sust<ained  by  the  decisions  of  the  courts. 
Scott  X.  Shepard,  2  BL  892;  Lynch  v.  Nurdin,  1  Ad.  &  El.  (N.  S.) 
29;  Former  v.  Seldmechw,  76  Mo.  113;  Vaughan  v.  Menlove,  3  Bing. 
N.  0.  468;  32Eng.  C.  L,  219;  Ouille  v.  Swan,  19  Johns.  381;  s.  c, 
10  Am.  Dec  234;  Thomas  v.  Winchester,  6  N.  Y.  397;  Vandenhurgh 
V.  Truax,  4  Denio,464;  s.  c,  47  Am.  Dec.  268;  Webb  v.  R.,  W. 
A  0.  R.  Co.,  49  N.  Y.  420;  s.  c,  10  Am.  Rep.  389;  Pollett  v.  Lo7ig, 
56  N.  Y.  200;  Putnam  v.  B'd'y,  etc.,  R.  Co.,  55  N.  Y.  108;  8.  c, 
14  Am.  Bep.  190.  We  do  not  deem  it  necessary  to  examine  these 
cases  in  detail,  and  while  it  may  be  said  in  some  of  them  the  in- 
jury was  caused  by  the  positive,  unlawful  act  of  the  defendant  at 
the  beginning,  in  others  the  original  act  was  lawful,  while  the  con- 
seqaence  which  followed  resulted  from  the  subsequent  interference 
with  the  plaintiff's  rights.  In  Ouille  v.  Swan,  19  Johns.  381,  supra, 
the  act  of  sending  up  the  balloon  was  lawful  in  itself,  and  the  in- 
jury which  followed  was  the  result  of  its  falling  on  the  premises  of 
the  plaintiff  in  a  city,  and  attracting  the  attention  of  people  out- 
flide,  and  thus  causing  the  damages  incurred.  In  the  case  at  bar 
the  &Ilmg  of  the  coals  on  the  horse  and  driver  was  caused  by  the 
n^ligence  of  the  defendants'  servants,  but  it  was  nevertheless  a 
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direct  inyasion  of  the  rights  of  the  property  and  penon  of  the 
driver  aad  the  owner  of  the  horse  and  wagon,  and  produced  the  in- 
jury to  the  pkun tiff  the  same  as  the  falling  of  the  balloon  on  the 
liiaintifTs  premises  in  the  case  laist  cited.  We  are  unable  to  per- 
ceive any  distinction  between  the  two  oases  which  would  justify  the 
conclusion  that  the  damages  to  the  plaintiff  here  were  more  remote 
tlmn  those  which  were  incurred  in  the  case  last  cited.  The  princi- 
ple which  is  applicable  to  both  cases  is  the  same;  it  is  not  apparent 
that  any  distinction  can  be  drawn  between  them  which  would  re- 
lieye  the  defendant  from  responsibility.  It  is  enough  to  charge  the 
defendant  that  it  was  the  author  and  originator  of  the  wrongful  act 
which  produced  the  injury,  and  hence  it  is  liable  for  the  same  as 
one  of  the  natural  consequences  arising  from  the  act  itself.  It  is 
difficult  to  conceive  any  valid  ground  upon  which  it  can  be  claimed 
that  the  effect  of  the  defendant's  negligence  was  not  a  probable  and 
the  natural  consequence  following  the  same. 

We  are  referred  to  numerous  cases  cited  by  the  appellant's  counsel 
which,  it  is  claimed,  sustain  the  doctrine  contended  for  by  him,  and 
great  reliance  is  placed  upon  the  case  of  Ryan  v.  Jf.  IT.  C.  R.  R. 
Co.,  35  N.  Y.  210,  which  was  followed  and  sustained  in  Penn.  R, 
Co,  V.  Kerr,  62  Penn.  St.  653;  in  the  Ryan  case  the  court  defined 
remote  damages  to  be  those  which  are  not  an  ordinary  and  natural, 
not  an  expected,  not  a  necessary  and  usual  result  of  the  negligent 
act.  It  appeared  in  that  case  that  the  fire  was  communicated  first 
to  the  defendant's  building  from  a  locomotive  on  its  road,  and  then 
over  a  space  of  one  hundred  and  thirty  feet  to  the  building  of  the 
plaintiff,  and  it  was  held  that  the  defendant  was  not  liable  for  the 
reason  that  it  was  not  to  be  anticipated  that  the  fire  would  be  com- 
municated to  premises  not  contiguous.  This  is  far  different  from 
a  case  where  a  direct  injury  is  inflicted  upon  a  person  and  property; 
as  in  the  case  at  bar  it  was  inflicted  in  a  populous  city  upon  a  horse 
and  driver,  and  caused  the  horse  to  become  frightened  and  run  away, 
and  it  can  scarcely  be  claimed  that. the  consequence  which  ensued 
was  not  the  probable  and  direct  cause  of  the  injury  sustained. 

The  two  cases  last  cited  were  considered  and  reviewed  by  Folgeb, 
J.,  in  Webb  v.  R.,  W.  &  0.  R.  Cb.,49  K  Y.  420,  9upra;  B.  o.,  10 
Am.  Rep.  389.  In  that  case  the  fire  was  communicated  by  live 
coals  dropped  from  the  engine  and  setting  fire  to  a  tie  on  the  track, 
which  spreading  to  an  old  tie  by  the  side  of  the  track,  and  from 
that  to  some  rubbish,  and  then  to  the  fence  along  the  tiaeky  and 
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then  to  plaintiff's  woodland,  did  the  damage  complained  of,  and  it 
was  held  that  the  defendant  was  liable  for  the  injury.  It  is  laid 
down  m  the  opinion  that  the  Ryan  case  held  that  the  action  in  that 
case  could  not  be  sustained  for  the  reason  that  the  damages  incur- 
red by  the  plaintiff  were  not  the  immediate  but  the  remote  result  of 
the  negligence  of  the  defendant,  and  it  was  stated  that  this  was  not 
a  new  rule.  Folger,  J.,  says  in  regard  to  that  case:  "  The  pith  of 
fche  decision  is  that  this  was  a  result  which  was  not  necessarily  to  be 
anticipated  from  the  fact  of  the  firing  of  the  wood-shed  and  its  con- 
tents; that  it  was  not  an  ordinary,  natural  and  usual  result  from 
such  a  cause;  but  one  dependent  upon  the  degree  of  heat,  the  state 
of  the  atmosphere,  the  condition  and  materials  of  the  adjoining  struc- 
tures and  the  direction  of  the  wind,  which  are  said  to  be  circum- 
stances accidental  and  varying.  The  principle  applied  was  the 
converse  of  that  enforced  in  Vandenburgh  v.  TruaXy  4  Denio,  464; 
8.  a,  47  Am.  Dec.  268,  which  was  that  the  consequence  com- 
plained of  was  the  natural  and  direct  result  of  the  act  of  the 
defendant.  The  principle  is  said  in  the  Ryan  case  not  to  be 
inconsistent  with  that  which  controlled  the  disposition  of  the  latter 
case,  and  to  be  iinquestionably  sound,  but  should  be  applied  ac- 
cording to  sound  judgment  in  each  case  as  it  arises."  After  refer- 
ring to  the  Pennsylvania  decision,  the  learned  judge  concludes  that 
the  Ryan  case  was  not  controlling  in  the  disposition  of  the  casd 
considered  more  than  the  long  line  of  decisions  which  preceded  it. 

It  will  be  observed  that  the  Ryan  case  is  clearly  distinguishable 
bom  the  case  at  bar,  and  can  scarcely  be  held  to  be  applicable  to 
the  facts  presented,  here  and  was  not  followed  in  tlie  case  last  cited, 
although  there  was  considerable  similarity  in  the  leading  facts  be- 
tween the  two  cases.  It  certainly  should  not  be  held  to  be  control 
ling  where  there  was  a  positive  and  unlawful  act  of  the  defendant, 
which,  as  we  have  seen,  induced  the  accident  which  was  the  cause 
of  the  plaintiff's  injury.  Nor  have  the  courts  of  this  State  since 
the  decision  of  Ryan  v.  N,  Y.  C,  etc.,  supra,  held  that  it  estab- 
lished any  new  or  different  rule  from  the  one  which  has  long  existed 
»d  which  has  been  settled  by  repeated  adjudications,  as  will  be 
%en  by  the  citations  already  made. 

In  PoUeit  v.  I^ny,  66  N.  Y.  200,  it  was  held  that  where  an  in- 
jury to  one  is  caused  by  and  is  the  natural  and  probable  result  of 
the  wrongful  act  or  omission  of  another,  such  other  is  liable  there- 
for, although  other  causes,  put  in  motion  by  the  act  or  omission,  and 
Vol.  IJI  -    3 
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which  in  the  absence  thereof  would  not  have  produced  the  result, 
contribute  to  the  injury.  It  appeared  in  thia  case  that  the  defend- 
ant's dam  had  given  away  and  carried  away  a  dam  of  the  plaintiff, 
and  by  increasing  the  volume  of  water  tore  out  the  dam  of  a  third 
party,  of  whom  plaintiff  was  assignee,  and  the  court  charged,  m 
substance,  that  defendant's  negligence  must  have  been  the  sole 
cause  of  the  injury  or  there  could  be  no  recovery;  that  although 
defendant's  dam  was  defective  and  out  of  repair,  and  in  consequence 
gave  way,  if  there  was  sufficient  water  in  the  middle  pond  when  its 
dam  gave  way  to  materially  increase  the  volume  and  force  of  the 
stream,  then  plaintiff  could  not  recover  for  injuries  to  the  lower  dam, 
as  the  damages  would  be  too  remote.  This  was  held  error.  Okoveb, 
J.,  in  his  opinion,  after  stating  that  Ryan  y.  N.  JT.  0.  /2.  Co.  and 
Penn.  H,  Co.  v.  K&rr,  supra,  were  cited  in  support  of  the  charge, 
and  after  discussing  the  Ryan  case,  says:  ''Assuming  that  this 
rule  was  correctly  applied  in  the  case  of  Ryan  v.  New  York  Central, 
*  *  *  it  comes  far  short  of  sustaining  the  proposition  under 
consideration."  It  will  be  seen  that  the  Ryan  case  is  clearly  dis- 
tinguishable from  the  case  at  bar. 

We  have  carefully  examined  the  other  cases  in  this  State  which 
are  cited  and  relied  on  by  the  appellant's  counsel,  and  none  of 
them  hold  that  no  responsibility  exists  where  the  evidence  estab- 
lishes an  act  of  the  defendant  which  was  the  cause  of  injury  to 
a  third  person,  although  that  injury  may  have  been  occasioned  by 
the  intermediate  agency  and  through  the  instrumentality  of  a  party 
who  in  the  first  instance  was  the  direct  object  from  which  sprang 
the  final  result  which  was  the  cause  of  the  damages  claimed.  We 
think  that  no  such  case  can  be  found  in  the  reports.  The  decis- 
ions which  are  relied  upon  from  other  States  do  not  present  a  state 
of  facts  which  can  be  regarded  as  entirely  analogous  to  the  case  at 
bar;  and  even  if  any  of  them  may  be  considered  as  leaning  in  the 
direction  claimed,  in  view  of  the  fact  that  the  decisions  in  this 
State  are  to  the  contrary,  they  are  not  decisive  of  the  question  con 
sidered.  There  was  sufficient  evidence  of  the  defendant's  negU 
gence  to  submit  the  case  to  the  consideration  of  the  jury  as  was  done. 

There  was  no  error  in  the  charge  of  the  judge,  or  refusals  to 
charge  as  requested,  or  in  any  ruling  on  the  trial. 

The  judgment  was  right  and  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  dissenting,  and  Eabl,  J.,  not 
▼oting.  Judgment  affirmed. 
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(WN.Y.  804.) 
SUtttUe — "huHness  or  vocation" 

The  statute  prohibiting  the  employment  of  any  yonng  child  in  "  playing  on 
mosacal  instraments,  rope  or  wire- walking,  dancing,  begging  or  peddling, 
or  as  a  gymnast,  rider,  contortionist  or  acrobat,"  or  "in  any  business,  exhi^ 
bition  or  vocation  injurions  to  the  health  or  dangerous  to  the  life  or  limb,'' 
etc,  does  not  apply  to  the  employment  of  a  child  in  a  steam  laundry,  where 
there  is  dangerous  machinery. 

ACTION  for  personal  injuries  by  negligence.  The  plaintiff  under 
sixteen  years  of  age^  was  employed  in  a  steam  laundry,  where 
her  hand  was  crushed  between  rollers.  The  plaintiff  had  judgment 
below. 

Oerard  B.  Van  Warty  for  appellant. 

Pairieh  Keady  and  Charles  J.  Patterson^  for  respondent. 

Dakfobth,  J.  The  plaintiff  was  under  the  age  of  sixteen  years^ 
and  the  jury  have  found  that  the  business  at  which  she  was  put  by 
the  defendant  was  dangerous  to  life  and  limb;  that  without  negli- 
gience  on  her  part  she  was,  while  pursuing  it,  seriously  injured,  and 
haye  awarded  damages.  The  case  was  so  treated  both  by  the  trial 
court  and  General  Term  that  the  only  question  for  our  considera- 
tion is  whether  the  cause  of  action  may  be  dealt  with  under  the 
prowisions  of  the  act  **  to  prevent  and  punish  wrongs  to  children '' 
(Laws  of  1876,  chap.  12*^).  The  first  section  declares  that ''  any 
person  having  the  care,  custody  or  control  of  any  child  under  the 
age  of  sixteen  years,  who  shall  exhibit,  use  or  employ  *  *  * 
Buch  child  *  *  *  in  or  for  the  vocation,  occupation,  service, 
or  purpose  of  singing,  playing  on  musical  instruments,  rope  or 
wire  walking,  dancing,  begging  or  peddling,  or  as  a  gymnast,  con- 
tortionist, rider  or  acrobat,  in  any  place  whatsoever;  or  for  or  in 
any  obscene,  indecent  or  immoral  purpose,  exhibition  or  practice 
whatsoever;  or  for  or  in  any  business,  exhibition  or  vocation  inju- 
rious to  the  health  or  dangerous  to  the  life  or  limb  of  such  child; 
or  who  shall  cause,  procure,  or  encourage  such  child  to  engage 
therein,  shall  be  guilty  of  a  misdemeanor.*'  The  next  section  pro- 
rides  that  ''every  person  who  shall  take,  receive,  hire,  employ,  use^ 
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exhibit,  or  have  in  custody  any  child  under  the  age,  and  for  any 
of  the  purposes  mentioned  in  the  first  section  of  this  act,  shall  be 
guilty  of  a  misdemeanor." 

The  fourth  section  is  in  these  words:  "  Whoever  having  the 
care  or  custody  of  any  child  shall  willfully  cause  or  permit  the  life 
of  such  child  to  be  endangered  or  the  health  of  such  child  to  be 
injured;  or  who  shall  willfully  cause  or  permit  such  child  to  be 
placed  in  such  a  situation  that  its  life  may  be  endangered  or  its 
health  shall  be  likely  to  be  injured,  shall  be  guilty  of  a  misde- 
meanor." 

Is  the  defendant  within  the  statute  ?  He  was  the  owner  of  a 
laundry,  and  on  the  Ist  of  April,  1882,  the  plaintiff  was  employed 
by  him  in  its  business.  Having  regard  to  the  primitive  mode  of 
conducting  it,  such  occupation  would  evidently  be  attended  by  no 
greater  danger  than  that  of  the  kitchen  or  the  dairy.  But  with  the 
introduction  of  machinery  a  very  different  condition  of  things  ex- 
ists. The  collar  and  cuff  ironer  at  which  the  plaintiff  was  employed 
had  four  rollers,  of  which  two  were  heated;  there  was  no  guard  or 
protection  in  front  of  them;  the  machine  was  supplied  with  wheels, 
catches,  bolts  and  other  parts,  but  no  shifter  or  lever  with  which 
to  stop  or  start  it;  it  was  run  by  steam,  its  motion  in  no  way  con- 
trollable by  the  operator,  and  when,  as  in  the  case  before  ns,  the 
hand  became  entangled,  it  was  necessarily  crushed  to  the  thinness 
of  a  linen  collar,  or  burned  beyond  the  possibility  of  restoration. 
But  notwithstanding  all  this,  we  are  constrained  to  say  that  the 
employment  in  which  she  was  engaged  is  not  one  of  those  stigma* 
tized  by  statute,  and  consequently  that  the  defendant  upon  that 
alone  cannot  be  charged.  The  scope  of  the  act  cannot  be  broader 
than  its  title:  "to  prevent  and  punish  wrongs  to  children."  To 
that  end  it  prohibits  first,  their  employment  in  certain  specified 
vocations,  intended  for  the  amusement  of  the  public,  and  which 
however  unprofitable  to  them  and  dangerous  to  the  actor,  are  at 
least  in  themselves  innocent;  second,  in  the  most  general  terms, 
"  any  purpose,  exhibition,  or  practice  "  which  is  either  obscene  or 
has  an  indecent  or  immoral  purpose;  and  third,  their  employment  for 
or  in  any  "business,  exhibition  or  vocation  injurious  to  the  health," 
or  "dangerous  to  the  life  or  limb  of  such  child."  Here  are  three 
claosee,  the  first  implying  a  service  or  exhibition  attractive  to  the  spec- 
tator, because  of  the  personal  skill  or  dexterity  of  the  performer;  the 
second,  practices  which  tending  to  degrade  and  corrupt,  are  against 
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good  morak;  the  third,  *'  any  bupiness,  exhibition  or  Tocation  which  is 
injarioas  or  dangeroofl.'*  The  word  ^'  vocation  "  appears  in  the  first 
daose,  where  its  meaning  is  illustrated  by  an  enumeration  of  pursuits 
KteraUy  within  the  meaning  of  the  act;  the  word  '' exhibition" 
fitly  describes  those  pursuits,  and  if  they  stood  alone  in  the  third 
clause,  although  preceded  by  the  word  ''any/'  would,  within  well- 
settled  rules  of  construction,  embrace  only  things  of  the  same  kind 
or  class  as  those  with  which  they  were  first  connected.  The  other 
word,  '^  business,"  is,  it  is  true,  used  for  the  first  time.  In  general 
use  it  has  a  broader  significance  than  either  of  the  others,  and  might 
include  any  affair,  however  serious  or  trivial,  into  which  volition 
entered.  But  here  it  is  used  with  words  of  limited  meaning,  which 
hare  received  in  the  same  act  a  particular  application,  and  upon 
the  same  principles  of  construction  must  be  referred  to  things  of 
the  same  kind  as  those  specified  and  to  which  the  other  words  are 
referred.      Wakefield  v.  Far^Oy  90  N.  Y.  218. 

We  think  therefore  that  a  '*  business  or  vocation,"  to  be  within  the 
purview  of  the  statute,  must  be  an  employment  either  vicious  in  itself 
or  one  which  partakes  of  the  chai'acter  of  an  amusement,  and  that 
it  has  no  application  to  productive  industries  or  useful  or  necessary 
business  or  occupation.  The  defendant's  employment  was  undoubt- 
edly of  the  latter  character,  and  although  in  the  abstract  he  was 
engaged  in  ^^  business,"  and  the  machine  employed  in  its  prosecu- 
tion was  dangerous,  there  is  no  analogy  with  the  avocations  specified 
in  the  act,  and  we  find  nothing  to  show  that  any  wider  sense  was 
intended. 

The  trial  court  therefore  erred  in  submitting  the  case  to  the  jury 
as  one  in  which  the  plaintiff  might  recover  if  in  their  opinion  the 
employment  of  the  child  involved  such  risk  to  her  as  to  bring  the 
vocation  within  the  meaning  of  the  term  ^*  dangerous  to  life  or 
hmb. "  Much  stress  is  laid  by  the  learned  counsel  for  the  respondent 
upon  the  remarks  of  Foloer,  C.  J.,  in  Cowley  v.  People^  83  N.  Y. 
464;  &  c,  38  Am.  Bep.  464,  that  the  life  of  a  child  might  be 
endangered  or  its  health  injured  ^^by  putting  him  to  ride  on  a 
vicious  or  unmanageable  horse,  or  by  putting  him  t^^  tend  a  danger- 
OQs  piece  of  machinery."  The  remarks  were  pertinent  to  the  ques- 
tion then  in  hand  —  a  conviction  under  the  fourth  section  {supra)  ^ 
but  did  not  involve  a  consideration  either  of  an  inquiry  or  facts 
ismilar  to  those  now  before  us.  The  case  was  put  by  way  of  illustra- 
tion merely  and  cannot  serve  as  precedent  or  authority. 
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The  respondent  also  argues  that  without  the  statute  the  plaintiff 
might  recover.  That  may  well  be.  The  complaint  was  properly 
framed  to  make  out  a  cause  of  action  at  common  law.  There  was 
evidence  tending  to  support  it.  but  in  that  aspect  the  defendant  had 
the  ruling  of  the  trial  court  in  his  favor,  and  it  is  not  now  the  8ub< 
ject  of  review. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 

granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Health  Department  of  the  City  of  New  York  y.  Purdoh. 

(89N.Y.287.) 

NuiMtnee  —  injunction  —  iUegal  bunnets. 

The  sale  of  adulterated  teas  will  not  be  restrained  by  injunction  unless  it 
appears  to  threaten  serious  danger  to  human  life  or  serious  detriment  to 
health. 

ACTION  to  restrain  the  use  of  tea.     The  opinion  states  the 
point.     The  defendant  had  judgment  below. 

W.  P.  Prentice^  for  appellant. 

Oeo.  H.  Foster,  for  respondent. 

BuoER,  G.  J.  The  fact  that  the  teas,  the  sale  of  which  this 
action  was  brought  to  restrain,  were  adulterated,  and  that  their 
possession  for  the  purpose  of  sale  to  the  general  public  was  a 
nuisance  subjecting  the  offenders  to  an  indictment,  and  in  case  of 
sale,  to  actions  for  penalties  for  selling  adulterated  goods,  cannot 
be  successfully  controverted;  and  yet  this  fact  alone  is  insufficient 
to  support  the  action.  The  plaintiffs  have  thereby  established  but 
one  of  the  elements  necessary  to  entitle  them  to  the  relief  demanded. 
Courts  will  not  in  all  cases  interfere  by  way  of  injunction  to  restrain 
the  continuance  of  an  illegal  trade,  the  abatement  of  a  nuisance,  or 
the  prosecution  of  a  dangerous  employment.  Wolcott  v.  Melick, 
3  Stockt.  204;  Attorney- Ocneral  v.  Utica  Ins,  Co.,  2  Johns.  Ch. 
371.  Its  power  however  to  do  so  in  case  of  the  exercise  of  any  trade 
or  business  which  is  either  illegal   or  dangerous  to  human  life» 
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detrimental  to  health,  or  the  occasion  of  great  public  inconvenience, 
is  not  only  conferred  by  the  provisionB  of  the  statute,  but  belongs 
to  the  general  powers  possessed  by  courts  of  equity  to  prevent  irre- 
parable mischief  and  obviate  damages  for  which  no  adequate  remedy 
exists  at  law.     §§  636,  637  and  G46,  N.  Y.  Cons.  Act  of  1882; 
Story  Eq.  Jur.,  §§  921,  924;  Eden  Inj.,  chap.  11.     Whatever  source 
of  jurisdiction  is  appealed,  to  the  rule  governing  its  exercise  is  the 
same,  and  the  court  will  inquire  not  alone  as  to  the  unlawfulness  or 
offensiveness  of  the  act  complained  of,  but  also  as  to  its  extent,  the 
circumstances  surrounding  its  exercise,  and  the  degree  of  danger  to 
be  apprehended  from  its  continuance.     It  was  said  in  the  case  of 
Jordan  v.  Woodward^  38  Me.  424:  **It  is  not  every  violation  of  the 
rights  of  another  which  may  be  ranked  under  the  general  head  of 
nuisance,  which  will  authorize  the  interposition  of  this  court  by 
means  of  an  injunction.    It  must  be  a  case  of  strong  and  imperious 
necessity,  or  the  right  must  have  been  previously  established  at  law, 
or  it  must  have  been  long  enjoyed  without  interruption."    The 
ground  of  equity  jurisdiction  in  such  cases  has  been  said  to  be  to 
"prevent  irreparable  mischief,  and  also  to  suppress  offensive  and 
vexations  litigation."    Story  Eq.  Jur.,  §§  923,  925.     He  also  says: 
"That  in  all  cases  of  this  sort  courts  of  equity  will  grant  an 
injunction  to  restrain  a  public  nuisance  only  in  cases  where  the 
fact  is  clearly  made  out  upon  determinate  and  satisfactory  evidence. 
For  if  the  evidence  be  conflicting  and  the  injury  to  the  public 
doubtful,  that  alone  will  constitute  a  ground  for  withholding  this  ex- 
traordinary interposition.    §  924a.    It  was  held  in  Eastman  v.  Com- 
panyy  47  N.  H.  78,  that  **  the  plaintiffs  should  of  course  show  by  their 
proof  a  case  of  strong  and  clear  injustice,  of  pressing  necessity  and 
imminent  danger  of  great  and  irreparable  damage,  and  not  of  that 
natare  for  which  an  action  at  law  would  furnish  a  full  and  adequate 
remedy."     In  the  Earl  of  Ripon  v.  Hobart,  3  Myln.  &  Keen,  179, 
it  was  said  by  Lord  Chancellor  Brougham  that  'Mt  is  always  to  be 
borne  in  mind  that  the  jurisdiction  of  this  court  over  nuisances  by 
injunction  at  all  is  of  recent  growth,  has  not  till  lately  been  much 
exercised,  and  has  at  various  times  found  great  reluctance  on  the 
part  of  the  learned  judges  to  use  it  even  in  cases  where  the  act  or 
thing  complained  of  was  admitted  to  be  directly  and  immediately 
hortfol  to  the  complainant."    The  language  used  in  the  Consoli- 
dating Act  giving  courts  jurisdiction  to  interfere  by  injunction  to 
mtridn  nuisances  in  the  city  of  New  Tork  has  not  changed  the 
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established  rale  as  to  the  imminency  of  the  danger  to  be  appre- 
hended, or  the  necesBity  of  sach  a  remedy  to  avoid  irreparable 
injary.  By  that  act  it  must  appear  that  the  injunction  is  *'  needed  " 
among  other  things  to  prevent  ''  serious  danger  to  haman  life  or 
serious  detriment  to  health/'  and  unless  the  facts  of  this  case  bring 
it  within  the  requirement  that  it  is  imperatively  necessary  to  pre- 
vent the  consequences  described,  the  plaintiffs  have  failed  to  shov 
such  a  case  as  entitles  them,  as  matter  of  right,  to  the  remedy 
demanded. 

If  we  regard  the  findings  of  the  court  below  alone,  we  see  that 
although  it  has  found  the  teas  in  question  were  adulterated  and 
colored  to  some  extent  with  offensive  and  noxious  drugs  and  sub- 
stances, it  still  reaches  the  conclusion  that  no  sufficient  evidence 
had  been  produced  to  prove  that  the  use  of  said  teas  was  **  danger- 
ous to  human  life  or  detriment  to  health  and  unwholesome,  or 
that  the  injunction  prayed  for  is  needed  to  prevent  serious  danger 
to  human  life  or  detriment  to  health,  or  that  the  said  teas,  or  the 
selling  or  offering  for  sale  of  the  same,  is  a  nuisance."  It  is  claimed 
by  the  appellants  that  these  findings  are  inconsistent  and  that  they 
should  be  considered  in  their  most  favorable  aspect  for  the  appellants. 
When  the  findings  of  the  trial  court  are  apparently  inconsistent,  it 
is  the  duty  of  the  appellate  tribunal,  if  possible,  to  reconcile  them 
and  give  effect  to  the  real  meaning  and  intent  of  the  court  in  mak- 
ing them.  Bennett  v.  BatM,  94  N.  Y.  354.  But  the  application  of 
this  rule  is  not  called  for  here  as  we  find  no  irreconcilable  repug- 
nancy in  the  findings.  It  is  quite  possible  that  the  substances 
found  in  the  teas  in  question  did  not  exist  in  such  proportions  or 
quantities  as  rendered  their  use  necessarily  dangerous  or  unwhole- 
some to  human  health  or  life,  even  though  some  of  them  were  in 
their  nature  deleterious  and  unhealthy,  and  might,  under  certain 
circumstances,  and  if  absorbed  into  the  system  in  sufficient  quanti- 
ties, be  both  unwholesome  and  dangerous.  It  results  therefrom, 
unless  the  undisputed  evidence  shows  the  conclusion  reached  by  the 
court,  that  the  use  of  these  teas  was  not  unwholesome,  is  erroneous, 
that  there  is  no  ground  upon  which  the  judgment  appealed  from 
can  be  disturbed. 

[Minor  considerations  omitted.] 

We  are  of  the  opinion  that  the  judgment  should  be  affirmed. 

Judgmeni  affirmed. 
All  concur. 
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(WN.Y.ffS.) 
AhatemeTit  —  actian  for  death  by  negligence. 

A  Bttttatozy  cause  of  action  for  death  by  negligence  abates  by  the  death  of  the 

wrong-doer. 

ACTION  for  death  by  negligence.    The  opinion  states  the  point. 
The  defendant  had  judgment  on  demurrer^  reversed  at  Gen- 
eral Term. 

John  L,  Lindsay,  for  appellant. 

George  V.  N.  BaUtoin^  for  respondent. 

BuGER,  Ch.  J.  A  brief  reference  to  some  of  the  elementary  prin- 
ciples applying  to  civil  actions  will  serve  the  purpose,  at  least,  of 
defining  the  terms  nsed,  and  the  modifications  introduced  into  the 
lav  by  the  statutes  hereinafter  referred  to.  Such  actions  were 
primarily  divided  into  two  classes,  distinguished  as  actions  ex  con- 
Iractu  and  ez  delicto.  The  actions  known  as  detinue,  trespass,  tres- 
pass on  the  case,  and  replevin  were  those  used  in  causes  of  action 
arising  from  torts,  and  were  described  as  actions  ex  delicto.  'J'res- 
pass  on  the  case  was  the  appropriate  form  of  remedy  for  all  injuries 
to  person  or  property  which  did  not  fall  within  the  compass  of  the 
other  forms  of  action.  3  Stephens'  Com.  449.  At  common  law, 
originally,  all  actions  arising  ex  delicto  died  with  the  person  by  whom 
or  to  whom  the  wrong  was  done.  Thus,  when  the  action  was 
founded  on  any  malfeasance,  or  misfeasance,  was  a  tort,  or  arose  ex 
delicto,  such  as  trespass  for  taking  goods,  etc.,  trover,  false  impris- 
onment, assault  and  battery,  slander,  deceit,  diverting  a  water-course, 
obstructing  lights,  escape,  and  many  other  cases  of  the  like  kind, 
where  the  declaration  imputes  a  tort  done  either  to  the  person  or 
property  of  another,  and  the  plea  must  be  '*  not  guilty,*'  the  rule 
was  **  actio  personalis  nioritur  cum  persona.^*  1  Wms.  Ex.  668. 
It  was  however  held  in  HdmblyY.  Trott,  Cowp.  371,  Lord  Mans- 
field delivering  the  opinion,  that  *'If  it  is  a  sort  of  injury  by  which 
the  offender  acquires  no  gain  to  himself  at  the  expense  of  the  sufferer, 
as  beating  or  imprisoning  man,  etc.,  then  the  person  injured  has 
<mly  a  reparation  for  the  delictum  in  damages  to  be  assessed  by  a 
Vol.  HI  — 4 
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jury.  But  wheu  besides  the  crime  proi)erty  is  acquired  which  bene- 
fits the  testntor,  then  an  action  for  the  value  of  the  property  shall 
survive  against  the  executor."  ''So  far  as  the  tort  itself  goes  an 
executor  shall  not  be  liable,  and  therefore  it  is  that  all  public  and 
private  crimes  die  with  the  offender,  and  the  executor  is  not  charge- 
able; but  so  far  as  the  act  of  the  offender  is  beneficial,  his  assets 
ought  to  be  answerable,  and  his  executor  therefore  shall  be  charged." 
By  the  statute  of  4th  Edward  III,  chapter  7,  actions  *'  de  bonis  as- 
porfatis"  were  given  to  the  executors  of  a  deceased  person  for  per- 
sonal property  taken  from  their  testator  and  carried  away,  but  for 
all  other  causes  of  action  arising  out  of  wrongs  done  either  to  the 
person  or  property  the  rule  of  "  ac/io  pernoiialis  moriiur  cum  per- 
sona'^ applied.  I  Wms.  fix.  072.  Under  the  clause  of  the  Con- 
stitution making  the  rules  of  the  common  law  the  law  of  the  State, 
it  must  be  held  that  these  rules  still  determine  the  survivability  of 
actions  for  torts,  except  where  the  law  has  been  specially  modified 
or  changed  by  statute. 

It  had  been  held  in  this  State  prior  to  the  enactment  of  the 
Revised  Statutes,  that  an  action  against  the  representatives  of  a 
postmaster  for  money  feloniously  abstracted  fi*om  a  letter  by  his 
clerk,  Franklin  v.  Luxo^  1  Johns.  402,  and  against  a  sheriff's  repre- 
sentatives for  an  escape  occurring  during  his  life-time,  Martin 
V.  Bradley  J  1  Gaines,  124,  did  not  lie  against  such  representatives. 
In  the  case  of  People  v.  Oibbs^  9  Wend.  29,  decided  in  1832,  it  was 
held  that  an  action  against  the  executors  of  a  sheriff  for  the  default 
of  his  deputy  in  n^turning  process,  notwithstanding  an  action  in 
assumpsit  for  money  had  and  received  was  by  statute  authorized 
therefor,  did  not  lie,  inasmuch  as  the  cause  of  action  was  founded 
in  tort. 

As  no  reference  is  made  in  this  case  to  the  Revised  Statutes,  it  is 
inferred  that  it  arose  previous  to  their  enactment,  although  the  case 
does  not  disclose  that  fact.  Still  the  date  of  the  trial,  November, 
1830,  would  not  necessarily  lead  to  such  an  inference.  The  Revised 
Laws  (Vol.  1,  p,  311)  had  theretofore  enlarged  the  scope  of  the 
statute  of  4th  Edward  III,  and  provided  for  actions  by  and  against 
executors  and  administrators  for  property  taken  and  converted  by 
the  testator  or  intestate  during  his  life-time.  Under  this  condition 
of  the  law  the  provisions  of  the  Revised  Statutes  were  enacted  in 
1828,  and  contain  the  rule  by  which  this  controversy  must  be  deter- 
mined. Sectionl  reads  as  follows:  ^'  For  wrongs  done  to  the  property, 
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rights  or  intereets  of  another  for  which  an-  action  might  be  main- 
tained against  the  wrong-doer,  such  action  may  be  brouglu  by  the 
person  injured,  or  after  his  death  by  his  executoi-s  or  administrators. 
against  such  wrong-doer,  and  after  his  death  against  his  executors 
or  admioistrators  in  the  same  manner  and  with  the  like  effect  in  all 
respects  as  actions  founded  upon  contract."     Section  2.     ''  But  the 
preceding  section  shall  not  extend  to  actions  for  slander,  for  libel  or 
to  actions  of  assault  and  battery,  or  false  imprisonment,  nor  to  actions 
on  the  case  for  injuries  to  the  2)erson  of  the  plaintiff  or  to  the  person  of 
the  testator  or  intestate  of  any  executor  or  adminstator. "     It  cannot 
be  successfully  claimed  that  the  language,  ^*  actions  on  the  case  for 
injuries  to  the  person  "  up  to  this  time  did  not  include,  according 
to  the  universal  classifications,  all  actions  without  regard  to  the 
person  or  persons  to  whom  they  accrued,  «.  .lich  had  as  their  cause, 
or  were  founded  upon  injuries  to  the  person  of  another  arising  from 
the  negligent  or  careless  conduct  of  a  wrong-doer.     It  must  also 
upon  well-settled  principles  of  construction  be  conceded  that  these 
terms  were  used  according  to  their  legal  and  well-understood  signifi- 
cation at  the  time  of  their  employment.     If  the  language  of  the 
statute  applicable  to  this  case  be  collocated  and  read  according  to  its 
plain  meaning  and  intent  the  following  sentence  would  seem  to  be  the 
result:     Actions  by  and  against  executors  and  administrators  for 
▼Tongs  done  to  the  property,  rights  or  interests  of  their  intestate 
or  testator  are  hereby  authorized,  but  so  far  as  such  wrongs  have 
heretofore  been  remediable  by  actions  on  the  case  for  injuries  to  the 
person  of  the  plaintiff,  or  to  the  person  of  the  intestste  or  testator 
of  any  executor  or  administrator,  they  shall  not  survive  the  death 
of  the  person  to  whom  or  by  whom  the  wrong  is  done.  The  wrongs 
referred  to  in  these  sections  are  such  only  as  are  committed  upon 
the  ^*  property  rights  or  interests  "  of  the  testator  or  intestate,  and 
to  a  cause  of  action  for  which  the  executors  and  administrators 
acquire  a  derivative  title  alone.    The  whole  scope  and  design  of  the 
statute  is  to  extend  a  remedy  already  accrued,  to  the  representatives 
of  a  deceased  party*  and  provide  for  the  survival  only  of  an  existing 
cause  of  action. 

Among  the  questions  which  have  arisen  over  the  construction  of 
theflesections  the  most  prominent  are  probably  those  relating  to  the 
signification  of  the  words  ^^property  rights  or  interests,"  as  used  in  the 
first  section,  and  the  effect  of  the  enumeration  in  the  second  section  of 
certain  specific  actions  as  being  excepted  from  the  operation  of  the 
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prior  section.  It  ia  inferable  from  the  opinions  expressed  in  Haigki 
v.  Haytf  19  N.  Y.  464,  that  the  court  there  supposed  that  the  word£ 
''  property  rights  or  interests/'  as  used  in  the  statute,  covered  and  in- 
cluded ail  injuries  tortionsly  inflicted  by  one  person  to  the  detrimeaC 
of  another,  whether  affecting  his  person  or  property,  and  also  that  the 
mention  of  certain  actions  in  the  second  section  manifested  an  inten- 
tion on  the  part  of  the  law-makers  to  exempt  all  otliers  founded  on 
tort  from  abatement  by  death.  The  views  expressed  on  those  questions 
seem  to  have  been  unnecessary,  as  the  action  tiiere  was  for  a  fraudu- 
lent representation  with  respect  to  incumbrances,  whereby  a  par> 
chaser  of  laud  at  a  public  sale  was  induced,  and  the  purchaser  Wiis 
compelled  to  pay  an  incumbrance  which  he  was  led  to  believe  did 
not  exist.  The  injury  thus  seems  clearly  to  have  been  one  to  rights 
of  property  alone  and  was  saved  from  abatement  by  the  first  section 
of  tlie  statute.  The  language  and  structure  of  these  sections  would 
seem  to  repel  the  idea  that  the  exemptions  provided  by  the  second 
section  were  intended  to  authorize  the  survival  of  all  other  actions 
for  torts.  In  the  view  implied  by  the  language  used  in  that  case 
the  first  section  would  be  quite  unnecessary,  as  any  prQvisioii  speci- 
fying  the  classes  of  action  which  did  survive  would  be  su])erfiuou£  if 
conjoined  with  one  enumerating  all  actions  not  surviving.  Such  a 
construction  gives  the  first  section  no  office  to  perform,  and  the 
courts  have  practically  rejected  this  interpretation  in  numerous 
cases,  holding  that  causes  of  action  abated  by  death  which  were 
not  named  in  the  second  section.  Thus  it  has  been  hold  that  a 
cause  of  action  by  a  master  for  the  seduction  of  his  servant  does  not 
survive.  People  v.  Tioga  Com.  Pleas,  19  Wend.  73  ;  or  for  a  fraudu- 
lent representation  by  a  thinl  person  in  reliance  upon  which  credit 
is  given  to  an  irresponsible  person,  Zabriskie  v.  Stnith,  13  X.  Y. 
322;  8.  c,  64  Am.  Dec.  551;  or  for  a  breach  of  a  promise  to  marry, 
Wade  V.  Kalbfleisch,  68  N.  Y.  286;  s.  c,  17  Am,  Rep.  250;  or  for 
damages  occasioned  by  the  negligent  killing  of  another,  Wliil/ord 
V,  Panama  B.  Co.,  23  N.  Y.  465;  or  for  a  j^enalty  incurred  by  trus- 
tees under  the  Greneral  Manufacturing  Act,  Stokes  v.  Stickney,  96 
N.  Y.  323;  and  for  fraud  in  inducing  one  to  marry  another.  Price 
V.  Price,  75  N.  Y.  244;  s.  c,  31  Am.  Rep.  463. 

The  statute  obviously  created  a  great  change  in  the  law,  and  ap- 
plied to  a  numerous  class  of  cases,  which  had  not  before  been  .held 
to  survive.  Thus  it  enlarged  the  rights  created  by  the  act  of  4 
Bdward  III,  so  as  to  include  actions  for  trespass  do  bonis  aspor- 
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talis  against  repieflentativeB  as  well  as  by  them,  and  removed  the 
limitation  which  authorized  other  actions  for  wrongs  against  repre- 
seutatiyes  only  when  the  estate  of  their  testator  or  intestate  was 
Ijeaefited  by  tiie  act  complained  of.  The  change  is  illustrated  by 
the  case  of  Benjamin's  JSh^rs  v.  Smithy  17  Wend.  208,  where  it  was 
held  that  the  cause  of  action  accruing  to  a  party  against  a  sheriff 
for  a  false  return  did  not  abate  by  the  plaintiff's  death.  This  had 
previously  been  held  otherwise.  People  v.  Oibbs,  supra.  In 
People  Y.  Tioga  Com,  Pleas,  19  Wend.  73,  it  was  held  that  such  ac- 
tions alone  as  survived  to  executors  and  administrators  were  assign- 
able, and  that  a  cause  of  action  by  a  master  for  the  seduction  of 
his  servant  was  not  assignable. 

Although  this  action  is  based  upon  the  theory  of  a  loss  of  service 
by  the  master,  it  must  inferentially  have  been  determined  that  it 
did  not  affect  the  property  rights  or  interests  of  the  master  in  such 
manner  as  to  cause  the  right  of  action  to  survive. .  Groyer,  J.,  in 
Haight  y.  Hayty  said  ''  that  the  statute  had  changed  the  law 
so  far  as  property  or  relative  rights  are  affected  by  the  wrongful 
act."  Judge  Bapallo  has  said  that  ^^  the  rights  and  interests  for 
tortious  injuries  to  which  this  statute  preserves  the  right  of  action 
have  frequently  been  considered,  and  it  is  generally  conceded  that 
they  must  be  pecuniary  rights  or  interests  by  injuries  to  which  the 
estate  of  the  deceased  is  diminished. '^  Oregiti  v.  B.  C,  K.  Co,,  75 
N.  Y.  194;  s.  c,  38  Am.  Rep.  474. 

Reference  to  the  law  as  it  stood  previous  to  the  revision  (and 
the  application  of  the  rule  of  construction  embodied  in  the  maxim 
of  noscilur  a  soeiis)  would  seem  to  require  such  an  interpretation 
of  the  words  '*  property  rights  or  interests,"  as  will  confine  their 
application  to  injuries  to  property  rights  only,  and  such  as  were  there- 
tofore enforceable  by  the  deceased.  It  is  stated  in  1  Wms.  Ex. 
'i77,  *Hhat  no  action  is  maintainable  by  the  executor  or  admin- 
istrator upon  an  implied  or  express  promise  to  the  deceased  when 
the  damage  consisted  entirely  in  the  personal  suffering  of  the 
deceased  without  any  injury  to  his  personal  estate."  Cham- 
IferlaiH  v.  Willia$mmm,  2  M.  &  S.  408,  is  cited  in  support  of  this 
proposition.  In  that  case  Lord  Ellbnborough  said:  ''Ex- 
ecators  and  administrators  are  the  representatives  of  the  personal 
property,  that  is  the  debts  and  goods  of  the  deceased;  but  not 
of  their  wrongs  except  when  those  wrongs  operate  to  the  temporal 
injury  of  their  personal  estate."    Accordingly  it  was  there  held 
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''that  an  executor  or  administrator  cannot  have  an  action  for  a 
breach  of  promise  of  marriage  to  the  deceased  when  no  special  damage 
to  the  personal  estate  can  be  stated  on  the  record.  So  with  respect 
to  injuries  affecting  the  life  and  health  of  the  deceased,  all  snch  as 
arise  out  of  the  unskilfulness  of  medical  practitioners,  the  imprison- 
ment of  the  party  brought  on  by  the  negligence  of  his  attorney,  sucii 
cases  being  in  substance  actions  for  injuries  to  the  person." 

This  view  of  the  law  was  approved  in  a  similar  case  in  this  court. 
Wade  V.  Kalbfleisch,  supra.  It  was  said  in  People  v.  Tio^a  Com. 
Pleas,  supra,  by  Cowen,  J.,  that  **the  cases  ini-espect  to  executors 
and  insolvent  assignees,  and  the  like,  certainly  go  very  far  to  direct 
what  we  are  to  consider  matter  of  property  or  estate,  so  far  that  it 
can  be  touched  by  a  contract,  and  made  a  subject  of  transfer  between 
parties  in  any  way  at  law  or  in  equity;  if  the  right  be  not  so  entirely 
personal  that  a  man  cannot  by  any  contract  place  it  beyond  his  con- 
trol, it  is  assignable  under  the  statutes  of  insolvency,  or  will,  on  his 
death,  pass  to  his  executors.  The  reason  is  because  it  makes  a  part 
of  his  estate;  it  is  matter  of  property,  and  as  such  it  is  in  its  nature 
assignable.  On  the  contrary,  if  it  be  strictly  personal,  it  is  beyond 
the  reach  of  contract.  In  the  same  sense  we  say  of  many  rights 
they  are  inalienable.  No  one  would  pretend  that  a  man's  person 
could  be  specifically  affected  by  contract;  though  he  should  bind 
himself  by  indenture,  equity  could  not  enforce  the  agreement  Mary 
Clark's  case,  1  Blackf.  122.  So  of  a  man's  absolute  personal  rights 
in  general,  as  his  claim  to  safety  from  violence,  and  his  relati\re 
rights  as  a  husband,  a  father,  a  master,  a  trustee,  etc. "  This  case  was 
approved  in  McKee  v.  Judd,  12  N.  Y.  622,  and  it  was  there  said  by 
Grover,  J.,  that  •' demands  arising  from  injuries  strictly  personal, 
whether  arising  upon  tort  or  contract,  are  not  assignable;  but  that 
all  others  are."  In  Oreen  v.  Hudson  R.  R.  Co.,  28  Barb.  9,  ap- 
proved in  Whitford  v.  Panama  R,,  supra,  it  was  held  that  the  hus- 
band at  common  law  could  not  maintain  an  action  for  negligence 
causing  the  death  of  his  wife,  ami  that  continued  to  be  the  law  in 
this  State  until  the  act  of  1847  was  amended  by  chapter  78  of  the 
laws  of  1870.  It  was  said  by  Judge  Denio  in  Whitford  v.  Panama 
R.  Co.y  supra,  "  It  has  never  been  suggested,  so  far  as  I  know,  that 
the  personal  representatives  of  a  deceased  person  could  at  the  com- 
mon law  sustain  an  action  on  account  of  the  wrongful  act  of  another, 
which  caused  the  death  of  the  person  whose  estate  they  represent.'' 
It  would  seem  unnecessary  to  cite  additional  authorities  to  the  effect 
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that  as  the  law  stood  at  the  adoption  of  the  statute^  neither  a  hus- 
band nor  wife  had  such  an  interest  in  the  life  of  their  respective  con- 
sorts as  subjected  a  person,  through  whose  negligent  act  it  was  taken, 
to  the  charge  of  injuring  any  property  rights  possessed  by* them. 

Frooi  the  same  review  it  is  quite  evident  that  the  authors  of  the 
statute  intended  explicitly  to  provide  for  the  abatement  of  causes 
of  action  for  personal  injuries  occurring  to  the  plaintiff,  or  to  his 
intestate  or  testator.  The  assignability  and  survivability  of  things 
in  action  have  frequently  been  held  to  be  convertible  terms,  and  per- 
haps furnish  as  clear  and  intelligible  a  rule  to  determine  what  in- 
jur! »s  to  property  rights  or  interests  arc  meant  by  the  statute,  as  it 
is  possible  to  lay  down.  People  v.  Tioga  Co.  Com.  Pleas,  supra; 
Zabriskie  y.  Smith,  supra. 

The  rights  of  property  only  which  are  in  their  nature  assignable 
and  capable  of  enjoyment  by  an  assignee  are  those  referred  to  in  the 
statute.  Such  rights  as  arise  out  of  the  domestic  relations  clearly 
do  not  possess  the  attributes  of  property,  and  are  not  assignable  by 
the  possessor.  People  v.  Tioga  Co.  Com.  Pleas,  supra ;  Zabriskie 
v.  Smithy  supra. 

The  provisions  of  the  Bevised  Statutes  were  however  modified  by 
chapter  450  of  the  laws  of  1847,  as  amended  by  subsequent  statutes, 
giving  an  action  against  persons  and  corporations  to  the  representa- 
tives of  a  deceased  person  for  the  benefit  of  the  husband  or  widow 
and  next  of  kin,  to  recover  damages  for  the  pecuniary  injuries 
suffered  by  them  where  death  was  caused  by  the  wrongful  act,  neg- 
lect or  default  of  another,  and  the  act,  neglect  or  default  was  such 
as  would  (if  death  had  not  ensued)  have  entitled  the  party  injured  to 
maintain  an  action  therefor,  and  in  respect  thereof  against  the  person 
who  or  the  corporation  which  caused  the  same,  although  the  death 
was  caused  under  such  circumstances  as  in  law  amounted  to  a  felony. 
We  are  now  to  consider  the  effect  which  these  statutes  produced 
upon  the  law  as  it  previously  existed.  liie  cause  of  action  here 
provided  for  has  been  held  not  to  be  a  devolution,  but  a  new  one 
calling  for  the  application  of  another  rule  of  damage  and  distin- 
gatshed  by  many  other  attributes.  Whitford  v.  Panama  R.  Co., 
supra;  Haighi  v.  Hayt,  19  N.  Y.  464;  McDonald  v.  Mallory,  77  N. 
Y.  646;  8.  c,  33  Am.  Bep.  664;  Littlewood  v.  Mayor,  etc.,S9  N.  Y. 
U;  8.  c,  43  Am.  Rep.  271;  Blake  v.  Midland  R.  Co.,  18  A.  &  R 
93;  Leggoit  v.  01.  N,  Ry  Co.,  1  Q.  B.  D.  604;  s.  c,  17  Eng.  R  238; 
BmssM  t.  aunbury,  87  Ohio  St.  372;  8.  o.,  41  Am.  Hep.  528;  Ter- 
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tere  t.  WistoaU,  16  How.  Pr.  8.  That  it  is  founded  upon  the  wrong- 
fnl  act  of  the  party  causing  the  death,  and  gives  a  right  of  action 
therefor  to  the  representatiyes  of  the  deceased,  for  the  pecnniary 
conseqne'nces  suffered  by  the  husband,  wife  or  next  of  kin  from 
such  wrongful  act,  is  also  established  by  the  same  authorities. 

The  cause  of  action  is  obviously  the  wrongful  act,  and  the  peca- 
niaiy  injuries  resulting  afford  simply  a  rule  to  determine  the  measnre 
of  damages.  However  much  the  husband,  widow  or  next  of  kin 
may  suffer  pecuniarily  by  the  act  causing  death  it  constitutes  no 
cause  of  action,  independent  of  evidence,  that  it  was  occasioned  bj 
the  wrongful  or  negligent  conduct  of  another.  Proof  that  it  oc- 
curred in  consequence  of  the  contributory  negligence  of  the  deceased 
person,  or  without  the  fault  of  the  defendant,  furnishes  a  perfect 
answer  to  such  an  action  and  a  conclusive  reason  why  the  death 
produced  by  the  wrongful  act  is  the  cause  of  action.  The  cause  of 
action  here  provided  for  does  not  purport  to  be  in  any  respect  a  de- 
rivative one,  but  is  an  original  right  qonferred  by  the  statute  upon 
representatives  for  the  benefit  of  beneficiaries,  but  founded  upon  a 
wrong  already  actionable  by  existing  law  in  favor  of  the  party  in- 
jured, for  his  damages.  The  description  of  the  actionable  cause, 
seems  to  have  been  inserted  merely  to  characterize  the  nature  of  the 
act  which  is  intended  by  the  statute  to  be  made  actionable,  and  to 
define  the  kind  and  degree  of  delinquency  with  which  the  defendant 
must  be  chargeable  in  order  to  subject  him  to  the  action.  WhUford 
V.  Panama  R.  Co.,  supra. 

It  will  be  observed  also  that  the  statute,  although  creating  a  new 
cause  of  action,  and  passed  for  the  express  purpose  of  changing  the 
rule  of  the  common  law  in  respect  to  the  survivability  of  actions, 
and  conferring  a  right  upon  representatives  which  they  did  not  be- 
fore possess,  does  not  undertake,  either  expressly  or  impliedly,  to 
impair  the  equally  stringent  rule  which  precluded  the  maintenance 
of  such  actions  against  the  representatives  of  the  offending  partv. 

The  plain  implication  from  its  language  would  therefore  seem  to 
be  at  war  with  the  idea  that  the  legislature  intended  to  create  a 
cause  of  action  enforceable  against,  as  well  as  by  representativea. 
The  cause  of  action  thereby  given  is  not  to  the  estate  of  the  deceased 
person,  but  to  his  or  her  representatives  as  trustees,  not  for  pur- 
poses of  general  administration,.but  for  the  exclusive  use  of  specified 
beneficiaries.  DicJeins  v.  N.  Y.  Cent.  R.  Co.,  23  N.  Y.  158;  Yer- 
tore  V.  Wis^oatt,  16  How.  Pr.  8. 
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The  wrong  defined  indicates  no  injury  to  the  estate  of  the  person 
killed,  and  cannot  either  logically  or  legally  be  said  to  affect  any 
property  rights  of  such  person,  unless  it  can  be  maintained  that  a 
person  has  a  property  right  in  his  own  existence.  The  property 
right  therefore  ci'eated  by  this  statute  is  one  existing  in  favor  of  the 
beneficiaries  of  a  recovery  only,  and  depends  for  its  existence  upon 
the  death  of  the  party  injured. .  It  had  no  previous  life  and  cannot 
be  said  to  have  been  injured  by  the  very  act  which  creates  it.  What- 
ever daim  a  wife  or  children  have  at  law  upon  the  husband  and 
iaiher  for  support  perishes  with  the  life  of  such  person,  and  there- 
after their  claims  upon  his  estate  are  governed  by  statutory  rules. 

If  therefore  we  consider  this  cause  of  action  as  a  property  rights 
it  is  as  such  a  right  based  upon  a  tort,  and  except  as  otherwise  pro- 
vided by  the  statute  creating  it,  must  bo  governed  by  the  existing 
roles  of  law  applicable  to  such  causes  of  action.  The  case  of  LUtla^ 
wood  V.  AfayoTy  etc.,  89  N.  Y.  24;  s.  c,  43  Am.  Sep.  271,  holding 
that  such  causes  of  action  may  bo  settled  and  discharged  by  the  in- 
jured party  during  his  life-time,  would  seem  to  preclude  the  idea 
that  the  husband  and  widow  and  next  of  kin  had  any  right  of 
property  in  the  cause  of  action  created  by  the  death  of  the  party 
injured  during  his  life-time.  The  question  presented  by  the  de- 
cision herein  was,  we  think,  determined  adversely  to  the  plaintiff 
by  the  case  of  Cregin  v.  Brooklyn  Croastoton  R.  Co.,  75  N.  Y.  192; 
s.  c,  38  Am.  Sep.  474.  It  was  there  held  when  an  injury  is  done 
to  the  person  of  the  plaintiff  (and  necessarily,  by  the  terms  of  the 
statute,  to  that  of  his  testator  or  intestate),  ''that  the  pecuniary 
damage  sustained  thereby  cannot  be  so  separated  as  to  constitute 
an  independent  cause  of  action,  for  the  cause  of  action  is  single 
ud  consists  of  the  injury  to  the  person.  The  damages  are  the 
consequences  merely  of  that  injury,  and  when,  by  the  terms  of  the 
itatute,  such  a  cause  of  action  abates,  the  character  of  the  damages 
cannot  save  it."  The  conclusions  reached  in  that  case  tend  neces- 
arily  to  support  the  doctrine  that  the  causes  of  action  given  by  the 
act  of  1847  and  its  amendments  abate  by  the  death  of  the  person 
injured.  It  also  holds  that  so  far  as  the  personal  estate  and  rights 
of  property  of  the  deceased  person  are  injured  by  the  wrongful  act 
causing  death,  the  cause  of  action  therefor  survives  to  his  represen- 
tatives by  force  of  section  1  of  the  Bevised  Statutes,  before  referred 
to.  Such  an  action  exists  independently  of  the  statute  of  1847, 
and  lias  been  upheld  in  favor  of  representatives  to  the  extent  of 
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giving  damages  for  medical  attendance  and  inability  of  the  injured 
party  to  attend  to  business,  for  the  time  intermediate  his  injury  and 
death,  when  the  accident  occurred  while  travelling  as  a  passenger 
upon  the  defendant's  railroad.  The  action  was  there  based  upon 
the  theory  of  a  breach  of  contract  to  carry  the  passenger  safely. 
Bradshaw  v.  Lancashire  £  Yorkshire  Ry  Cb.,L.  E.,  10  0.  P.  189; 
8.  c,  11  Moak  Eng.  310. 

We  have  carefully  considered  the  case  of  Needham  v.  Grand  T. 
R.  COy  >8  Vt.  294,  but  inasmuch  as  the  statutes  in  that  State  af- 
fecting the  question  are  so  different  from  our  own,  little  analogy 
exists  between  the  question  there  presented  and  the  one  under  con- 
sideration. The  case  of  Yertore  v.  Wiswall,  supra,  is  entitled  to 
great  respect  from  the  learning  and  ability  of  the  court  by  which 
it  was  decided.  But  although  agreeing  with  some  of  the  proposi- 
tions entertained  by  it,  we  are  unable  to  concur  in  the  conclusion 
reached,  that  the  cause  of  action  there  considered  survived. 

The  complaint  in  the  present  action  describes  a  cause  of  action 
arising  out  of  the  death  alone,  and  suggests  no  injury  to  the  estate 
or  property  of  the  deceased.  Such  a  cause  of  action  is  abated  by 
the  death  of  the  wrong-deer. 

The  judgment  of  the  General  Term  should  therefore  be  reversed, 
and  that  of  the  Special  Term  affirmed. 

All  concur:  Finch,  J.,  in  result. 

Judgment  accordingly. 


People  v.  Marx. 

(99N.  Y.877.) 

Constitutional  law  —prohibiting  sttbHitutM/or  butter. 

A  statute  proliibitiag  the  luaaiifacture  or  sal^  for  food  of  anj  sabstitute  for 
butter  or  cheese  produced  from  pure  unadulterated  cream  or  milk  is  oncon- 
stitutional. 


C 


ONVIGTION  of  selling  oleomargarine.    The  opinion  states  the 
case. 


P\  R,  Coudert  and  Wheeler  H,  Peckham,  for  appellant 
Samuel  Handy  for  respondent. 
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Rapallo,  J.  The  defendant  was  convicted  in  the  Court  of  General 
Sessions  of  the  city  and  county  of  New  York,  of  a  violation  of  the 
sixth  section  of  an  act  entitled  '^  An  act  to  prevent  deception  in 
gales  of  dairy  products."  (Chap.  202  of  the  Laws  of  1884.)  On 
appeal  to  the  General  Term  of  the  Supreme  Court  in  the  first  depart- 
ment conviction  was  aflSrmed  and  the  defendant  now  appeals  to  this 
court  from  the  judgment  of  affirmance. 

The  main  ground  of  the  appeal  is  that  the  section  in  question  is 
anoonstitutional  and  void. 

The  section  provides  as  follows: 

"  §  6.  No  person  shall  manufacture  out  of  any  oleaginous  sub* 
stances,  or  any  compound  of  the  same,  other  than  that  produced 
from  unadulterated  milk  or  of  cream  from  the  same,  any  article 
designed  to  take  the  place  of  butter  or  cheese  produced  fi-om  pure 
nnadalterated  milk  or  cream  of  the  same,  or  shall  sell  or  offer  to  sell 
the  same  as  an  article  of  food.  This  provision  shall  not  apply  to 
pare  skim  milk  cheese  produced  from  pure  skim  milk."  The  rest  of 
the  section  subjects  to  heavy  punislfments  by  fine  and  imprison- 
ment, <^  whoever  violates  the  provisions  of  this  section." 

The  indictment  charged  the  defendant  with  having  on  the  31st 
of  October,  1884,  at  the  city  of  New  York  sold  one  pound  of  a 
certain  article  manufactured  out  of  divers  oleaginous  substancea 
and  compounds  thereof,  other  than  those  produced  from  unadulter- 
ated mQk  to  one  J.  M.,  as  an  article  of  food,  the  article  so  sold  being 
designed  to  take  the  place  of  butter  produced  from  pure  unadulter- 
ated milk  or  cream.  It  is  not  charged  that  the  article  so  sold 
was  represented  to  be  butter,  or  was  sold  as  such,  or  that  there 
was  any  intent  to  deceive  or  defraud,  or  that  the  article  was  in 
anj  respect  unwholesome  or  deleterious,  but  simply  that  it  was  an 
article  designed  to  take  the  place  of  butter  made  from  pure  milk  or 
cream. 

On  the  trial  the  prosecution  proved  the  sale  by  the  defendant  of 
the  article  known  as  oleomargarine  or  oleomargarine  butter.  That 
it  was  sold  at  about  half  the  price  of  ordinary  dairy  butter.  The 
purchaser  testified  that  the  sale  was  made  at  a  kind  of  factory, 
hafing  on  the  outside  a  large  sign  "Oleomargarine."  That  he 
knew  he  could  not  get  butter  there,  but  knew  that  oleomargarine 
was  sold  there.  And  the  district  attorney  stated  that  it  would  not 
be  claimed  that  there  was  any  fraudulent  intent  on  the  part  of  the 
defendant,  but  that  the  whole  claim  on  the  part  of  the  prosecution 


36  NEW  YORK, 


People  Y.  fiuT. 


was  that  the  sale  of  oleomargarine  as  a  substitute  for  dairy  batter 
wtis  prohibited  by  the  statute. 

Oi)  the  part  of  the  defendant  it  was  proved  by  distingaished 
chemists  chat  oleomargarine  was  composed  q{  the  same  element  as 
dairy  butter.  That  the  only  difference  between  them  was  that  it  con- 
tained a  smaller  proportion  of  a  fatty  substanoe  known  as  bntterine. 
That  this  butterine  exists  in  dairy  butter  only  in  a  small  proportion — 
from  three  to  six  per  cent.  That  it  exists  in  no  other  substance  than 
butter  made  from  milk  and  it  is  introduced  into  oleomargarine  butter 
by  adding  to  the  oleomargarine  stock  some  milk,  oieam  or  butter  and 
churning,  and  when  this  is  done  it  has  all  the  elements  of  natural 
butter,  but  there  must  always  be  a  smaller  percentage  of  butterine 
in  the  manufactured  product  than  in  butter  made  from  milk.  The 
only  effect  of  the  butterine  is  to  giro  flaror  to  the  batter,  and 
has  nothing  to  do  with  its  wholesomeness.  The  oleaginous  sub- 
stances  in  the  oleomargarine  are  substantially  identical  with  those 
produced  from  milk  or  cream.  Professor  Chandler  testified  that 
the  only  difference  between  th^  two  articles  was  that  dairy  butter 
had  more  butterine.  That  oleomargarine  contained  not  over  one 
per  cent  of  that  substance,  while  dairy  butter  might  contain  four  or 
five  per  cent,  and  that  if  four  or  fiye  per  cent  of  butterine  were 
added  to  the  oleomargarine,  there  would  be  no  difference;  it  would 
be  butter;  irrespective  of  the  sources,  they  would  be  the  same  sub- 
stances. According  to  the  testimony  of  Professor  Morton,  whose 
statement  was  not  controverted  or  questioned,  oleomargarine,  so  far 
from  being  an  article  devised  for  purposes  of  deception  in  trade, 
was  devised  in  1872  or  1873  by  an  eminent  French  scientist  who 
had  been  employed  by  the  French  Government  to  devise  a  substitute 
for  butter. 

Further  testimony  as  to  the  character  of  the  article  being  offered, 
the  district  attorney  announced  that  he  did  not  propose  to  contro- 
vert that  already  given.  Testimony  having  been  given  to  the  ef- 
fect that  oleomargarine  butter  was  precisely  as  wholesome  as  dairy 
butter,  it  was,  on  motion  of  the  district  attorney,  stricken  out,  and 
the  defendant's  counsel  excepted.  The  broad  ground  was  taken  at 
the  trial,  and  boldly  maintained  on  the  argument  of  this  appeal, 
that  the  manufacture  or  sale  of  any  oleaginous  compound,  however 
pure  and  wholesome,  as  an  article  of  food,  if  it  is  designed  to  take 
the  place  of  dairy  butter,  is  by  this  act  made  a  crime.  The  result 
of  the  argument  is,  that  if  in  the  progress  of  science,  a  process  is 
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dlBOovered  of  preparing  beef  tallow,  lard,  or  any  other  oleaginons 
snbstanoe,  and  commnnicating  to  it  a  palatable  flavor  bo  as  to  render 
it  serriceable  as  a  substitute  for  dairy  batter,  and  equally  nutritions 
and  valuable,  and  the  article  can  be  produced  at  a  comparatiyely 
small  cost,  which  will  place  it  within  the  reach  of  those  who  cannot 
afford  to  buy  dairy  butter,  the  ban  of  this  statute  is  upon  it.  Who- 
erer  engages  in  the  business  of  manufacturing  or  selling  the  pro- 
hibited product  is  guilty  of  a  crime;  the  industry  must  be  suppressed; 
those  who  could  make  a  livelihood  by  it  are  deprived  of  that  privi- 
lege, the  capital  invested  in  the  business  must  be  sacrificed,  and 
such  of  the  people  of  the  State  as  cannot  afford  to  buy  dairy  butter 
must  eat  their  bread  unbuttered. 

The  references  which  have  been  here  made  to  the  testimony  on 
the  trial  are  not  with  the  view  of  instituting  any  comparison  between 
the  relative  merits  of  oleomargarine  and  dairy  butter,  but  rather  as 
illustrative  of  the  character  and  effect  of  the  statute  whose  validity 
is  in  question.  The  indictment  upon  which  the  defendant  was 
convicted  does  not  mention  oleomargarine,  neither  does  the  section 
(§  G)  of  the  statute,  although  the  article  is  mentioned  in  other 
statutes,  which  will  be  referred  to.  All  the  witnesses  who  have 
testified  as  to  the  qualities  of  oleomargarine  may  be  in  error,  still 
that  would  not  change  a  particle  the  nature  of  the  question,  or  the 
principles  by  which  the  validity  of  the  act  is  to  be  tested.  Section 
6  is  broad  enough  in  its  terms  to  embrace  not  only  oleomargarine, 
bntany  other  compound,  however  wholesome,  viduable  or  cheap^ 
which  has  been  or  may  be  discovered  or  devised  for  the  purpose 
of  being  used  as  a  substitute  for  butter.  Every  such  product  is 
rigidly  excluded  from  manufacture  or  sale  in  this  State. 

One  of  the  learned  judges  who  delivered  opinions  at  the  Oeneral 
Term  endeavored  to  sustain  the  act  on  the  ground  that  it  was  in- 
tended to  prohibit  the  sale  of  any  artificial  compound,  as  genuine 
butter  or  cheese  made  from  unadulterated  milk  or  cream.  That  it 
was  that  design  to  deceive  which  the  law  rendered  criminal.  If  that 
were  a  correct  interpretation  of  the  act,  we  should  concur  with  the 
learned  judge  in  his  conclusions  as  to  its  validity,  but  we  could  not  con- 
cur m  his  further  view  that  such  an  offense  was  charged  in  the  indict- 
ment, or  proved  upon  the  trial.  The  express  concessions  of  the  prose- 
cuting officer  are  to  the  contrary.  We  do  not  think  that  section  6  is 
capable  of  the  conatmotion  claimed.  The  prohibition  is  not  of  the 
maonfMtnrs  or  sal«  of  an  article  designed  as  an  imitation  of  dairy  bat- 
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ter  or  cheese,  or  intended  to  be  passed  off  as  sach,  but  of  an  article 
designed  to  take  the  place  of  dairy  butter  or  cheese.  The  artificial 
product  might  be  green,  red  or  white,  instead  of  yellow,  and 
totally  dissimilar  iu  appearance  to  ordinary  dairy  batter,  yet  it 
might  be  designed  as  a  substitute  for  butter,  and  if  so«  would  fall 
within  the  prohibition  of  the  statute.  Simulation  of  butter  is  not 
the  act  prohibited.  There  are  other  statutory  provisions  fully 
covering  that  subject.  Chapter  215  of  the  Laws  of  1882,  entitled 
^' An  act  to  regulate  the  manufacture  and  sale  of  oleomargarine, 
or  any  form  of  imitation  butter  and  lard,  or  any  form  of 
imitation  cheese,  for  the  prevention  of  fraud,  and  the  better 
protection  of  the  public  health,"  by  its  first  section  prohibits 
the  introduction  of  any  substance  into  imitation  butter  or  cheese 
for  the  purpose  of  imparting  thereto  a  color  resembling  that  of 
yellow  butter  or  cheese.  The  second  section  prohibits  the  sale 
of  oleomargarine  or  imitation  butter  thus  colored,  and  the  third 
43ection  prohibits  the  sale  of  any  article  in  semblance  of  natural 
H^heese,  not  the  legitimate  product  of  the  dairy,  unless  plainly 
marked  ''  imitation  cheese."  Chapter  238  of  the  Laws  of  1882  is 
•entitled  *'  An  act  for  the  protection  of  dairymen,  and  to  prevent 
deception  in  the  sales  of  butter  and  cheese,"  and  provides  (§  1) 
that  every  person  who  shall  manufacture  for  sale,  or  offer  for  sale, 
or  export  any  article  in  semblance  of  butter  or  cheese,  not  the 
legitimate  product  of  the  dairy,  must  distinctly  and  durably  stamp 
on  the  side  of  every  cheese,  and  on  the  top  and  side  of  every  tub, 
firkin  or  package,  the  words  '*  oleomargarine  butter,"  or  if  contain- 
ing cheese,  **  imitation  cheese,"  and  chapter  246  of  the  Laws  of 
1882,  entitled  ''An  act  to  prevent  fraud  in  the  sale  of  oleomarga- 
rine, butterine,  suine  or  other  substance  not  butter/'  makes  it  a 
misdemeanor  to  sell  at  wholesale  or  retail  any  of  the  above  articles, 
representing  them  to  be  butter.  These  enactments  seein  to  cover 
the  entire  subject  of  fraudulent  imitations  of  butter,  and  of  sales 
of  other  compounds  as  dairy  products,  and  they  are  not  repealed 
by  the  act  of  1884,  although  that  act  contains  an  express  repeal  of 
nine  other  statutes,  eight  of  which  are  directed  against  impure  or 
adulterated  dairy  products,  and  one  against  the  use  of  certain 
coloring  matter  in  oleomargarine.  The  provisions  of  this  last  act 
are  covered  by  one  of  the  acts  of  1882  above  cited,  and  the  pro- 
Tisions  of  the  repealed  acts  in  relation  to  dairy  products  are  covered 
by  substituted  provisions  in  the  act  ot  1884,  but  the  statute  di- 
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T6cted  against  fraudulent  simulations  of  butter,  and  the  sale  of 
any  such  simulations  as  dairy  butter,  are  left  to  stand.  Further 
statutes  to  the  same  effect  were  enacted  in  1885.  Consequently,  if 
the  proyisions  of  section  6  should  be  held  invalid,  there  would  still 
be  ample  protection  in  the  statutes  against  fraudulent  imitations 
of  dairy  butter,  or  sales  of  such  imitations  as  genuine. 

It  appears  to  us  quite  clear  that  the  object  and  effect  of  the  en- 
actment under  consideration  were  not  to  supplement  the  existing 
proyisions  against  fraud  and  deception  by  means  of  imitations  of 
daily  butter,  but  to  take  a  further  and  bolder  step,  and  by  abso- 
lutely prohibiting  the  manufacture  or  sale  of  any  article  which 
could  be  used  as  a  substitute  for  it,  however  openly  and  fairly  the 
character  of  the  substitute  might  be  avowed  and  published,  to 
drive  the  substituted  article  from  the  market,  and  protect  those 
engaged  in  the  manufacture  of  dairy  products,  against  the  compe- 
tition of  cheaper  substances,  capable  of  being  applied  to  the  same 
uses,  as  articles  of  food. 

The  learned  counsel  for  the  respondent  frankly  meets  this  view, 
and  claims  in  his  points,  as  he  did  orally  upon  the  argument,  that 
even  if  it  were  certain  that  the  sole  object  of  the  enactment  was 
to  protect  the  dairy  industry  in  this  State  against  the  substitution 
0!  a  cheaper  article  made  from  cheaper  materials,  this  would  not 
be  beyond  the  power  of  the  legislature.  This  we  think  is  the  real 
question  presented  in  the  case.  Conceding  that  the  only  limits 
upon  the  legislative  power  of  the  State  are  those  imposed  by  the 
State  Constitution  and  that  of  the  United  States,  we  are  called 
upon  to  determine  whether  or  not  those  limits  are  transgressed  by 
an  enactment  of  this  description.  These  limitations  upon  legisla- 
tive power  are  necessarily  very  general  in  their  terms,  but  are  at  the 
aame  time  very  comprehensive.  The  Constitution  of  the  State  pro- 
vides (art.  1,  §  1),  that  no  member  of  this  State  shall  be  disfran- 
chised, or  deprived  of  any  of  the  rights  and  privileges  secured  to  any 
citizen  thereof,  unless  by  the  law  of  the  land  or  the  judgment  of 
his  peers.  Section  6  of  article  1  provides  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  without  due  process  or  law. 
And  the  fourteenth  amendment  to  the  Constitution  of  the  United 
States  provides  that ''  no  State  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States,  nor  shall  any  State  deprive  any  person  of  life,  liberty,  or  prop- 
erty, without  due  procoss  of  law,  nor  deny  to  any  person  witkia 
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its  jarifldiotion  the  equal  protection  of  the  laws."     These  oonstita- 
tional  safeguards  hare  been  so  thoroughly  discussed  in  recent  casei 
that  it  would  be  saperfluous  to  do  more  than  refer  to  the  conclu- 
sions which  have  been  reached,  bearing  upon  the  question  now 
under  consideration.    Among  these  no   proposition  is  now  more 
firmly  settled  then  that  it  is  one  of  the  fundamental  rights  and 
privileges  of  every  American  citizen  to  adopt  and  follow  such  law- 
ful industrial  pursuit,  not  injurious  to  the  community,  as  he  may 
see  fit.    Live  Stock  Ass'nY.  Th$  Orescent  Oity,  eic,  1  Abb.  [U.  S.] 
398;  Slaughter  House  Oases,  16  Wall.  106;  OorJUld  v.  OoryeU,  4 
Wash.  0.  G.  380;  Matter  of  Jacobs,  98  N.  T.  98;  s.  c,  50  Am.  Bep. 
636.    The  term  "  liberty/'  as  protected  by  the  Constitution,  is  not 
cramped  into  a  mere  freedom  from  physical  restraint  of  the  person 
of  the  citizen,  as  by  incarceration,  but  is  deemed  to  embrace  the 
right  of  man  to  be  free  in  the  enjoyment  of  the  faculties  with  which 
he  has  been  endowed  by  his  Creator,  subject  only  to  such  restraints 
as  are  necessary  for  the  common  welfare.     In  the  language  of 
Andrews,  J.,  in  BertholfY.  O'Reilly,  74  N.  Y.  515;  s.  c,  30  Am. 
Bep.  323,  supra,  the  right  to  liberty  embraces  the  right  of  man 
''to  exercise  his  faculties  and  to  follow  a  lawful  avocation  for  the 
support  of  life,"  and  as  expressed  by  Earl,  J.,  in  Matter  of  Jacobs, 
supra,  ''  one  may  be  deprived  of  his  liberty,  and  his  constitutional 
right  thereto  violated,  without  the  actual  restraint  of  his  person. 
Liberty  in  its  broad  sense,  as  understood  in  this  country,  means  the 
right  not  only  of  freedom  from  servitude,  imprisonment,  or  restraint, 
but  the  right  of  one  to  use  his  faculties  in  all  lawful  ways,  to  live 
and  work  where  he  will,  to  earn  his  livelihood  in  any  lawful  calling, 
and  to  pursue  any  lawful  trade  or  avocation." 

Who  will  have  the  temerity  to  say  that  these  constitutional  princi- 
ples are  not  violated  by  an  enactment  which  absolutely  prohibits  an 
important  branch  of  industry  for  the  sole  reason  that  it  competes 
with  another,  and  may  reduce  the  price  of  an  article  of  food  for  the 
human  race. 

Measures  of  this  kind  are  dangerous  even  to  their  promoters.  If 
the  argument  of  the  respondent  in  support  of  the  absolute  power  of 
the  legislature  to  prohibit  one  branch  of  industry  for  the  purpose 
of  protecting  another  with  which  it  competes  can  be  sustained,  why 
could  not  the  oleomargarine  manufacturers,  should  they  obtain 
snflicient  power  to  influence  or  control  the  legislative  councils,  pro- 
hibit the  manufacture  or  sale  of  dairy  products  ?    Would  argu- 
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ments  then  be  foand  wanting  to  demonstrate  the  invalidity  under 
the  Constitntion  of  such  an  act  ?  The  principle  is  the  same  in  both 
cases.  The  numbers  engaged  upon  each  side  of  the  controversy 
cannot  influence  the  question  here.  Equal  rights  to  all  are  what 
are  intended  to  bo  secured  by  the  establishment  of  constitutional 
limits  to  legislative  power,  and  impartial  tribunals  to  enforce  them. 

Illustrations  might  be  indefinitely  multiplied  of  the  evils  which 
would  result  from  legislation  which  should  exclude  one  class  of  citi- 
zens from  industries,  lawful  in  other  respects,  in  order  to  protect 
another  class  against  competition.  We  cannot  doubt  that  such 
legislation  is  riolative  of  the  letter,  as  well  as  of  the  spirit  of  the 
constitutional  prorisions  before  referred  to,  nor  that  such  is  the 
character  of  the  enactment  under  which  the  appellant  was  convicted. 

The  judgment  of  the  General  Term  and  of  the  Court  of  Sessions 
should  be  reyersed. 

AU  concur.  Judgment  reversed. 


GlLMAJT  v.  HcArDLS. 

(WN.Y.tfl.) 

Gmirmei  —  to  mpport,  erset  monument^  and  huff  mattes, 

M.,  an  ag<ed  married  woman  pat  money  in  the  hands  of  defendant  with  direc- 
tions to  nse  it  for  the  support  of  herself  and  hasband  daring  their  lives;  and 
after  the  death  of  both  to  use  the  residue  to  pay  their  respective  funeral  ex- 
penses, and  to  erect  a  suitable  monument,  and  the  residue  for  masses,  for  the 
rapose  of  their  souls,  aooording  to  the  ritual  of  the  lioman  Catholic  church, 
both  being  Catholics.  Defendant  accepted  the  money  upon  the  conditions 
atated.  M.  selected  the  kind  of  coffin  and  described  the  monument  she  de- 
aired,  and  specified  the  time  for  the  celebration  of  the  masses.  She  died  first, 
then  her  husband, both  intestate.  Defendant  expended  a  portion  of  the  fund 
for  the  purposes  specified,  leaving  a  balance  to  be  expended  for  masses.  In 
an  action  by  the  administrator  of  the  husband's  estate  to  recover  such  balance. 
Ml,  that  the  trust  for  support  was  valid;  and  as  to  the  surplus  tliere  was  a 
valid  oontraet 

ACTION  to  recover  money.     The  opinion  states  the  oase.    The 
plaintiff  had  judgment  below. 

Richard  L.  Sweeny^  for  appellant. 

Wm.  L.  Snyder,  for  respondent. 
Vol.  HI—  6 
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Rapallo,  J.  This  action  is  brought  by  the  administrator  of 
James  Gilman,  deceased,  to  recover  of  the  defendant  certain  money 
which  had  been  placed  in  his  hands  by  Margaret  Oilman,  the  wife 
of  said  James  Oilman,  a  few  days  before  her  death.  James  Oilman 
survived  his  wife  but  a  short  time.  Both  died  intestate,  and  the 
plaintiff,  a  half  nephew  of  James,  took  out  letters  of  administration 
upon  his  estate.  No  administration  appears  to  have  been  granted 
upon  the  estate  of  Margaret  Oilman. 

The  facts  of  the  case  are  uncontroverted.  Only  one  witness  was 
examined  on  the  trial,  and  that  witness  was  the  defendant. 

From  his  testimony  it  appears  that  Margaret  Oilman,  prior  to  her 
death,  had  money  in  savings  banks.  She  was  about  eighty-five 
years  old,  and  her  husband  was  upward  of  ninety  years  of  age. 
They  had  no  descendants,  and  she  supposed  or  stated  to  the  witness 
that  she  had  no  next  of  kin,  and  that  her  husband  had  no  relatives 
except  a  brother  who  was  in  a  monastery,  or  some  other  religious 
establishment,  in  Ireland.  The  defendant  was  an  intimate  friend 
of  both,  of  thirty  years'  standing.     Both  were  Roman  Catholics. 

Margaret  had  several  conversations  with  the  defendant  in  respect 
to  the  money  which  she  had  in  the  savings  banks.  She  expressed 
the  desire  to  get  her  money  out  of  the  banks  so  that  the  lawyers 
would  not  get  hold  of  it.  About  a  week  before  her  death  she  sent 
for  the  defendant  and  delivered  to  him  her  bank-books,  and  in- 
structed him  to  draw  the  money  out  of  the  banks  and  apply  it  to 
certain  purposes.  He*  drew  the  money  during  her  life-time  on  her 
written  orders.  The  finding  of  the  trial  judge  is,  that  on  or  about 
the  23d  of  August,  1882,  said  Margaret  Oilman  placed  in  the  cus- 
tody of  the  defendant  Henry  McArdle,  about  $2,299,  and  directed 
said  McArdle  to  use  said  money  for  the  support  and  maintenance 
of  herself  and  her  said  hasband  as  long  as  they  lived,  and  after  the 
death  of  the  survivor  of  them,  to  use  the  residue  of  said  money  to 
pay  their  respective  funeral  expenses,  and  pay  for  the  erection  of  a 
suitable  monument  to  their  memory,  and  to  expend  the  amount 
remaining  in  his  hands,  after  such  payments,  for  Roman  Catholic 
masses,  to  be  procured  by  him  to  be  said  for  the  repose  of  the  souls 
of  herself  and  her  said  husband;  that  the  defendant  received  the 
said  sum  of  money  upon  the  terms  and  condition  stated  above,  and 
promised  to  apply  it  to  the  uses  and  purposes  therein  mentioned. 

Margaret  died  on  or  about  September  1,  1882,  and  her  haBbamd 
died  on  or  about  October  13,  1882. 
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The  defendant,  after  receiving  the  fund,  expended  a  portion  of  it 
for  the  purposes  directed,  and  there  is  a  balance  remaining  in  his 
hands,  for  which  he  is  directed,  by  the  judgment  appealed  from,  to 
account  to  the  plaintiff. 

The  plaintiff  claims  in  the  first  place  that  the  transaction  as 
found,  created  a  mere  agency,  reyocable  at  the  pleasure  of  Mrs.  Oil- 
man; that  no  title  to  the  fund  passed  to  the  defendant,  and  conse- 
quently the  agency  was  revoked  by  her  death,  and  the  title  to  the 
fund  vested  absolutely  in  her  husband  as  her  legal  representative. 
This  view  was  sustained  by  the  court  below,  and  was  one  of  the 
grounds  upon  which  its  judgment  was  placed. 

Wc  cannot  concur  hi  the  view  that  a  mere  agency  was  established. 
Passing  for  a  moment  the  questions  which  arise  upon  the  under- 
taking of  the  defendant  as  to  the  application  of  the  surplus  which 
might  remain  after  paying  for  the  support  of  Mrs.  Oilman  and  her 
husband  during  their  lives,  we  think  that  a  valid  trust  was  created 
to  provide  for  such  support,  which  trust  placed  the  fund  beyond 
the  control  of  Mrs.  Oilman  and  vested  the  title  to  it  in  the  defend- 
ant as  trustee.  A  trust  of  personalty  is  not  within  the  statute  of  uses 
and  trusts,  and  may  be  created  for  any  purpose  not  forbidden  by 
law.  Such  a  trust  may  be  created  without  writing,  and  the  delivery 
of  the  property  is  sufficient  to  pass  the  title.  Perry  Trusts,  586; 
Day  V.  Roih,  18  N.  Y.  448.  The  trust  may  be  for  the  support  of 
the  person  who  creates  it,  and  is  valid  except  as  to  creditors.  The 
statute  of  fraads  (2  R.  S.  135,  §  1)  provides  that  ''all  transfers  or 
assignments,  verbal  or  wntten,  of  goods,  chattels  or  things  in 
action,  made  in  trust  for  the  use  of  the  person  making  the  same, 
shall  be  void  as  against  the  creditors,  existing  or  subsequent,  of 
such  person,^'  clearly  implying  that  they  are  valid  as  between  the 
parties.  In  this  case  the  trust  was  not  merely  for  the  support  of 
Mrs.  Oilman,  but  for  that  of  her  husband  during  his  life,  and  was 
<»De  which  he  could  have  enforced.  In  Sione  v.  Hacketty  12  Oray, 
227,  it  was  held  that  the  delivery,  without  consideration,  of  certifi- 
cates of  shares  in  a  corporation  with  blank  powers  to  transfer  in- 
dorsed, in  trust  to  pay  the  income  to  the  settler  during  his  life,  and 
at  his  death  to  transfer  the  shares  to  certain  charitable  objects,  was 
valid  and  vested  the  title  to  the  shares  in  the  trustee,  even  as 
against  the  widow  of  the  settler  and  this  notwithstanding  that 
ii  power  was  reserved  to  the  settler  to  modify  the  uses  or  revoke  the 
trust    It  was  there  held  that  the  delivery  of  the  certificates  with 
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asBigiiineiits  of  some  of  them,  and  powen  of  attorney  to  tnmflfer 
others,  vas  equivalent  to  a  completed  transfer,  and  passed  the  title 
to  the  trustee,  and  that  the  resenration  of  a  power  to  revoke  the 
trust  was  immaterial,  a  power  of  revocation  being  perfectly  con- 
sistent with  a  valid  trust.  In  the  present  case  the  delivery  of  the 
money  was  complete,  and  there  was  not  even  the  power  of  revoca- 
tion reserved.  In  Davis  v.  Nsy^  125  Mass.  590;  s.  c,  28  Am.  Sep. 
272,  a  depositor  in  a  savings  bank  delivered  her  bank-book,  accom- 
panied by  an  assignment  of  her  deposit,  to  B.  upon  an  oral  agree- 
ment that  B.  should  draw  for  her  what  money  she  wanted  during 
her  life-time  and  pay  the  balance,  if  any,  left  at  her  death,  to  her 
son,  and  this  was  held  to  be  a  valid  trust. 

In  this  case,  at  the  time  of  the  death  of  Mrs.  Oilman,  the  title 
to  the  fund,  or  so  much  of  it  as  had  not  then  been  applied,  was  in 
the  defendant,  as  trustee,  upon  a  valid  trust  for  the  support  of  her 
husband  so  long  as  he  should  live.  If  he  had  lived  long  enough 
this  trust  might  have  consumed  the  whole  of  the  fund,  which  was 
not  large,  and  nothing  passed  to  the  husband  or  representatives  of 
Mrs.  Oilman,  unless  it  be  the  contingent  right  to  the  surplus,  if 
any  should  happen  to  remain  after  the  death  of  Mr.  Oilman,  and 
if  it  should  be  held  that  no  valid  disposition  had  been  made  by 
Mrs.  Oilman  of  this  surplus.  So  long  as  he  lived  he  had  no  legal 
title  to  any  part  of  the  fund. 

The  defendant,  in  pursnailce  of  his  promise  and  undertaking, 
did  apply  a  portion  of  the  fund  remaining  to  the  funeral  expenses 
and  monument,  as  directed  by  Mrs.  Oilman,  and  no  question  is 
made  in  this  case  as  to  these  expenditures,  but  the  plaintiff  seeks 
to  recover  the  balance,  which  according  to  the  directions  of  Mrs* 
Oilman,  which  defendant  agreed  to  carry  out,  was  to  be  devoted  to 
procuring  masses. 

The  court  below  held,  as  to  this  surplus,  that  the  defendant  held 
it  as  a  mere  agent  whose  authority  was  revocable,  and  also,  that  no 
valid  trust  had  been  created;  that  there  was  nothing  illegal  or  con- 
tnvry  to  public  policy  in  the  purpose  to  which  the  defendant  had 
undertaken  to  devote  it,  but  that  as  a  trust  it  was  void  for  want 
of  a  beneficiary  who  could  enforce  it,  both  of  the  persons  for 
whose  benefit  the  masses  wei'e  to  be  solemnized  being  dead. 

The  conclusion  of  the  learned  court  that  a  valid  trust  was  not 
established  in  respect  to  the  surplus  admits  of  much  disoaadon, 
and  we  do  not  propose  now  to  decide  that  question.     It  is  said,  by 
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the  leanied  annotator  of  the  11th  edition  of  Kent^s  Commen- 
tanee  (toL  4,  p.  305,  note  2),  that  the  esaential  requisitoB  of  a  valid 
trast  are,  first,  a  eofficient  expression  of  an  intention  to  create  a 
trust,  and  second,  a  beneficiary  who  is  ascertained,  or  capable  of 
being  ascertained;  and  that  outside  of  the  domain  of  charitable 
Uses,  no  definiteness  of  purpose  will  sustain  a  trust  if  there  be  no 
iiscertained  beueficiarj  who  has  a  right  to  enforce  it.  And  in  the 
c*a8e  of  Beekman  v.  Bonsor,  the  same  learned  jurist,  in  delivering 
the  opinion  of  this  court,  says:  ^  A  gift  to  charity  is  maintainable 
in  this  State  if  made  .to  a  competent  tnistee,  and  if  so  defined  that 
it  can  be  ezecnted  as  made  by  the  donor,  by  a  judicial  decree, 
although  it  may  be  void  according  to  general  rules  of  law  for  want 
of  an  ascertained  beneficiary/'  Beekman  v.  Boneor,  23  "N.  Y.  298, 
CoMSTOCK,  J.,  at  p.  310. 

Whether  the  doctrine  above  enunciated  has  in  this  State  under- 
gone any  change,  or  whether  the  disposition  made  by  Mrs.  Oilman 
can,  in  respect  to  the  surplus  in  controversy,  be  construed  as  a 
charitable,  pious  or  religious  use,  and  sustained  on  that  ground, 
are  questions  upon  which  we  reserve  our  opinion. 

The  learned  judge  who  rendered  the  judgment  in  the  present 
case  expressed  the  opinion  that  the  disposition  in  question  would 
ha?e  created  a  valid  trust  if  contained  in  a  will,  though  not  valid 
under  the  circomBtances  of  this  case  as  a  disposition  inter  vivoa^ 
bat  it  seems  to  us  that  any  trust  of  property  which  would  be  valid 
if  created  by  will,  can  be  created  by  the  owner  of  the  property  in 
his  Ufe-time,  provided  it  is  then  to  go  into  operation,  although  it  is 
to  be  executed  after  his  deatli,  and  that  in  the  case  of  money  or 
personal  property,  it  may  be  created  by  oral  agreement  accompanied 
by  a  transfer  or  delivery  of  the  property,  and  that  such  delivery 
viil  pass  the  title  to  the  property,  and  that  as  a  trust  its  validity  is 
to  be  tested  by  the  same  rules  whether  it  be  created  by  will  or  by 
contract  inter  vivos. 

In  Matter  of  SchouUr,  134  Mass.  426,  a  case  very  similar  to  this 
vas  decided.  The  deceased  by  an  informal  testamentary  writing 
anthorised  the  Bev.  T.  L.  after  her  death  to  withdraw  from  a  sav- 
ings bank  the  contents  of  her  bank-book  and  to  dispose  of  them, 
part  for  her  funeral  expenses  and  the  residue  for  ''  charitable  pur- 
poses, masses,''  etc  The  court  held  that  the  terms  of  the  bequest 
cleariy  manifested  the  intention  to  create  a  trust  in  the  Bev.  T.  L., 
snd  that  it  was  valid;  that  masses  were  religions  ceremonials  of  the 
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church  of  which  she  was  a  member,  and  came  within  the  religious 
or  pious  uses  which  are  upheld  as  public  charities,  citing  the  case 
of  Jackson  v.  Phillips^  14  Allen,  539,  553.  Bev.  T.  L.  haying  died, 
the  Supreme  Court  appointed  Archbishop  Williams  trustee  in  his 
place,  and  ordered  the  administrator  de  bonis  non  of  the  deceased 
to  pay  the  money  to  him,  to  be  applied  according  to  the  directions 
of  the  will. 

By  reference  to  the  case  cited  it  will  be  seen  that  in  the  State  of 
Massachusetts  the  English  doctrines  on  the  subject  of  charitable 
uses  and  the  cy  pres  doctrine  still  prevailed,  and  on  that  ground 
the  court  upheld  a  trust  which  by  reason  of  its  indefiniteness,  if  for 
no  other  reason,  could  not  be  sustained  in  this  State. 

But  in  the  case  before  us,  even  if  it  could  be  conceded  that  the 
agreement  under  which  the  defendant  received  the  money  could 
not  be  sustained  strictly  as  a  trust,  on  the  ground  of  the  want  of  a 
beneficiary  to  enforce  it,  it  would  not  follow  that  it  was  of  no  efFect 
whatever.  As  a  trust  the  same  objection,  if  valid,  existed  to  the 
undertaking  to  apply  the  fund  to  defraying  the  funeral  expenses  of 
the  deceased  and  her  husband,  and  to  the  erection  of  a  monument 
to  their  memory,  but  it  would  be  a  great  abridgment  of  the  rights 
of  property  to  deny  to  any  person  the  power,  in  his  life-time,  to 
enter  into  a  contract  to  be  performed  after  his  death  by  another 
person,  to  do  or  procure  to  be  done  any  act  not  objectionable  as 
against  any  rule  of  Liw,  morals  or  public  policy,  and  to  pay  the  con- 
sideration for  the  performance  of  such  contract.  It  appears  in  this 
case  that  the  defendant  was  an  undertaker;  that  the  deceased  selected 
the  kind  of  coffin  she  desired,  and  described  the  monument  she 
wished  erected,  and  specified  the  times  at  which  the  masses  were  to 
be  solemnized,  and  the  finding  of  the  court  is  that  the  defendant 
received  the  money  on  the  terms  stated  by  the  deceased,  and  promised 
to  apply  it  to  the  uses  and  purposes  therein  mentioned.  There  was 
no  indefiniteness  about  this  contract  and  it  was  easy  of  perform- 
ance. There  certainly  can  be  no  legal  objection  to  a  person  con- 
tracting in  his  life-time  for  his  funeral,  his  coffin  and  his  monu- 
ment, and  even  for  the  solemnization  of  masses  and  paying  for  them 
in  advance,  and  if  so,  what  reason  can  there  be  for  denying  him  the 
power  of  paying  a  sum  of  money  to  a  third  person  on  his  agreement 
to  procure  those  things.  Suppose  a  person  should,  desire  in  his  life- 
time to  provide  for  the  writing  of  his  biography,  the  publication  oi 
his  literary  works,  the  painting  of  his  portrait,  or  the  erection  of  a 
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statue  to  his  memory  after  his  death.  He  certainly  can  make  a 
?alid  contract  with  any  person  to  do  either  of  those  things,  and 
pay  for  them,  and  although  they  may  be  personal  to  himself  and 
for  the  gratification  of  his  own  feelings  and  perhaps  his  vanity,  and 
be  cannot,  in  strictness,  create  a  trust  for  the  purpose  because  there 
will  be  no  beneficiary,  as  he  will  not  live  to  enforce  it,  why  should 
be  not  be  at  liberty  in  his  life-time  to  contract  with  some  person  of 
his  confidence  to  procure  them  to  be  done,  and  as  a  consideration 
for  such  agreement,  to  pay  him  the  sum  necessary  to  defray  the 
eipense.  Such  a  contract  could  be  enforced  by  the  legal  represen- 
tatives of  the  promisee,  and  in  case  of  a  refusal  to  perform  they 
oonld  recover  the  consideration  paid.  It  certainly  must  be  in  the 
power  of  a  person  to  provide,  either  by  will  or  contract,  for  matters 
of  this  description,  and  I  can  see  no  legal  reason  why  he  should  be 
confined  to  a  testamentary  direction.  It  is  only  in  respect  to  dis- 
positions of  property  which  are  not  to  have  any  effect  except  upon 
the  death  of  the  owner  and  are  revocable,  that  he  is  confined  to  a 
will.  If  they  operate  in  presently  they  are  valid  as  contracts  even 
though  they  are  not  to  be  carried  into  execution  until  after  the 
death  of  the  party  making  them,  or  may  be  contingent  upon  the 
Bortivorship  of  another.  Matter  of  Diez,  60  N.  Y.  93.  Even  an 
agreement  iTiter  vivos  that  one  shall  by  will  bequeath  to  another  a 
Bom  of  money  is  valid,  though  the  promised  bequest  cannot  take 
effect  until  after  the  death  of  the  promisor. 

Where  money  is  paid  by  A.  to  B.  on  the  promise  of  B.  to  invest 
or  employ  it  in  a  specified,  definite  and  lawful  manner,  a  valid  con- 
tract is  made,  and  I  can  see  no  reason  why  the  contract  may  not 
be  to  employ  the  money,  in  the  specified  manner,  after  the  death 
of  A.  If  there  is  an  ascertained  beneficiary  interested  in  the  per- 
formance of  the  agreement  he  can,  after  the  death  of  A.,  enforce 
it  as  a  trust.  If  there  is  no  such  beneficiary  the  right  to  enforce 
it  as  a  contract,  or  in  case  of  refusal  to  perform,  to  recover  the 
consideration  paid,  passes  to  the  legal  representatives  of  A.  Of 
course  all  this  is  subject  to  the  reservation  that  there  is  nothing  in 
the  contract  which  violates  any  law,  even  the  statutes  against  per- 
petuities. 

Id  this  case  the  agreement  was  to  expend  the  surplus,  if  any 
should  remain  after  providing  for  the  support  of  Mrs.  Gilman  and 
hei  husband  and  their  funeral  expenses  and  monument,  in  procur- 
ing certain  masses  to  bo  solemnized  according  to  the  ritual  of  the 
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Boman  Oatholic  church,  of  which  they  were  members,  a  doty 
quite  definite  and  easy  of  performance  on  payment  of  t)ie  custom- 
ary charges.  We  concur  with  the  court  below  in  holding  that  there 
was  nothing  illegal  in  the  purpose,  nor  can  any  person  rightly  codd- 
plaln  that  it  involved  any  injustice.  The  money  was  her  own. 
She  disregarded  no  ties  of  kindred,  for  she  had  none,  and  she  un- 
dertook to  devote  her  little  accumulations  to  the  benefit  of  herself 
aud  her  aged  husband  so  long  as  they  might  live,  and  to  securing 
them  a  becoming  burial,  to  be  followed  by  those  religious  cere- 
monies which  according  to  their  belief  were  important;  but  we 
cannot  concur  in  holding  that  a  mere  agency  was  intended  to  be 
created.  Such  a  theory  is  conclusively  refuted  by  the  nature  of 
the  contract  itself.  The  title  to  the  money  delivered  by  Mrs.  Gil- 
man  to  the  defendant  vested  in  him  as  trustee  under  the  first  trust, 
for  the  support  of  herself  and  her  husband  during  their  lives,  which 
was  irrevocable.  The  undertaking  as  to  the  contingent  surplus 
was  not  to  be  performed  as  agent  for  either  of  them,  for  it  could 
not  be  performed  until  after  their  death,  when  there  would  be  no 
principal.  The  intention,  manifestly,  was  that  the  title  to  the 
money  should  pass  to  the  defendant  in  consideration  of  his  promise 
that  he  would  expend  an  equivalent  sum  in  the  designated  masses, 
and  this  was  the  substance  of  the  contract. 

We  are  of  opinion  that  this  contract  was  valid,  and  that  the  rep- 
resentatives of  Mrs.  Oilman  had  no  right  of  action  except  in  case 
of  a  breach  of  the  contract  by  the  defendant  Whether  the  repre- 
sentatives of  Mr.  Oilman  had  any  right  of  action  in  any  event  is 
a  question  not  determined  in  this  case.  No  breach  or  intended 
breach  being  charged,  we  think  the  plaintiff  established  no  cause 
of  action,  and  his  complaint  should  have  been  dismissed. 

As  the  case  comes  before  us  on  a  conceded  state  of  facts,  and  only 
a  question  of  law  is  presented,  the  judgment  appealed  from  should 
be  reversed  and  the  complaint  dismissed,  with  costs. 

Judgment  accordingly. 

All  concur,  except  Akdrbws  and  Finch,  JJ.,  dissenting;  Eabl,  J. , 
concurring  on  the  ground  that  there  was  a  valid  trust. 
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People  v.  Keeleb. 

(99  N.  T.  463.) 
(^muiitHti^Thal  law — riffhU  of  vdtnen  before  legisleUive  committee  —  coiUempt. 

Tile  aenate  of  Kew  York  diieeted  its  oommittee  to  investigate  certain  charges 
of  fnuid  and  irregularity  made  against  the  commissioner  of  public  works  of 
the  city  of  New  York.  The  relator,  summoned  as  a  witness  before  that 
committee,  was  at  first  allowed  counsel.  Having  declined  to  answer  certain 
questions  on  the  advice  of  his  coansel,  the  committee  revoked  the  privilege 
of  counsel.  The  counsel  thereupon  instructed  him  to  withdraw  and  answer 
no  farther  questions.  He  withdrew  without  the  permission  of  the  committee 
after  being  notified  that  his  examination  was  not  coneluded.  HM^  a  con 
tempt,  for  which  the  senate  might  punish  him. 

H.VBEAS  CORPUS.      The  opinion  states  the  case.     The  dis 
cliarge  was  refused  by  the  Oyer  and  Terminer,  and  that 
order  was  reversed  at  General  Term. 

Nathaniel  G,  Monk  and  Fred.   W.  Whitridgey  for  appellant. 
77/0*.  C.  E.  Ecclesinc  and  HamiUon  Harris,  for  respondent. 

Kapallo,  J.  The  return  to  the  writ  of  habeas  corpus  in  this 
caee  showed  that  the  relator  was  held  by  the  sheriff  in  his  custody 
br  Tirtue  of  8  commitment  issued  by  the  president  and  clerk  of  the 
senate  of  this  State  on  the  28th  of  February,  1884,  a  copy  of  which 
commitment  was  annexed  to  the  return. 

This  commitment  recited  in  part  the  proceedings  leading  to  its 
issuance,  and  the  relator  put  in  a  traverse  to  the  i*etum  setting 
forth  such  proceeding  in  full  and  in  detail.  The  case  was  heard 
before  the  Court  of  Oyer  and  Terminer  of  Albany  county  upon  the 
petition  for  the  writ  of  habeas  corpus^  the  writ,  the  return  thereto, 
aad  the  traverse  of  such  return,  and  it  was  thereupon  ordered  that 
the  proceedings  be  dismissed  and  the  relator  remanded  to  the  cus- 
tody of  the  sheriff.  On  appeal  to  the  General  Term  this  order  was 
npvened  and  the  relator  was  discharged  from  imprisonment. 

Fron  the  return  and  traverse  and  the  recitals  contained  in  the 
ratolatkms  therein  set  out,  it  appears  in  substance  that  charges  of 
ffWoA  and  irregularity  having  been  made  by  the  public  press  and 
Vol.  LII  —  7 
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others  against  the  commissioner  of  pablic  works  in  the  city  of  New 
York,  the  senate  on  the  14th  of  January,  1884,  adopted  a  resolution 
directing  and  empowering  its  standing  committee  on  the  affairs  of 
cities  to  investigate  the  department  of  public  works  in  said  city, 
with  power  to  send  for  persons  and  papers,  and  to  report  the  result 
of  such  investigation  and  its  recommendations  concerning  the  same 
to  the  senate;  that  the  relator  being  summoned  to  appear  and  tes- 
tify before  such  committee,  attended,  and  after  having  been  exam- 
ined at  considerable  length,  declined  to  answer  certain  questions 
propounded  to  him  by  the  committee,  and  refused  to  be  further 
examined,  and  retired  from  the  presence  of  the  committee  without 
their  permission. 

These  fticts  having  been  reported  by  the  committee  to  the  senate, 
that  body  on  the  25th  of  February,  1884,  directed  its  president  to 
issue  h  is  warrant  to  the  sergeant-at-arms,  commanding  him  to  arrest 
the  relator  and  bring  him  before  the  bar  of  the  senate  to  answer 
why  he  should  not  be  punished  as  guilty  of  a  contempt  of  its  dignity 
and  authority.  A  warrant  having  been  accordingly  issued,  the 
relator  was,  on  the  27th  of  February,  1884,  brought  before  the  bar 
of  the  senate  and  there  arraigned,  by  its  order,  for  a  breach  of  its 
privileges  in  disobeying  a  subpoena  issued  by  its  committee  on  cities 
to  appear  before  said  committee  and  give  testimony  upon  an  inves- 
tigation then  pending  before  it,  and  in  refusing  to  answer  proper 
questions  put  by  said  committee,  and  in  refusing  to  be  further  exam- 
ined before  said  committee,  and  he  was  thereupon  called  upon  for 
his  answer  to  the  charge.  He  requested  to  answer  by  counsel, 
which  request  was  granted,  and  after  counsel  had  been  heard  in  his 
behalf,  a  resolution  was  adopted  requiring  the  committee  on  cities 
to  report  all  the  testimony  and  proceedings  had  by  the  committee 
in  relation  to  the  relator,  on  the  following  day. 

On  the  28th  of  February  the  report  was  presented  and  was  after- 
ward, by  resolution,  made  a  part  of  the  record  in  the  further  con- 
sideration of  the  case.  From  this  report  it  appears  that  the  relator 
was  allowed  to  be  attended  and  advised  by  counsel,  during  his  ex- 
amination before  the  committee;  that  on  various  questions  being 
propounded  to  him  he  was  instructed  by  his  counsel  not  to  answer 
and  being  required  by  the  committee  to  answer  them,  he  declined 
to  do  so  on  the  ground  of  the  advice  of  his  counsel.  Afternumer- 
ons  refusals  to  answer  of  this  description  the  committee,  on  motion 
directed  that  its  chairman  no  longer  recognize  the  right  of  the  wit- 
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ness  to  have  any  conusel  present.  Thereupon  the  counsel  in- 
structed the  witness  to  withdraw  from  the  committee  and  leave 
with  him.  The  chairman  stated  to  the  witness  that  if  he  did,  it 
would  be  at  his  peril,  and  he  replied  that  he  took  the  peril  of  it.  He 
was  informed  that  his  examination  was  not  concluded,  and  was  ad- 
yised  by  the  chairman  not  to  leaye,  and  the  witness  replied  that  he 
vronld  take  the  consequences. 

This  report  of  the  committee  having  been  presented  to  the  sen- 
ate, on  the  hearing  before  it  on  the  28th  of  February,  the  relator, 
on  that  day,  presented  to  the  senate  his  affidavit,  in  which  he  al- 
leged that  he  was  advised  and  belieyed  that  ho  was  entitled,  in  any 
examination  held  by  said  committee,  to  the  benefit  of  the  advice 
and  assistance  of  counsel,  as  a  mutter  of  right  and  not  of  courtesy, 
and  that  he  was  advised  and  believed  that  the  questions  he  refused 
to  answer,  under  the  advice  of  counsel,  were  improper  and  imma- 
terial in  that  they  sought  to  elicit  facts  touching  his  private  business, 
apart  from  his  connection  with  the  department  of  public  works, 
into  which  said  committee  had  no  authority  or  warrant  of  law  to 
inquire,  and  that  he  was  prepared  then  to  attend  before  the  com- 
mittee accompanied  by  his  counsel,  and  subject  to  his  advice,  to 
answer  all  2)roper  and  material  questions  which  the  committee  were 
authorized  by  law  to  ask. 

The  relator  being  again  brought  before  the  bar  of  the  senate  and 
asked  by  the  president  whether  he  was  willing  to  appear  before  the 
OQmmittee  and  answer  the  questions  which  he  had  refused  to 
answer,  he  replied  that  he  would  do  so  by  the  advice  of  counsel.  The 
senate  thereupon,  on  the  28th  of  February,  1884,  adopted  a  reso- 
lution as  follows:  *'  fiesolved,  that  William  McDonald  is  declared 
to  be  in  contempt  of  the  senate  for  refusing  to  answer,  as  a  witness, 
pertinent  questions  propounded  by  the  standing  committee  on  cities 
in  the  investigation  of  the  department  of  public  works  of  the  city 
of  New  York,  and  for  quitting  the  presence  of  the  committee  pend- 
ing his  examination  as  a  witness.''  Being  again  brought  to  the  bar 
and  asked  the  same  question  as  before,  he  answered,  in  writing, 
that  he  was  willing  to  appear  before  the  committee  and  answer  all 
proper  and  material  questions  if  allowed  tlie  advice  and  assistance 
of  counsel.  Thereupon  the  senate  adopted  the  following  resolution: 
"  Besolved,  that  William  McDonald  having  been  declared  to  be 
guilty  of  a  contempt  of  the  senate,  and  being  convicted  thereof  for 
refusing  to  answer,  as  a  witness,  pertinent  questions  propounded 
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by  the  standing  committee  on  the  affairs  of  cities  of  the  senate  in 
the  investigation  of  the  department  of  pablic  works  in  the  city  of 
New  York,  and  being  summoned  as  a  witness  and  appearing  before 
the  committee,  for  refusing  to  submit  to  an  examination,  as  a  wit- 
ness, before  such  committee,  on  the  subject  of  said  investigation, 
and  quitting  the  presence  of  said  committee,  be  and  he  hereby  is  re- 
manded into  the  custody  of  the  sergeant-at-arms,  and  is  hereby 
s^iteneed  to  be,  by  said  sergeant,  imprisoned  in  the  county  jail  of 
Albany  county,  there  to  remain  until  he  shall  consent  to  appear  be 
fore  the  standing  committee  on  the  affairs  of  cities,  as  a  witness, 
and  answer  the  questions  put  to  him  by  the  said  committee  iii  the 
matter  of  said  investigation,  said  imprisonment  however  not  to  ex- 
tend beyond  the  final  adjournment  of  the  present  legislature;  and 
the  keeper  of  the  said  common  jail  of  the  county  of  Albany  is 
hereby  commanded  to  receive  said  William  McDonald  and  him 
safely  keep  and  imprison  in  said  jail  until  the  adjournment  of  the 
present  legislature,  unless  sooner  discharged  by  order  of  the  senate." 

In  pursuance  of  this  resolution  the  commitment  in  question  was 
issued  by  the  president  and  clerk  of  the  senate  and  directed  to  the 
sergeant-at-arms  and  the  sheriff  of  the  county  of  Albany,  and  the 
relator  was  accordingly  imprisoned  in  the  county  jail.  The  broad 
ground  is  now  taken  on  the  part  of  the  relator  tliat  the  senate  had 
no  jurisdiction  or  power  to  adjudge  him  guiltv  of  the  contempt  with 
which  he  was  charged  or  to  imprison  him  therefor. 

It  is  needless  to  enter  upon  the  discussion  of  the  proposition 
urged  on  the  part  of  the  appellant  and  disputed  by  the  respondent, 
that  the  power  to  commit  or  puuish  for  contempt  which  has  been 
exercised  by  Parliament  in  England,  is  vested  in  the  senate  and 
assembly  of  this  State,  either  by  virtue  of  our  adoption  of  the  com- 
mon law  of  England,  or  by  reason  of  such  a  power  being  inherent 
in  legislative  bodies;  for  since  the  year  1830  the  whole  subject  has 
been  regulated  in  this  State  by  statutory  provisions,  which  if  con- 
stitutional, must  control. 

Title  2,  chapter  7,  part  1  of  the  Revised  Statutes,  entitled  **  of 
the  powers,  duties  and  privileges  of  the  two  houses  and  their  mem- 
bers and  officers,"  provides  as  follows  (§  13):  "  Each  house  has  the 
power  to  punish  as  a  contempt  and  by  imprisonment  a  breach  of  its 
privileges,  or  of  the  privileges  of  its  members,  but  such  power  shall 
not  hereafter  be  exorcised  except  against  persons  guilty  of  one  or 
more  of  the  foUowiug  offenses: 
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1.  The  offeDae  of  arresting  a  member  or  officer  of  the  hooae  in 
Tioiation  of  his  priyilege  from  arrest  as  hereinbefore  declared. 

2.  That  of  disorderly  condact  in  the  immediate  view  and  preseuce 
of  the  house,  and  directly  tending  to  interrupt  its  proceedings. 

3.  That  of  pnblishiug  any  false  and  malicious  report  of  the  pro- 
ceedings of  the  house,  or  of  the  condact  ola  member  in  his  legisla- 
tive capacity. 

4.  That  of  refusing  to  attend  or  be  examined  as  a  witness  either 
before  the  house  or  by  a  committee  to  take  testimony  in  legislative 
proceedings. 

5.  That  of  giving  or  offering  a  bribe  to  a  member,  or  of  attempt- 
ing by  menace  or  any  other  corrupt  weans  or  device,  directly  or  in- 
directly, to  control  or  inflaence  a  member  in  giving  Jiis  vote,  or  to 
prevent  him  from  giving  the  same.'' 

The  five  enumerated  offenses  are  the  oulv  ones  wliicli  either  house 
is  authorized  to  punish  as  contempts,  and  they  take  the  place  of  the 
numerous  offenses  and  acts  which  were  treated  bv  Parliament  as 
contempts,  and  in  place  of  the  varied  and  severe  punishments  in- 
flicted by  Parliament  for  such  contem])ts,  the  statute  above  cited 
provides  (§  14)  that,  '*  in  all  cases  in  which  either  house  shall  pun- 
ish any  of  its  members  or  officers,  or  any  other  person  by  imprison- 
ment, such  imprisonment  shall  not  extend  beyoad  the  same  session 
of  the  legislature." 

[Omitting  a  minor  consideration.] 

At  the  time  of  their  enactment,  as  appears  by  the  note  of  the  re- 
visers, it  was  assumed  that  although  the  State  Constitution  of  1821 
was  silent  upon  the  subject  of  the  privileges  of  the  legislature  or  of 
cither  house,  yet  that  it  was  not  intended  to  deprive  the  two  houses 
of  the  fiower  which  the  revisers  characterized  as  indispensable,  of 
punishing  con  tern  J  t -5,  whicli  it  had  then  been  determined  by  the 
Supreme  Court  of  the  United  States,  in  the  Ciise  of  Anderson  v. 
Dunn,  G  Wheat.  ."204.  was  possessed  by  the  houses  of  Congress  by 
necessary  inplication,  the  Constitution  of  the  United  States  being 
eqnally  silent  upon  the  subject,  and  it  was  deemed  proper  to  provide 
a  legislative  definition  of  those  privileges  of  the  houses  and  their 
members,  the  breach  of  which  should  be  regarded  as  a  contempt. 
With  this  .view  the  new  provisions  were  frame<l.  See  note  to  tit.  :i, 
chap.  7,  part  1,  R.  S. 

The  case  of  Anderxon  v.  Dunn,  mpra,  was  an  action  for  assault 
and  fake  imprisonment  against  the  8or^eant-at  arms  of  the  liouso 
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of  repreaentatiTes.  The  defendant  pleaded  in  jostification  a  reso- 
lution of  the  house  which  recited  that  the  plaintiff  had  been  guilty 
of  a  breach  of  the  privileges  of  the  house  and  of  a  high  contempt  of 
the  dignity  and  authority  of  the  same,  and  that  under  a  warrant  is- 
sued by  the  speaker  by  authority  of  the  house,  the  plaintiff  had 
been  brought  to  its  bar  ^nd  heard  in  his  defense,  and  adjudged  to 
be  guilty,  and  ordered  to  be  imprisoned.  The  plea  was  held  good 
on  demurrer,  though  neither  the  nature  of  the  contempt  nor  the 
evidence  of  it  appeared.  A  general  power  to  punish  for  contempt 
was  held  to  be  vested  in  the  house  as  necessarily  incident  to  the  ex- 
ercise of  its  functions,  and  its  adjudication  was  held  sufficient  to 
establish  the  fact  of  the  contempt. 

In  the  later  ciise  of  Kilbourn  v.  Thompson,  103  TJ.  S.  168,  which 
was  a  similar  action,  the  plaintiff  had,  on  proceedings  similar  to 
those  taken  in  the  present  case,  been  convicted  of  a  contempt  and 
sentenced  by  the  house  of  representatives  to  imprisonment.  It  ap- 
peared on  the  face  of  tlie  proceedings  that  the  contempt  consisted 
of  his  refusal  to  answer  a  question  propounded  by  a  committee  of 
the  house  appointed  by  a  resoliitiou.  which  wiia  set  forth.  This 
resolution  directed  the  committee  to  investigate  certain  business 
transactions  in  which  the  United  States  government  was  interested 
simply  as  a  creditor  of  one  of  the  parties,  and  the  Supreme  Court 
held  that  the  preamble  and  resolution  under  which  the  com- 
mittee was  appointed  showed  upon  their  face  that  the  investigation 
ordered  did  not  have  for  its  object  any  legislative  action  or  the 
impeachment  of  any  officer  of  the  government,  but  the  collec- 
tion of  a  debt  owing  to  the  government,  a  power  which  Congress 
could  not  exercise,  but  which  was  vested  only  in  courts  of  justice; 
that  in  ordering  such  an  investigation  the  house  of  representatives 
exceeded  the  limits  of  its  powers  and  consequently  the  committee  had 
no  authority  to  require  the  plaintiff  to  testify  before  it.  On  this 
sole  ground  tlie  decision  of  the  court  was  placed,  but  in  arriving 
at  this  conclusion  several  important  points,  which  have  a  bearing 
upon  the  question  now  before  us,  were  discussed  in  the  highly 
instructive  opinion  of  Milli£B,  J. 

The  case  of  Anderson  v.  Du7in,  in  so  far  as  it  held  the  resolution 
of  the  house  finding  the  plaintiff  guilty  conclusive  was  distinctly 
overruled. 

This  decision  necessarily  involved  the  point  stated  in  other  parts 
of  the  opinion,  that  a  legislative  body  is  not  to  be  assimilated  to  a 
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conrt  of  general  jarisdiotion;  that  Congress  has  no  general  power 
of  adjadicating  upon  contempts.  The  reasoning  and  authorities 
upon  which  this  decision  is  based  convince  us  that  it  is  incontestible. 
Stockdak  y  Hansard^  9  Ad.  ft  £1.  1;  Keely  y.  Carson,  4  Moore 
P.  C.  63  (opinion  of  Colbbidob,  J.);  Burnham  v.  Morrissey,  14 
(irav,  226. 

The  case  of  JndersanY.  Dunn  was  also  distinguished  in  Kilbourn 
V.  Thompson  on  the  ground  that  as  the  plea  in  the  first-mentioned 
case  did  not  disclose  the  ground  on  which  the  plaintiff  had  been 
held  guilty  of  contempt,  it  was  no  precedent  for  a  case  where  the 
plea  established  by  its  recital  of  the  facts  that  the  house  had  exceeded 
its  authority.  It  was  also  held  following  a  coarse  of  reasoning 
which  need  not  be  repeated  here,  that  the  right  of  the  house  of 
representatiyes  to  punish  a  citizen  for  a  contempt  of  its  authority 
derired  no  support  from  the  precedents  and  practice  of  the  two 
houses  of  the  English  Parliament  nor  from  the  adjudged  cases  in 
which  the  English  courts  have  upheld  those  practices.  That  the 
powers  of  Congress  were  derived  solely  from  the  Federal  Constitu- 
tion, and  that  such  as  were  not  conferred  by  that  instrument,  either 
expressly  or  by  fair  implication,  were  reserved  to  the  States  respec- 
tively or  to  the  people,  and  that  while  the  house  had  power  to  punish 
contempts  by  fine  and  imprisonment  in  certain  cases  it  had  no  general 
jurisdiction  on  the  subject,  but  was  confined  to  those  cases  where 
the  power  was  expressly  conferred  by  the  Constitution  or  was  neces- 
sary to  enable  the  house  to  exercise  its  lawful  functions.  Express 
power  is  given  by  the  Constitution  to  each  house  to  punish  its  mem- 
bers for  disorderly  behavior  and  to  compel  the  attendance  of  absent 
members  under  such  penalties  as  the  house  may  prescribe,  uud  the 
opiuioD  concedes  that  among  the  incidental  and  implied  powers 
of  Congress  may  be  that  of  compelling  attendance  of  witnesses 
aad  punishing  contumacious  witnesses  in  the  same  manner  as  could 
be  done  by  a  court  of  justice  in  dealing  with  cases  which  Congress 
is  empowered  to  decide,  such  as  the  election  and  qualification  of 
its  members,  the  trial  of  a  contested  election  and  proceedings  in 
the  house  to  impeach  officers  of  the  government.  Whether  their 
power  over  recusant  witnesses  extends  beyond  those  cases,  the  court 
in  reviewmg  the  case  of  Andernon  v.  Du7in,  expressly  declines  to 
decide,  but  the  court  does  emphatically  declare  that  whether 
the  power  of  punishment  in  either  house  by  fine  or  imprisonment 
goes  beyond  the  specified  cases  or  not,  no  person  can  be  punished  foi 
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contumacy  as  a  witness  before  either  house,  unless  his  testimony  is 
required  in  a  matter  into  which  the  house  has  jurisdiotion  to  inquire, 
and  that  neither  of  those  bodies  possesses  the  general  power  of  mak- 
ing inquiry  into  the  private  affairs  of  the  citizen.  To  the  like  efifect 
is  the  opinion  of  the  Supreme  Court  of  Massachusetts  in  the  case 
of  Burnham  v.  Morrissey,  14  Gray,  226.  '*  The  house  of  represent- 
atives has  the  power  under  the  Constitution  to  imprison  for  con- 
tempt, but  the  power  is  limited  to  cases  expressly  provided  for  by 
the  Constitution  or  to  cases  where  the  power  is  necessarily  implied 
from  those  constitutional  functions  and  duties  to  the  proper  per- 
formance of  which  it  is  essential/' 

It  must  be  borne  in  mind  that  the  cases  cited  did  not  arise  under 
any  act  of  Congress,  authorizing  either  house  to  punish  contama- 
cious  witnesses,  for  there  is  no  such  act  The  question  wajs, 
whether  a  general  power  to  punish  contempts  vras  inherent  in  Con- 
gri  ss  as  necessary  to  the  exercise  of  its  functions,  indc'pendent  of 
any  statute.  That  such  a  power  conld  be  exercised  to  compel  the 
attendance  of  witnesses  in  certain  cases  was  conceded.  Whether  it 
existed  in  cases  of  investigations  properly  instituted  for  purposes  of 
legislation  was  left  an  open  question.  So  far  as  the  statutes  of  the 
United  States  were  concerned,  a  different  course  of  proceeding  was 
prescribed.  The  act  of  Janiuiry  24, 1857  (chap.  19),  provided  that 
any  person  summoned  as  a  witness  before  either  house  or  a  com' 
mittee  thereof,  and  refusing  to  appear  or  to  answer  any  question 
pertinent  to  the  matter  in  consideration,  should,  in  addition  to  the 
pains  and  penalties  then  existing,  be  liable  to  indictment  and  pun- 
ishment as  for  a  misdemeanor,  and  it  was  made  the  duty  of  the 
president  of  the  senate  to  certify  the  fact  to  the  district  attorney 
for  the  District  of  Columbia,  who  was  required  to  lay  the  matter 
before  the  grand  jury.  This  act  was  incorporated  with  modifica- 
tions in  the  Revised  Statutes  of  the  United  States.  (g§  102,  104.) 
The  other  pains  and  penalties  alluded  to  must  have  had  reference 
to  the  supposed  power  to  punish  for  contempt.  But  if,  as  contended, 
no  such  }K)wer  can  be  exercised  by  Congress  under  the  limited 
authority  delegated  to  it  by  the  Constitution,  the  power  could  not 
be  created  and  conferred  by  any  statute 

The  case  now  before  us  is  entirelv  different.  It  arises  under  a 
statute  enacted  by  the  legislature  of  the  State  of  New  York.  The 
inquiry  is  not  whether  the  power  to  enact  such  a  law  is  to  be  found 
in  the  State  Constitution,  but  whether  such  legislation  is  prohibited 
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or  restrained  by  that  instrument,  or  by  the  Constitution  of  the 
United  States.  Except  as  thus  limited  the  State  legislature  pos- 
sessed the  whole  legislative  power  of  the  State.  Bank  of  Clienanrjo 
T.  Brown,  26  N.  Y.  469;  People  v.  Dayton,  55  \.  Y.  380. 

The  only  express  provision  of  the  Constitution  which  is  chiimed 
to  be  violated  is  tliut  wiiieh  declares  that  no  person  sliall  be  deprived 
Off  life,  liberty  or  property  without  due  process  of  luw.  If  the 
statute  in  question  was  within  the  power  of  the  legislature  to  cnnct, 
the  proceedings  against  the  relator  were  due  process  of  law.  He 
was  imprisoned  by  virtue  of  a  pre-existing  law,  informed  of  the 
charge  made  agiiinst  him,  and  was  heard  in  person  and  by  counsel 
in  his  defense.  The  proceedings  need  not  be  according  to  the 
course  of  the  common  law,  Happy  v.  Masher,  48  N.  Y.  31:5;  Ptople. 
T.  Supervisors,  70  N.  Y.  22>8,  and  we  necessarily  come  back  to  the 
qnestion  whether  the  legislature  had  the  power  to  enact  the  law. 

Bat  the  main  ground  upon  which  the  statute  is  assailed  is,  that 
it  confers  upon  each  of  the  two  houses  a  power  which  is  in  its 
nature  judicial,  to  hear,  adjudge  and  condemn;  that  no  such  power 
c:m  be  conferred  by  the  statute  upon  the  legislature  itself  or  either 
branch  thereof;  that  the  Constitution  gives  the  senate  and  assembly 
nily  legislative  power,  and  that  judicial  power  is  vested  in  the 
courts  named  in  the  Constitution,  and  in  such  inferior  courts  as  mav 
be  created,  and  that  the  grant  of  judicial  power  to  the  courts  is  an 
implied  prohibition  of  its  assumption  by  the  legislature,  except  as 
authorized  by  the  Constitution. 

The  Constitution  of  the  United  States  declares  in  terms  that  the 
judicial  power  of  the  United  States  shall  be  vested  m  one  Supremo 
Court,  and  in  such  inferior  courts  as  the  Con^fress  mav  from  time 
to  tyne  order  and  establish,  .\lthough  no  similar  declaration  is 
contained  in  the  Constitution  of  this  Rtiite,  still  it  is  a  recognized 
principle  that  in  the  division  of  power  among  the  great  departments 
of  government,  the  judicial  power  has  been  committed  to  the  judi- 
ciary, as  the  executive  power  has  been  (committed  to  the  executive 
department,  and  the  legislative  to  the  legislature,  and  that  body 
has  no  power  to  sissume  the  functions  of  the  judiciary  to  determine 
controversies  among  citizens,  or  even  to  expound  its  own  laws  so  as  to 
control  the  decisions  of  the  courts  in  respect  fo  past  transactions. 
People  V.  Supervisors,  16  N.  Y.  432.  To  declare  what  the  law  shall 
be  is  a  legislative  power;  to  declare  what  it  is  or  has  been  is  judicial. 
Thompsox,  J.,  in  Dash  v.  Van  Kleeck,  7  Johns.  4&8;  s.  c,  5  Am. 
Vol.  lit  -    8 
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Dec.  291.  Bat  notwithstanding  this  general  division  of  powers, 
certain  powers  in  their  nature  judicial  are,  by  the  express  terms 
of  the  Constitution,  vested  in  the  legislature.  The  power  of 
impeachment  is  vested  in  the  assembly.  Each  house  is  made  the 
judge  of  the  qualification  and  election  oP  its  own  members.  The 
power  of  removal  of  certain  judicial  officers  is  given  by  the  Consti- 
tution to  the  senate  and  assembly,  and  may  involve  injuries 
judicial  in  their  nature,  and  by  statute  certain  other  officers  may 
be  removed  by  the  senate  on  recommendation  of  the  governor. 
1  R.  S.  123,  §  41.  I  think  it  would  be  going  too  far  to  say  that 
every  statute  is  necessarily  void  which  involves  action  on  the  part 
of  either  house  partaking  in  any  degree  of  a  judicial  character,  if 
not  expressly  authorized  by  the  Constitution.  Where  the  statute 
relates  to  the  proceedings  of  the  legislative  body  itself,  and  is  neces- 
sary or  appropriate  to  enable  it  to  perform  its  constitutional  func- 
tions, I  cannot  regard  it  as  such  an  invasion  of  the  province  of  the 
judiciary  as  should  bring  it  within  any  implied  prohibition  of  the 
State  Constitution.  That  instrument  contains  no  express  provision 
declaring  any  of  the  privileges  of  the  members  of  either  house, 
except  that  for  any  speech  or  debate  in  either  house,  the  members 
shall  not  be  questioned  in  any  other  place.  Even  the  privilege  of 
exemption  from  arrest  during  the  sessions  is  not  declared.  Vo 
power  to  keep  order  or  to  punish  members  or  others  for  disorderly 
conduct,  or  to  expel  a  member,  is  contained  in  the  State  Constitu- 
tion as  it  is  in  the  Constitution  of  the  United  States.  All  these 
matters  are  in  this  State  left  under  the  regulations  of  the  statutes, 
and  there  is  not  even  express  authority  to  enact  such  sUitutes. 
IRS.,  chap.  7,  tit.  2.  The  necessity  of  the  powers  mentioned  is 
apparent,  and  is  conceded  in  all  the  authorities  (see  Coolcy  Const. 
Lim.  133),  yet  it  is  equally  apparent  that  statute's  upon  the  sift)ject 
must  authorize  some  action  partaking  of  a  judicial  character.  If 
that  feature  is  a  fatal  objection,  it  annuls  all  the  statutory  provisions 
in  which  it  appears. 

The  power  of  obtaining  information  for  the  purpose  of  framing 
laws  to  meet  supposed  or  apprehended  evils  is  one  which  has  from 
time  immemorial  been  deemed  necessary  and  has  been  exercised  by 
legislative  bodies.  In  this  State  it  does  not  rest  upon  precedent 
merely  bat  is  expressly  conferred  by  statute  (1  R.  S.  158,  g§  1,  3), 
which  provides  that  every  chairman  of  a  committee,  either  of  the 
senate  or  assembly,  or  of  any  joint  committee,  is  authorized  to  ad- 
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minister  oaths  to  witnesses,  and  when  the  committee  is  by  the  terms 
of  the  resolution  appointing  it  authorized  to  send  for  persons  and 
papers,  the  chairman  has  the  power,  under  tho  direction  of  the 
committee,  to  issue  compulsory  process  for  the  attendance  of  any 
witness  within  the  State  whom  the  committee  may  wish  to  examine, 
and  to  issue  commissions  for  the  examination  of  witnesses  out  of 
the  State.  To  subject  a  witness  to  punishment  as  for  a  contempt, 
the  testimony  sought  must,  as  has  already  been  shown,  relate  to  a 
legiglative  proceeding.    1  R.  S.  154,  §  13,  subd.  4. 

It  is  difficult  to  conceive  any  constitutional  objection  which  can 
be  raised  to  the  provision  authorizing  legislative  committees  to  take 
testimony  and  to  summon  witnesses.  In  many  cases  it  may  be  in- 
dispensable to  intelligent  and  effectual  legislation  to  ascertain  the 
facts  which  are  claimed  to  give  rise  to  tiio  necessity  for  such  legis- 
lation and  the  remedy  required,  and  irrespective  of  the  question 
whether  in  the  absence  of  a  statute  to  that  effect  either  house  would 
have  the  power  to  imprison  a  recusant  witness,  I  cannot  yield  to  the 
claim  that  a  statute  authorizing  it  to  enforce  its  process  in  that 
manner  is  in  excess  of  the  legislative  power.  To  await  the  slow 
process  of  indictment  and  prosecution  for  a  misdemeanor  might 
prove  qnite  ineffectual,  and  necessary  legislation  might  be  obstructed, 
and  perhaps  defeated,  if  the  legislative  body  had  no  other  and  more 
Bammary  means  of  enforcing  its  right  to  obtain  the  required  in- 
formation. That  the  power  may  be  abused  is  no  ground  for  deny- 
ing its  existence.  It  is  a  limited  power,  and  should  be  kept  within 
its  proper  bounds,  and  when  these  are  exceeded,  a  jurisdictional 
question  is  presented  which  is  cognizable  in  the  courts.  My  con- 
clasion  is  that  subdivision  4  of  section  13,  1  Revised  Statutes,  is 
constitutional  and  valid.  These  views  are  supported  by  the  decision 
of  this  court  in  Wilckens  v.  Willet,  1  Keyes,  5il,  525,  where  it  was 
held  that  the  house  of  representatives  of  the  United  States  had 
the  power  to  compel  the  attendance  of  witnesses.  In  that  case 
this  conrt  said  per  Johnson,  J. :  **  That  the  power  exists,  admits 
of  no  doabt  whatever.  It  is  a  necessary  incident  of  the  sovereign 
power  of  making  laws,  and  its  exercise  is  often  indispensable  to  the 
great  end  of  enlightened,  judicious  and  wholesome  legislation.  I'he 
power  is  rather  judicial  in  its  nature;  but  in  a  legislative  body  ex- 
ists as  an  auxiliary  to  the  legislative  power  only,"  and  further  at 
I^ge  526.    The  power  to  punish  for  disobedience  and  contempt  in 

refnsing  to  attend  is  a  necessary  incident  to  the  power  to  require 
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unci  compel  attendance.  4  Ct.  of  A])p.  Dec.  596;  10  Abfo.  Pr. 
lt>4;  12  Abb.  Pr.  319.  It  was  in  deference  to  this  deckicniy  and 
to  the  case  of  People  v.  Learned,  5  Hun,  G'^G,  that  Westbeook,  J., 

sitting  in  the  Oyer  and  Terminer,  dismissed  the  writ  of  habeas  cor- 
puft  in  this  case,  at  the  same  time  delivering  a  learned  and  able  opin- 
ion in  support  of  the  opposite  view,  which  has  been  of  much  ser- 
vice to  the  court  in  examining  the  case.  The  learned  judge  treats 
tlie  case  of  WUckens  v.  Willet  as  based  upon  the  reasoning  in 
Anderson  v.  Dunn,  and  the  latter  case  as  overruled  in  KUbouni  v. 
Tlwmpaon,  but  a  careful  examination  shows  that  the  case  of  Ander- 
son v.  Dunn  was  overruled  in  Kilbourn  v.  Thompson  only  in  so  far 
as  it  recognized  a  general  power  in  the  honse  to  punish  for  cou- 
tempts,  and  the  conclusiveness  of  its  judgment;  while  in  regartl  to 
the  proposition  tluit  the  power  exists  for  the  purpose  of  compelling 
the  attendance  of  witnesses  as  auxiliary  to  the  legislative  power, 
the  opinion  in  Kilbourn  v.  TJiompson  (p.  189),  said  in  terms  that 
that  proposition  was  one  which  the  court  did  not  propose  to  (li'ciile 
in  the  ciuse  then  before  it,  as  it  was  able  to  decide  it  without  jki^s 
ing  upon  the  existence  or  non-existence  of  such  a  power  in  i:'u\  oi 
the  legislative  function.  Throughout  this  Union  the  practice  <»f 
legislative  bodies,  and  in  this  State,  the  statutes  existing  at  the 
time  tl)o  present  Constitution  was  adopted,  and  whose  validity  has 
never  before  been  questioned  by  our  courts,  afford  strong  arguments 
in  favor  of  the  recognition  of  the  right  of  either  house  to  compel 
tlio  attendance  of  witnesses  for  legislative  purposes,  as  one  which 
has  been  generally  conceded  to  bo  an  appropriate  adjunct  to  the 
power  of  legislation,  and  one  which,  to  say  the  least,  the  State  losris- 
luture  has  eonstitutional  authority  to  regulate  and  enforce  by  statute. 
Two  other  points  are  presented  on  this  appeal.  One  is  that  tlie 
investigation  on  which  the  relator  was  sought  to  be  examined  was 
one  which  the  house  was  not  authorized  to  institute,  and  that  the 
ease  therefore  falls  within  the  decision  in  Kilbourn  v.  Tliomptton, 
and  the  other  tlutt  the  questions  which  the  relator  refused  to  answer 
were  not  pertinent  or  proper.  This  second  point  we  do  not  deem 
it  necessary  to  discuss  because  the  contempt  charged  consisted  not 
merely  of  the  relator  retusing  to  answer  those  questions,  but  of  his 
refusing  to  be  further  examined,  or  to  remain  in  attendance  upon 
the  committee,  though  informed  that  his  examination  was  not  con 
eluded,  and  warned  not  to  leave,  and  that  if  he  left  he  did  so  si 
his  peril. 
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[Omitting  further  discussion.] 

We  are  finally  brought  to  the  consideration  of  the  important  and 
more  doubtful  question,  whether  the  inyestigation  which  the  com- 
ruitcee  was  conducting  was  a  legislative  proceeding  which  the  house 
^T:ks  authorized  to  institute.  This  is  a  jurisdictional  question,  for 
the  :$tatute  applies  only  to  such  proceedings,  and  if  the  house  had 
any  authority  independently  of  the  statute,  that  mast  depend  upon 
the  question  whether  the  testimony  was  sought  for  the  purpose  of 
aiding  it  in  the  performance  of  any  of  its  constitutional  functions. 
An  iuTestigation  instituted  for  the  mere  sake  of  investigation,  or 
f<»r  {-political  purposes,  not  connected  with  intended  legislation,  or 
witii  any  of  the  other  matters  upon  which  the  house  could  act,  but 
iiiLTely  intended  to  subject  a  party  or  body  investigated  to  public 
uuimad version,  or  to  vindicate  him  or  it  from  unjust  aspersions, 
where  the  legislature  had  no  power  to  put  him  or  it  on  trial  for  the 
'*u|)))03ed  offenses  and  no  legislation  was  contemplated,  but  the  pro- 
ceeding must  necessarily  end  with  the  investigation,  would  not,  in 
uQr  judgment,  be  a  legislative  proceeding  or  give  to  either  house 
jurigdiction  to  compel  the  attendance  of  witnesses  or  punish  them 
for  refusing  to  attend.  Where  public  institutions  under  the  con- 
trol of  the  State  are  ordered  to  be  investigated,  it  is  generally  with 
the  view  ^f  some  legislative  action  respecting  them,  and  the  same 
may  besaul  in  respect  to  public  officers.  In  KilbournY.  Thompsotiy 
the  court  said  (p.  193):  **  If  any  purpose  had  been  avowed  to  im- 
peach the  secret  try  the  whole  aspect  of  the  case  would  have  been 
changed,"  but  the  court  held  that  the  recitals  in  the  resolution  re- 
pelled any  sutth  idea,  and  (pp.  194,  195)  that  no  hint  of  any  inten- 
:ioD  of  final  action  by  Congress  on  the  subject  appeared  in  the  re-, 
eolation,  and  that  on  the  argument  no  suggestion  had  been  made 
•  f  what  the  house  of  representatives  or  Congress  could  have  done 
in  the  way  of  remedying  the  alleged  wrong;  and  they  held  that  that 
vas  simply  a  fruitless  investigation  into  the  personal  affairs  of  in- 
dividuals which  could  result  in  no  valid  legislation  on  the  subjeot 
to  which  the  inquiry  referred,  and  therefore  that  the  house  had  no 
authority  in  the  matter. 

In  the  present  case  the  language  of  the  resolution  was  as  fol- 
lows. 

'*  Whbbbas,  Gr»v6  charges  of  fraud  and  irregularity  have  been 
nude  from  time  to  time  by  the  public  press  and  recently  by  the 
Union  League  Club  of  the  city  of  New  York,  against  Hubert  0. 
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Thompson,  commissioner  of  public  works   in  the  city  of  New 
York;  and 

'^  Whereas,  These  charges  have  in  the  opinion  of  many  persons 
never  been  satisfactorily  explained  or  fairly  refuted;  and 

''  Whereas,  It  is  of  vital  importance  to  all  the  tax  payers  of  the 
State  that  the  heads  of  all  public  departments  should  be  beyond  re 
proach,  therefore  be  it 

'^  Resoluedy  That  the  standing  committee  on  the  affairs  of  cities 
of  the  senate  be  and  it  hereby  is  directed  and  empowered  to  investi 
gate  the  department  of  public  works  in  the  city  of  New  York,  with 
power  to  send  for  persons  and  papers,  and  said  committee  is  hereby 
authorized  to  employ  a  stenographer  and  such  counsel  and  ac- 
countants as  it  may  deem  necessary  for  the  thorough  discharge  of 
the  duties  hereby  imposed.  Such  commtttee  to  report  the  result 
of  such  investigation,  and  its  recommendations  concerning  the 
same,  to  the  senate  on  or  before  the  fifteenth  day  of  April  next." 

If  the  resolution  had  shown  upon  its  face  that  the  only  purpose  of 
the  investigation  was  to  satisfy  the  tax  payers  of  the  State  as  to  the 
truth  of  the  charges,  or  to  relieve  the  department  from  reproach, 
and  no  further  action  was  contemplated  or  could  be  had  in  the 
matter  by  the  legislature,  the  case  would  fall  within  the  decision  izi 
Kilbourn  v.  Thompson.  But  such  was  not  the  case.  The  depart- 
ment of  public  works  was  created  and  its  duties  prescribed  by  a 
statute  of  a  State,  and  if  the  system  was  so  defective  as  to  admit  of 
frauds  or  irregularities  which  could  be  guarded  against  by  further 
statutory  regulations,  it  was  in  the  power  of  the  legislature  to  enact 
them.  That  some  action  of  this  nature  was  in  contemplation  is 
indicated  by  the  provision  in  the  resolution  requiring  the  committee 
to  report  the  result  of  its  investigation  and  its  recommendations 
concerning  the  same.  Tlio  legislature  had  no  power  to  remove  the 
commissioner  or  any  officer  of  the  department,  and  the  only  action 
the  committee  could  recommend  would  be  appropriate  legislation 
to  prevent  a  recurrence  of  the  frauds  or  irregularities,  if  they  were 
found  to  exist,  and  to  be  of  such  a  nature  that  they  could  be  pre 
vented  or  rendered  more  difficult  by  legislation.  We  are  bound  lo 
presume  that  the  action  of  the  legislative  body  was  with  a  legiti- 
mate object,  if  it  is  capable  of  being  so  construed,  and  we  have  no 
right  to  assume  that  the  contrary  was  intended.  The  same  prin- 
ciple which  renders  it  the  duty  of  the  courts  to  hold  legislative 
action  illegal  when  it  unduly  encroaches  upon  the  province  of  the 
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jndidarjy  forbicU  interference  by  the  latter  with  the  action  of  legis- 
latiTC  bodies  or  the  exercise  of  their  discretion  in  matters  within 
the  range  of  their  constitntional  powers. 

I  haye  reached  the  conclusion  on  the  whole  case  that  the  order 
of  the  (General  Term  should  be  reyersed  and  that  of  the  Court  of 
Ojer  and  Terminer  affirmed,  except  in  so  far  as  it  remands  the  re- 
lator to  the  custody  of  the  sherifF,  the  term  of  his  imprisonment 
haying  ended  with  the  session  of  the  legislature. 

Ordered  accordingly. 
All  concnr. 


Bbioo  y.  Hilton. 

rB6  N.  Y.  517.) 
Sale  —  warrafUy  -retaining  article. 

Where  goods  are  sold  with  warranty  of  quality,  the  purchaser  on  disooyeringa 
breach  is  not  boand  to  rescind,  bat  may  use  the  goods  and  relj  on  the  war- 
ranty.* 

ACTION  for  price  of  goods.     The  opinion  states  the  point.     The 
defendant  had  judgment  helow. 

A.  Blumensliel,  for  appellant. 

Horace  Russell,  for  respondent. 

Dahtobth,  J.  [Omitting  other  questions.]  It  was  preyed  that 
the  goods  were  deliyered  in  August  and  Septemher,  and  paid  for  in 
October  and  Noyemher.  The  defendants  therefore  had  ample 
opportunity  to  examine  them,  and  had  they  done  so  it  is  conceded 
that  the  defects  now  complained  of  would  haye  been  discoyered. 
These  circumstances  are  also  relied  upon  by  the  plaintiffs  as  an 
answer  to  the  defendants'  counter-claim.  But  where  a  sale  is  made 
in  good  faith,  with  a  warranty  of  quality  as  part  of  the  contract, 
it  ia  sometimes  said  to  be  not  eyen  yoidable  (Pollock  Oont.  422; 
Voorhees  y.  Earl,  2  Hill,  288,  where  the  English  cases  and  others 
tre  examined),  and  at  other  times  that  the  ycndee  is  not  bound  to 
rescind  the  contract,  but  may  if  he  elects,  use  the  article  and  rely 
upon  the  warranty.    The  first  part  of  this  proposition  was  thought 

*  To  same  effect,  Dawning  y.  Dearborn,  11  Maine. 
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by  Pbckh\m,  J.  {Day  v.  Pooly  52  N.  Y.  416;  3.  a,  11  Am.  Rep. 
TI9),  to  be  regarded  aa  settled  iu  this  State,  but  it  is  not  material 
here.     The  defendants  stand,  if  at  all,  on  the  last  alternative,  and 
are  supported  by  Midler  y.  BfiOy  14  N.  Y.  597,  a  case  very  much  like 
the  present     The  goods  there  in  question  had  indeed  baen  man-i 
factnred,  but  at  the  time  of  sale  were  in  the  bonded  warehousi* 
unopened,  and  were  thence  delivered  to  the  purchaser  in  the  original  1 
packages.     I  do  not  see  that  this  circumstance  at  all  affectB  the* 
principle  on  which  the  rights  of  the  parties  depend.     In  the  case 
cited  the  sale  was  by  sample,  with   warranty  that  the  goods  cor- 
responded with  it.     In  the  case  bc^fjrc  us  specimens  of  cloths  were 
exhibited  to  the  purchaser,  witli  a  warranty  that  those  to  be  furnished 
should  be  of  like  quality.     In  both  the  articles  shown  were  sound 
goods.     It  is  difficult  to  see  why  in  one  case  as  in  the  other  the  party 
promising  should  not  perform  his  engagement,  or  failing  to  do  so, 
render  just  compensation  to  him  who  relied  upon  the  promise.    Nor 
can  it  be  material  whether  the  liability  for  breach  of  warranty  is 
enforced  by  a  direct  action  for  damages,  or  by  way  of  a  countei- 
claim,  or  when  sued  for  the  price,  as  in  Mutter  v.    EnOy  supra,  i)y 
way  of  recoupment.     In  that  case  it  is  said  the  claim  is  not  barred 
by  the  continued  possession  of  the  goods  by  circumstances  of  deLiy 
in  giving  notice  to  the  vendor,  nor  even  by  omitting  altogether  to 
give  such  notice  and  using  or  selling  the  i)roperty.     Although  the 
articles  when  ordered  had  no  existenci?,  the  contract  between  the 
parties  was  an  executory  agreement  for  sale  of  goods  and  not  for 
\vork  or  labor  in  producing  them;  so  was  that  in  Mutter  v.  JEno, 
supra.    In  each  case  there  was  an  express  warranty.     The  rule  there 
applied  seems  decisive  of  the  question  before  us. 

In  Daif  V.  Pool,  63  Barb.  506;  affirmed  in  this  court,  63  N.  Y. 
416;  s.  c,  11  Am.  Rep.  719,  the  circumstances  were  in  a  more  litei^l 
sense  like  those  before  us.  The  action  was  for  an  alleged  breach  «)f 
warninty  in  an  executory  contract  for  the  sale  and  delivery  of  rock- 
candy  syrup.  The  defendants  were  dealers  in  syrups  m  the  city  of 
New  York,  and  the  plaiutiffs  were  wine  makers  in  Chautauqua 
county.  It  appears  that  at  the  time  of  sale  the  syrup  was  not 
manufactured,  but  was  subsequently  to  be  procured  by  the  defend- 
ants of  the  manufacturers  in  Boston.  A  sample  was  exhibited  and 
an  order  given  for  svrup  of  that  description. 

There  was  also  on  the  part  of  the  vendors  an  express  warranty  as 
to  qnality.     The  syrup  was  delivered  in  different  lots.    The  evi- 
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denoe  warranted  a  finding,  and  it  was  not  oontroverted  by  the  plaint- 
iflk,  that  the  quality  of  the  syrap  conld  be  detected  on  examination 
before  using,  and  that  it  was  in  fact  discoTered  and  known  to  them 
at  the  time  they  nsed  it,  but  although  found  not  to  correspond  either 
in  kind  or  quality  with  that  agreed  to  be  sent,  it  was  not  returned, 
but  used  and  paid  for.  At  the  trial  the  plaintifits  were  nonsuited  upon 
the  ground  that  the  agreement  being  exeontoiy,  and  the  syrup  deliy- 
(Ted  and  reoeired  under  it  with  knowledge  of  its  quality,  and  con- 
^  erted  by  the  plaintifih  to  their  own  use,  without  notioe  to  the  defend- 
ants that  they  would  not  receiye  the  same  upon  the  contract,  or  any 
offer  to  return  it,  they  could  not  recoTer.  The  nonsuit  was  set  aside, 
and  a  new  trial  granted  by  the  Supreme  Court,  Fourth  Department, 
after  a  careful  examination  of  earlier  decisions.  Upon  appeal  by  the 
defendant  to  this  court  the  order  was  affirmed,  and  the  plaintiffs  had 
judgment  absolute  upon  the  ground  as  stated  by  Peokham,  J.,  tliat 
the  same  rights  and  remedies  should  attach  to  a  warranty  in  an  execu- 
tory as  in  a  present  sale,  and  that  where  there  is  an  express  war- 
ranty, the  purchaser  in  neither  case  is  bound  to  return  the  property 
upon  discoTcring  the  breach,  eyen  if  he  haye  the  right  to  do  so.  It 
is  true  that  in  both  courts  yery  able  judges  dissented,  but  the  pre- 
cedent has  been  since  followed  in  Bounce  y.  Doto,  57  N.  T.  16,  and 
Oaniey  y.  At.  <B  0,  West.  R.  Co,,  58  N.  Y.  358,  where  the  judges 
who  dissented  in  Day  y.  Pool  concurred,  giying  judgment  upon 
the  doctrine  of  that  case,  and  again  in  Bounce  y.  Dow^  supra^ 
where  after  a  new  trial  it  came  to  this  court,  (>4  N*.  Y.  411,  and  was 
recognized  by  the  then  chief  judge,  who  had  dissented  in  Day  y. 
Pool,  as  establishing  that  by  an  executory  agreement  for  sale  and 
dehyery  of  an  article  of  a  particular  quality,  a  warranty  is  estab- 
lished which  will  suryiye  the  acceptance  of  the  article. 

In  Parks  y.  Morris  Axe  and  Tool  Co.,  54  N.  Y.  586,  after  refer- 
ring to  Mailer  v.  Eno  and  Day  v.  Pool,  the  court  held  in  a  case 
properly  calling  for  such  decision,  that  a  warranty  might  accompany 
an  executory  contract  and  he  enforced  as  such.  Indeed,  the  prin- 
ciples of  law  applicable  to  either  case  should  now  be  deemed  well 
settled.  If  the  sale  is  of  existing  and  specific  goods,  with  or  with- 
out warranty  of  quality,  the  title  at  once  passes  to  the  purehaser, 
ind  where  there  is  an  express  warranty,  it  is,  if  untrue,  at  onoe 
broken,  and  the  yendor  becomes  liable  in  damages,  but  the  pur- 
chaser cannot  for  that  reason  either  refuse  to  accept  the  goods,  or 
retom  them.  If  the  contract  is  executory,  and  the  goods  yet  to  be 
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manufaotared^  no  title  can  pass  until  deliyerj  or  some  equivaleat 
act  to  which  both  parties  assent,  and  when  offered,  the  yendee  ina; 
reject  the  goods  as  not  answering  the  bargain,  bat  if  the  sale  was 
with  warranty  he  may  receive  the  goods  and  then  the  same  couse- 
queuces  attach  as  in  the  former  case,  and  among  others  the  right 
to  compensation  if  the  warranty  is  broken. 

It  would  seem  therefore  that  the  learned  trial  judge  committed 
no  error  in  denying  the  plaintiffs'  motion  for  a  verdict  in  their  favor, 
or  in  submitting  the  case  to  the  jury  as  one  in  which,  if  an  express 
warranty  was  proven,  the  defendants  might  have  damages. 

We  agree  therefore  in  the  conclusion  reached  by  that  court,  and 
think  the  judgment  and  order  appealed  from  should  be  affirmed. 

Judgment  affirmed. 

All  concur  except  BuosB,  0.  J.,  not  voting. 
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(41  Ohla  St.  87.) 
Meehaniet^  Uen  —  onraOroad  bridge. 
A  mechAnicB*  lien  will  attach  to  a  railroad  bridge. 

nOBEOLOSIJBR    The  opinion  states  the  point. 

B.  W.  Tolerton  and  Harrison,  Olds  S  Marsh,  for  plaintiff  in  errof. 

Bowman  S  Bowman,  for  defendant  in  error. 

Nash,  J.  The  first  question  presented  in  this  case  is:  '^Did 
the  act  of  Maj  4,  1877  (74  Ohio  Laws,  168),  give  the  plaintiff  in 
error  a  Uen  upon  the  bridges  constructed  by  it  under  its  contract 
vith  the  railroad  company,  and  in  accordance  with  the  allegations 
contained  in  the  second  count  of  the  answer  and  cross-petition  ?  " 
This  question  is  an  unsettled  one  in  Ohio,  and  the  Supreme  Court, 
in  the  case  of  Rutherford  v.  Railroad  Co.,  35  Ohio  St.  559,  was 
cuefol  to  say  that  it  did  not  decide  whether  or  not  a  lien  like  the 
one  now  claimed  could  be  taken.  The  law  under  which  this  lien 
is  claimed  reads: 
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*' Any  person  who  shall  perform  labor  or  famish  machinerj  or 
materials  for  constructing,  altering  or  repairing  any  boat,  vessel  or 
other  water  craft,  or  for  erecting,  altering,  repairing  or  remoTing 
any  house,  mill,  manufactory  or  other  building,  appurtenanoe, 
fixture,  bridge  or  other  structure,  by  virtue  of  a  contract  with  the 
owner  or  owners,  his  or  their  authorized  agents,  shall  have  a  lien 
to  secure  the  payment  of  the  same  upon  such  boat,  vessel  or  other 
water  craft,  or  upon  such  house,  mill,  manufactory  or  other  build- 
ing, appurtenance,  fixture,  bridge  or  other  structure,  and  the  in- 
terest of  said  owner  or  owners  in  the  lot  of  land  on  which  the 
saine  shall  stand  or  be  removed  to." 

It  will  be  observed  that  in  describing  the'  bridge,  or  kind  of 
bridge  upon  which  a  lien  may  be  had,  the  words  **  any  bridge  "  are 
used.  These  words,  if  given  their  ordinary  meaning  include  a 
railroad  bridge.  No  restrictive  words,  excluding  a  railroad  bridge 
from  the  operation  of  the  statute,  appear.  The  statute  is  so  com- 
prehensive that  it  includes  all  kinds  of  bridges. 

It  has  been  suggested  in  argument  that  we  may  find  that  the 
general  assembly  did  not  intend  that  a  lien  should  extend  to  rail- 
road bridges.  This  intent  does  not  appear  from  the  words  of  the 
statute.  Indeed,  they  express  an  intent  contrary  to  that  which  the 
defendant  in  error  would  have  us  find. 

We  have  been  told  that  to  place  a  lien  upon  railroad  bridges 
would  seriously  interfere  with  the  interest  of  traffic  iuid  trade;  that 
it  would  be  against  public  policy,  as  such  action  would  impede  the 
construction  of  railroads,  and  that  such  a  lien  would  be  difficult  of 
^f orcement.  On  account  of  these  reasons  it  is  said  that  the  l^is- 
lature  could  not  have  intended  to  fix  this  lien  upon  this  class  of 
bridges.  These  are  arguments  proper  for  the  legislature  to  have 
considered  prior  to  the  act  of  1874,  and  which  it  is  presumed  to 
have  weighed.  If  the  language  used  by  the  legislature  in  a  statute 
is  precise  and  unambiguous,  we  conceive  it  to  be  our  duty  to  in- 
terpret the  words  in  their  natural  and  ordinary  sense,  although  the 
result  may  conflict  with  our  ideas  of  public  policy. 

The  arguments  which  have  been  advanced,  with  foroe  and  skill, 
to  exclude  railroad  bridges  from  the  operation  of  this  statute  would 
apply  with  equal  aptness  to  bridges  owned  by  turnpike  companies. 

A  turnpike  bridge  is  a  part  of  an  entire  thing,  to-wit:  The  pub- 
lic road  owned  by  the  turnpike  corporation.  To  subject  such  a 
bridge  to  mechanics'  liens  would  seriously  incommode  the  pabUo 
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and  injure  traffic  and  trade.  Turnpike  bridges  belong  to  a  dis- 
tinctive  class  of  bridges  just  as  plainly  as  do  raUrood  bridges.  It 
makes  a  draft  npon  one's  crednlity  to  believe  that  the  legislatare 
when  it  used  the  words  "  any  bridge  "  intended  to  point  out  a  turn- 
jftke  bridge,  but  had  no  reference  to  a  railroad  bridge. 

Bridges  oonstmcted  and  owned  in  Ohio  by  corporations,  organized 
for  that  sole  purpose,  inyariably  connect  parts  of  a  public  highway. 
To  subject  them  to  a  lien,  to  sell  them  and  to  take  them  away 
would  seriously  interfere  with  pnblic  interests. 

Exempt  all  these  bndges  from  mechanics'  liens  and  all  in  the  way 
of  bridges  left  to  be  affected  by  the  statute  would  be  bridges  con- 
stnicted  by  private  persons  upon  their  lands.  These  are  few  in 
number  and  of  little  value.  We  cannot  believe  that  it  was  the 
intention  of  the  legislature  to  give  a  mechanics'  lien  upon  these 
alone. 

It  has  alao  been  said  that  the  reason  why  our  statute  does  not 
extend  mechanics'  liens  to  railroad  bridges,  is  that  in  the  huilding 
ot  great  and  beneficent  public  works  —  such  as  railroads- -such 
large  sums  of  money  are  required  that  it  is  necessary  to  authorise  the 
corporation  building  them  to  mortgage  theii  present  and  future 
property,  together  with  their  franchises  and  income,  in  order 
tc  secure  the  means  necessary  to  pay  the  contractors  who  are 
to  be  engaged  in  the  work  of  construction;  that  if  the  lien  of  this 
mortgage  was  to  be  made  subject  to  a  lien  by  the  contractors 
engaged  in  building  bridges  it  would  be  simply  impossible  ever  to 
obtain  the  money  to  build  a  railroad,  excepting  through  a  capital 
stock  ample  for  that  purpose.  It  does  not  occur  to  us  that  this 
result  would  necessarily  follow.  In  Ohio  a  railroad  company  is 
required  to  have  a  capital  stock,  and  in  most  cases  it  is  very  largo. 
A  railroad  company  is  also  authorized  to  issue  bonds  and  mortgage 
ltd  property  in  an  amount  not  exceeding'  the  amount  of  its  capital 
stock.  If  the  capital  stock  usually  subscribed  before  the  work  upon 
a  railroad  is  commenced  is  actually  paid  it  would  be  sufficient  to 
largely  forward  the  work  of  construction  when  prudently  expended. 
If  this  should  be  done  and  then  a  loan  made  upon  mortgage  bonds, 
money  enongh  would  be  procured  to  easily  complete  the  railroad 
and  pay  all  engaged  in  its  construction.  The  boiiid*holdei8  would 
ha?e  behind  them  as  security: 

1st  The  work  completed  with  the  money  procured  by  the  stock 
■ibacriptioiis. 
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2d.  The  work,  rolling-stock,  equipment^  etc.,  paid  for  with  the 
money  adyanced  upon  their  bonds. 

3d.  The  liability  which  our  Constitution  and  statutes  attach  to 
the  holders  of  stock. 

Such  is  the  theory  of  our  law  in  regard  to  railroad  building.  The 
right  of  a  mechanic  or  builder  to  have  a  lien  upon  a  railroad  bridge 
will  not  interfere  with  or  embarrass  companies  who  propose  to 
build  railroads  in  this  way.  It  may  interfere  with  companies  pro- 
posing to  build  railroads  entirely  upon  borrowed  money  and  with- 
out any  paid  up  capital  stock.  If  the  giving  of  these  liens  will 
have  a  tendency  to  cause  the  theory  of  our  statutes  to  be  practiced, 
the  statute  giving  the  lien  is  in  accord  with  sound  public  policy 
and  is  promotive  of  the  value  and  permanency  of  railroad  securities. 

In  Railroad  v.  Letaion,  20  Ohio  St.  401,  it  was  held  that  one  who 
sold  a  strip  of  land  to  a  railroad  company  to  be  used  as  a  part  of  its 
right  of  way  and  road-bed,  has  an  equitable  lien  upon  the  land  so 
sold.  And  it  was  further  held  in  the  same  case,  that  "  when  the 
right  of  the  public  to  maintain  the  continuity  of  a  public  highway 
precludes  the  right  to  sell  a  section  of  a  railroad,  a  necessity  arises 
to  decree  the  sale  of  the  whole  road  in  order  that  equity  may  be  done." 

In  this  case  the  right  of  the  public  to  maintain  the  continuity 
of  the  Springfield,  Jackson  &  Pomeroy  railroad  precludes  the  right 
to  sell  the  section  or  sections  of  the  railroad  upon  which  these 
bridges  are  situated.  It  follows  then  that  to  protect  the  lien  of 
the  mechanic  the  sale  of  the  whole  road  mast  be  decreed. 

It  appears  from  the  pleadings  that  under  the  contract  the  plaint- 
iff in  error  built  six  bridges.  Was  this  contract  an  entirety  for  the 
building  of  six  bridges,  or  must  it  be  treated  as  a  several  contract 
between  the  parties  for  the  building  of  each  of  the  six  bridges  ? 
As  the  most  certain  way  of  making  the  character  of  this  contract 
known  we  have  caused  it  to  be  given  in  full  in  the  statement  of  facts. 

We  conclude  that  it  must  be  treated  as  one  contract  and  not  as 
six  contracts.  When  the  bridge  company  made  this  agreement  in 
writing  and  agreed  to  its  terms,  it  undoubtedly  was  influenced  by 
the  fact,  that  it  was  securing  one  job  of  work  consisting  of  several 
bridges.  The  railroad  company  was  also  governed  by  the  same  con- 
sideration. The  number  of- bridges  to  be  built  is  not  mentioned  in 
the  contract,  but  it  provides  for  the  building  of  all  the  bridges 
upon  the  line  of  the  road  between  two  specified  points.  It  does 
not  provide  a  price  certain  to  be  paid  for  each  bridge,  but  this 
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depends  upon  the  length  of  the  span.  The  object  sought  to  be 
accomplished  by  this  contract  was  not  to  secure  the  construction  of 
one  bridge,  or  of  two  bridges^  but  of  all  the  necessary  bridges 
between  two  designated  points,  so  that  the  road  could  be  operated 
as  a  railroad.  In  its  characteristics  this  contract  does  not  differ 
from  the  one  which  was  held  to  be  an  entire  contract  in  Steamboat 
WeUsviUe  y.  Oeufse,  3  Ohio  St.  333,  and  we  conclude  that  the  con- 
tract now  in  controyersy  was  an  entirety  and  so  treat  it. 

Judgnieni  reversed. 
QBANGSBy  G.  J.,  dissenting. 


HooG  y.  Bbbrmak. 

(41  Ohio.  St  8L) 
Water  and  toater-cauru — cwnerMp  of  land  under  hay  on  great  lake, 

m 

Liad  under  tbe  water  of  a  navigable  bay  or  barbor,  on  Lake  Erie,  maj  be  held 
by  private  ownersbip,  subject  to  the  pablic  rights  of  navigation  and  fishery, 
hj  title  from  an  express  grant  made  or  sanctioned  hy  the  general  government. 

ACTION  to  recover  lands.    The  head-note  states  the  point.     The 
defendant  had  judgment  below. 

E,  B.  Sadler,  T.  S.  Magers^  and  H.  <t  L.  H,  Goodwin,  for  plaintift 
in  error. 

John  M.  Semmon,  for  defendant  in  error. 

Orakoeb,  C.  J.  [Omitting  other  matters.]  Is  East  Harbor 
capable  of  priyate  ownership  ?  An  absolute  sovereign,  holding  both 
ownership  and  jurisdiction  of  land  and  water,  may  vest  in  a  private 
grantee  such  portions  of  either  as  the  grantor  may  determine. 
A  sovereign  whose  powers  are  limited  by  constitutional  provisions 
may  do  the  like,  so  &r  as  the  grant  does  not  contravene  any  con- 
Btitutional  provision  or  limitation.  So  long  as  navigable  waters  are 
left  free  to  the  public,  for  unembarrassed  passages  to  and  fro,  we 
know  of  no  reason  why  the  United  States,  or  any  State,  holding 
ownership  and  jurisdiction  of  land  and  water,  may  not  vest  in  a 
private  grantee  such  a  body  of  land,  marsh  and  water  as  ^'Eart 
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Harbor.''  History  is  full  of  instanoes  of  the  exercise  of  sach  power 
by  goremmeDts,  and  instances  in  which  the  courts  have  protected 
such  a  grantee  against  intrusion  are  not  rare. 

The  ocean  with  its  galfs  and  bays  belongs  to  no  nation.  Juris- 
diction  is  allowed  to  such  a  distance  from  shore  as  the  protection 
of  that  shore  requires.  This  distance  was  fixed  as  a  marine  le^ue  at 
a  time  when  no  gun  could  foroe  a  ball  farther.  Bat  over  inland 
waters  the  nations  in  which  they  lie  may  hold  both  as  sovereigns 
and  as  proprietors.  A  proprietor  may  convey  all  his  rights  to  a 
grantee  unless  forbidden  by  some  law  to  which  he  is  subject.  No 
one  not  possessed  of  some  right  in  the  thing  granted  shoald  be  heard 
in  objection.  Where  the  grantor  is  tlie  government,  the  thing 
granted  government  property  held  by  absolute  title,  and  no  use  of 
the  thing  granted  to  which  the  public  is  entitled  is  taken  awaj',  we 
see  no  reason  for  denying  to  the  grantee  ownership  of  the  thing 
granted.  In  Lorman  v.  Benson^  8  Mich.  32,  Judge  Campbell, 
speaking  of  Detroit  river,  says:  ''Applying  the  principles  of  the 
common  law  to  the  tideless  stream  in  question,  we  do  not  oonceive 
what  public  interests  would  be  subserved  by  plucin|;  it  on  the  foot- 
ing of  tide-waters,  when  the-  rules  applying  to  public  fresh- water 
streams  provide  amply  for  every  common  easement.  The  right  of 
navigation,  to  which  all  others  are  subservient,  is  in  no  way  injured 
or  abridged  by  this  holding,  and  the  necessities  of  wharves,  and 
other  conveniences,  which  could  not  be  made  available  at  all  in  such 
a  stream  as  this,  unless  owned  by  the  riparian  proprietor  (because 
not  accessible  except  over  his  grounds),  would  be  an  inducement  to 
modify  the  common  law,  were  it  otherwise,  rather  than  change  it  as 
it  is  now.  *  *  *  And  we  have  no  difficulty  in  holding  that  the 
plaintiff  is  entitled  to  every  beneficial  use  of  the  property  in  question 
which  can  be  exercised  with  a  due  regard  to  the  common  easement. 
The  cutting  of  ice  is  the  exercise  of  a  valuable  privilege,  in  securing 
that  which  has  become  stationary  on  the  freehold,  and  we  conceiTe 
of  no  reason  which  would  justify  a  denial  of  it." 

In  Rice  v.  Ruddimany  10  Mich.  139,  speaking  of  Lake  Muskegon, 
the  court,  after  stating  that  the  real  question  is  not  whether  the 
outward  limits  of  private  ownership  in  the  lake  can  be  defined  with 
precision,  say:  ''  But  if  the  water  continues  so  shallow  as  to  render 
the  lands  under  it  susceptible  of  beneficial  private  use  to  the  cen- 
ter line  of  this  narrow  lake,  then  I  have  no  hesitation  in  saying 
that  1  think  the  riparian  ownership  extends  to  sudi  oenter  line. 
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*  *  *  If  the  water  becomes  so  deep  *  *  *  as  to  render  the 
lands  ander  it  incapable  of  such  individual  use,  the  question  of 
ownenhip  beyond  where  it  is  available  for  such  purpose  becomes  as 
barren  as  the  use  itself,  and  is  of  no  pi*actical  importance  whatever. 

In  Ddaplaine  v.  Railway  Co.,  42  Wis.  225,  the  court  say:  ''  The 
qaestion  as  to  the  ownership  of  the  soil  under  the  water  is  one 
vhich  each  State  is  at  liberty  to  determine  for  itself  in  aooordanoe 
irith  its  views  of  local  law  and  public  policy,  and  if  it  chooses  to  con- 
cede the  right  of  the  riparian  owner  to  the  center  of  the  stream, 
it  is  not  for  others  to  raise  objections." 

In  Barney  v.  Keokuk^  94  U.  S.  338,  the  oourt  say:  ''If  they  (the 
States)  choose  to  resign  to  the  riparian  proprietor,  rights  which 
properly  belong  to  them  in  their  sovereign  capacity,  it  is  not  for 
others  to  raise  objections." 

In  Qamti  v.  Chambers,  3  Ohio,  497,  the  court  said:  ''  It  is,  we 
conceive,  vitally  essential  to  the  pnblic  peace,  and  to  individual 
(iecarity,  that  there  should  be  distinct  and  acknowledged  legal 
owners  for  both  the  land  and  water  of  the  country.  This  seems  to 
hare  been  the  principle  upon  which  the  common-law  doctrine  was 
originally  settled;  that  where  a  stream  was  not  subject  to  the  ebb 
ftnd  flow  of  the  tide,  it  should  be  deemed  the  property  of  the 
oirners  of  the  soil  bounding  upon  its  banks.  The  reason  upon 
vhich  this  rule  is  founded  applies  as  strongly  in  this  country  as  in 
any  other.  And  no  maxim  of  jurispmdenoe  is  of  more  universal 
application  than  that  where  the  reason  is  the  same  the  law  should 
lie  the  same." 

In  the  cases  referred  to  the  courts  were  dealing  with  implied 
gniQts,  resulting  from  bounding  the  premises  granted  by  a  stream, 
or  other  water.  What  they  say  applies  with  additional  force  when 
the  State  owning  both  the  water  and  the  land,  by  express  terms 
includes  within  its  grant  the  territory  covered  by  the  water. 

We  think  it  was  competent  for  Connecticut,  with  the  sanction  of 
the  United  States,  to  vest  in  its  private  grantee  the  ownership  of 
East  Harbor,  subject  to  the  public  rights  of  navigation  and  fish- 
ing.   Did  the  State  include  East  Harbor  in  its  grant? 

[Omitting  this  inquiry.] 

(Proceeding  to  render  the  jndgment  required  by  the  record,  we 

grant  to  the  plaintiff  a  decree  for  such  ])artition  and  account,  and 

remand  the  cause  to  the  Common  Pleas  for  execution. 

Judgment  accordingly. 
Vox.  LU  - 10 
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Bailway  Compakt  v.  Stalbt. 

(41  Ohio  8t  118.) 
Ntgkigmhee — proaomaU  eauie. 

The  defendant  anlawf ollj  obetnicted  a  street  bj  a  train  of  cars.  The  pliintiil 
desiring  to  pass,  walked  around  the  rear  of  the  train,  entered  another  street, 
obstructed  hy  ice  placed  there  hy  the  defendant  in  clearing  its  track,  which 
was  laid  also  in  that  street,  fell  upon  the  ice  and  was  injured.  There  were 
other  available  routes  to  her  destination.  SM,  that  the  injotj  was  the 
proximate  result  of  the  ice. 

nUPPICIENTLY  reported,  47  Am.  Rep.  386,  note. 


(^ 


Brill  v.  Sikoeb  MAxaFAOTirBiNa  OoxPAirr. 

(41  Obto.  St.  127.) 

Trade-mark — patent  —  expiration. 

Where  a  patented  machine  becomes  known  to  the  public  by  a  distinotiTe  name 
and  hj  its  shape,  appearance  and  ornamentation,  any  one  after  theexpiratloa 
of  the  patent  can  make  and  sell  it  and  use  the  name,  and  no  one  can  deprive 
him  of  that  right  by  incorporating  the  name  into  a  trade-mark. 


A 


GTION  for  injunction.     The  opinion  states  the  oase.     The 
plaintiff  bad  judgment  below. 


Tilden  &  HardacrSy  for  plaintiff  in  error. 

King,  Thompson  d  Maxwell,  for  defendant  in  error. 

DiGKMAN,  J.  For  many  years  the  defendant  in  error,  the  Singer 
Manufacturing  Company,  a  corporatiou  under  the  laws  of  the  State 
of  New  Jersey,  has  been  extensively  engaged  in  the  business  of  mak- 
ing and  Tending  sewing  machines  in  this  and  in  other  countries. 
The  machines  made  by  the  company  have  been  called  and  known  as 
''  Singer"  sewing  machines —  the  term  embracing  several  TarietieSy 
which  differ  among  themselyes  more  or  less  in  principle  of  cooBtruo- 
tion,  mode  of  operation,  and  results  produced.  Among  thos^ 
yarieties  of  machines,  as  known  to  the  trade,  are  the  '^Familj 


JANUARY  TERM,  1884.  75 

Brill  y.  Singer  Manafacturing  Company. 

Singer/'  the  "  Medium  Singer,"  the  "  Oscillating  Shuttle  Singer," 
and  others  of  different  designation.  They  all  belong  to  the  same 
denomination  of  Singer  machines,  and  were  in  the  main  protected 
by  patents  covering  their  distinctive  features.  The  term  '*  Singer," 
€0  nomine,  has  come  to  be  suggestive  not  merely  of  the  manufacturer, 
bat  of  sewing  machines  of  a  certain  mechanism,  character  or 
quality,  distinct  in  construction  and  mode  of  operation  from  the 
'»Home,"  "Grover  &  Baker/'  *•  Wheeler  &  Wilson,"  or  other 
machines  known  to  the  public.  It  would  not  be  claimed  that  the 
name  "  Singer  "  is  now  associated  with  any  machine  for  family  use,  or 
other  work,  that  is  constructed  upon  a  different  principle  from  that 
governing  any  of  the  various  Singer  machines,  so  called. 

It  is  urged  however  that  as  the  machines  originally  got  their 
uamos  because  of  the  manufacturer,  first,  I.  M.  Singer  &  Oo.,  and 
latter  the  Singer  Corporation,  the  defendant  in  error  has  acquired 
an  exclusive  property  in  the  name  —  that  the  name  has  become  a 
trade  name  to  indicate  machines  of  the  company's  manufacture,  and 
has  been  so  recognized  by  the  public.  And  it  is  further  insisted, 
that  there  is  no  mechanical  device,  combination,  or  principle  of  con. 
structiou  common  to  the  Singer  machines,  to  uhich  the  name  could 
refer,  and  thus  become  as  it  were,  generic  in  its  character,  and  free 
to  the  use  of  all  manufacturers  and  venders  after  the  expiration  of 
the  Singer  patents.  But  granting  that  there  may  be  several  distinct 
species  of  the  Singer  machines,  with  no  peculiar  mechanism  or 
principle  of  action  common  to  them  all,  yet  each  species  constitutes 
a  distinctive  type  or  class,  with  certain  special  characteristics  of  out- 
ward form  and  internal  construction,  and  bearing  the  name  '^  Singer  " 
to  distinguish  it  from  others  of  different  make  and  properties. 
8ijig0r  Manuf'g  Co.  v.  Loog,  Lord  Selbobnf,  L.  0.,  8  App.  Oas. 

Descriptive  as  the  name  '*  Singer  "  is  of  machines  of  a  really  distinc- 
tive character  in  their  construction  and  principle  of  operation,  when 
the  patents  protecting  them  expired,  the  right  to  use  that  name  ac- 
companied the  right  to  make  and  sell  the  machines.  It  would  be  a 
poor  return  for  the  exclusive  privilege  which  the  public  gives  for  a 
long  period  to  the  patentee,  if  after  the  expiration  of  his  patent,  he 
shall  be  allowed  to  virtually  perpetuate  his  monopoly,  in  a  measure,  by 
preventing  all  others  from  using  the  name,  which  will  describe  and 
niake  knovm  the  invention  that  has  become  dedicated  to  the  public. 

In  Singer  Mawuf^g  Co.  v.  Sianage,  6  Fed.  Bep.  279,  it  was  held, 
that  when  a  patented  article  is  known  in  the  market  by  any  specific 
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dusigtiatioa,  whethor  of  the  namo  of  the  patentee  or  othcrwiaCy  every 
pordoa,  at  the  oxpiration  of  the  patent,  has  a  right  to  manafactare 
and  vend  the  same,  under  the  designation  thereof  by  which  it  was 
known  to  the  public.  The  original  patentee  or  his  assignees  acquire 
no  right  to  the  exclusive  use  of  such  designation  as  a  trade  name. 
Tlieir  rights  arc  under  the  patent,  and  expire  with  it.  Thespei-ific 
designation  falls  into  the  public  domain. 

In  Singer  Manuf^g  Co.  v.  Rilogy  11  Fed.  Kep.  706,  the  question 
arose,  whether  that  company  had  an  exclusive  property  or  trade 
namo  in  the  word  ''Singer."  The  language  of  the  court  commends 
itself  to  the  legal  judgmenc.  '*It  is  the  consideration  now  due  to 
the  public,  when  the  patents  have  expired,  that  it  shall  have  the 
unobstructed  benefit  of  these  inventions,  and  there  is  not  the  least 
foundation  in  principle  or  reason,  for  allowing  the  patentees  to  con- 
tinue to  enjoy  as  much  of  the  monopoly,  as  they  can  save  by  the 
claim  to  use  exclusively  the  trade  names,  by  which  they  identified 
and  secured  to  themselves  the  reputation  of  their  inventions.  These 
go  along  with  the  invention,  as  a  dedication  to  the  public  for  pur* 
poses  of  description  and  identification." 

In  Singer  Manurg  Co.  v.  Larson,  8  Biss.  151,  it  was  held,  that 
if  a  Mowing  machine  has  acquired  a  name  which  designates  a  mechan- 
ism or  a  peculiar  construction,  parts  of  which  are  protected  by 
patents,  other  persons,  after  the  expiration  of  the  patents,  hare  the 
right  to  construct  the  machine  and  call  it  by  that  name,  because  the 
namo  expresses  only  the  kind  and  quality  of  the  machine.  Indeed 
it  is  an  elementary  principle,  that  every  one  has  the  right  to  make 
and  vend  any  wares  not  protected  by  patents,  and  it  is  now  well 
settled,  that  a  manufacturer  of  a  jxitented  article,  after  the  patent 
has  expired,  has  the  right  to  represent  that  it  was  made  according 
to  the  patent,  and  to  use  the  name  of  the  patentee  for  that  purpose. 
Wilcox  (6  Oibbe  Sewing  Maehiive  Co.  v.  Oibhons  Frame,  17  Fed. 
liep.  623. 

Tlie  original  petition  in  this  case  alleges,  that  Brill,  the  defendant 
therein,  in  violation  of  the  rights  of  the  Singer  Manufacturing 
Oompany,  the  plaintiff,  wiis  then  and  for  some  time  past  had  been 
engaged  in  selling  sewing  machines  not  manufactured  by  the  plain- 
tiff, but  having  the  form,  shape,  outline,  ornamentation  and  appear- 
ance of  machines  of  the  plaintiff's  manufacture,  which  he  was  then 
selling  as  '^  Singer  Sewing  Machines,"  and  ^  English  Singer  Sewing 
Machines,"  and  under  other  colorable  imitations  of  the  trade  name 
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^  SiDger."  It  is  farther  alleged,  that  the  defendant  was  then  adver- 
tising sach  machines  by  means  of  cuts  and  prints  which  are  imita- 
tions of  plaintiffs  cuts  and  prints,  and  which  are  representations  of 
machines  of  the  plaintiff  s  mannfactnre,  and  that  the  defendant  in 
other  ways  was  then  giving  oat  and  representing  that  the  sewing 
machines  which  he  was  selling  were  manafactared  by  the  plaintiff, 
whereas  in  truth  they  were  not. 

The  trade-mark  adopted  by  the  Singer  Company  and  placed  at 
the  base  of  the  arm  of  the  '^  New  Family  Machine,"  which  it  man- 
nfactaiesy  consists  of  an  oyal  brass  plate,  containing  in  its  center 
the  letter  '^  8,"  and  in  the  center  of  that  a  shuttle,  needles  crossed, 
and  two  transrerse  lines,  representing  thread.  Oircling  over  this, 
at  the  top,  were  the  words  "  Singer  Manufacturing  Co.,  N.  Y."  and 
below,  the  words  "  Trade-Mark,''  and  a  circular  wreath  representing 
ftowerB  or  plants.  It  is  sought  by  blending  the  name  ' '  Singer  "  with 
the  trade-mark,  to  perpetuate  an  exclusive  property  in  the  name 
after  the  life  of  the  Singer  patents.  But  a  patentee  or  his  assignee, 
by  incorporating  into  his  trade-mark  the  distinctive  name  by  which 
a  patented  machine  has  become  known  to  the  public  during  the  ex- 
istence of  the  patent,  cannot,  after  the  expiration  of  the  patent, 
take  away  from  the  pnblic  the  right  of  using  such  name.  The 
trade-mark  cannot  be  made  a  guise  for  extending  the  monopoly,  or 
fvreventing  the  name  from  becoming  with  the  patent  the  property 
of  the  public     Singer  Manufacturing  Co.  v.  RiUy^  supra. 

The  Singer  Manufacturing  Company  had  become  the  proprietor 
of,  or  interested  in  several  patents  for  improvements  upon  the  ma- 
ddnes  manafactured  and  sold  by  it;  but  the  patents  had  expired  a 
kmg  time  prior  to  the  alleged  acts  which  are  subjects  of  complaint. 
An  injanction,  however,  coextensive  with  the  prayer  in  the  plaint- 
iiPs  petition  was  granted,  and  the  defendant  was  perpetually  en- 
joined, not  only  from  using  the  name  ^'Singer,"  but  from  selling 
aewing  machines  having  the  external  appearance,  shape,  or  orna- 
mentation of  the  machines  of  plaintiff's  manufacture;  and  also  from 
nsing  a  trade-mark,  which  imitates  the  trade-mark  used  by  plaintiff, 
in  size,  color,  shape  and  general  appearance. 

While  there  may  be  a  similitude  in  form  and  finish  between  the 
machines  made  by  the  defendant  in  error,  and  the  **  English  Sew- 
ing Machine  ^  sold  by  Brill,  as  the  general  agent  of  the  Williams 
Maanfactoring  Company  of  Montreal,  we  think  there  should  not 
kave  been  an  injunction  granted  against  that  company's  introduoing 
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their  machines  to  the  public,  in  the  habiliments  which  they  saw  fit  to 
adopt  Where  machines  daring  the  time  they  are  protected  by  a 
patent,  become  known  and  identified  in  the  trade  by  their  shape, 
external  appearance  or  ornamentation,  the  patentee,  after  the  ex- 
piration of  the  patent,  cannot  prevent  others  from  using  the  same 
modes  of  identifica'ion  in  machines  of  the  same  kind,  manufac- 
tured and  sold  by  them.  It  is  not  claimed  that  the  shape,  orna- 
mentation or  external  appearance  of  the  machines  made  by  the 
Singer  Manufacturing  Company  were  protected  by  any  patent 
for  a  design,  nor  could  these  insignia  find  protection  under  any 
of  the  Singer  patents  which  had  expired.  Of  the  patents  which 
the  Singer  Manufacturing  Company  owned  or  became  interested  in, 
and  of  the  external  appearance,  sha])c  or  ornamentation  of  its 
machines,  it  may  be  said,  as  was  said  by  the  court  in  Fairbanks  v. 
Jacobus,  14  Blatchf.  337,  '*  Their  patents,  while  they  existed,  pro- 
tected them  in  the  essential  structure  of  their  iuTention,  but  the 
exterior  form,  painted  color,  and  such  non-essentials  were  not,  and 
could  not  be,  the  subject  of  the  patents,  and  the  patents  did  not, 
and  could  not  secure  these  to  the  plaintiff.  Much  less  could  these 
be  secured  as  a  trade-mark,  for  a  trade-mark  is  always  something 
indicative  of  origin  or  ownership,  by  adoption  and  repute,  and  is 
something  different  from  the  article  itself  which  the  mark  designates. 
An  invention  of  structure  a  patent  for  the  inyention  secures;  a  design 
is  secured  by  a  patent  for  that.  Apart  from  these  any  one  may  make 
any  thing  in  any  form,  and  may  copy  with  exactness  that  which  an- 
other has  produced,  without  inflicting  any  legal  injury,  unless  he 
attributes  to  that  which  he  has  made  a  false  origin,  by  claiming  it  to 
be  the  manufacture  of  another  person."  At  common  law  the  form, 
ornamentation  or  external  appearance  of  the  machines  would  be 
open  to  all  as  modes  of  designation  or  identification.  In  the  case  at 
bar,  they  are  accompaniments  which  serve  to  identify  machines 
of  a  certain  kind  and  quality,  without  reference  to  the  manufacturer; 
and  when  the  patents  covering  the  machines  expired,  they  should 
not,  any  more  than  the  name  *'  Singer,  "  be  made  the  means  of  con- 
tinuing the  monopoly  under  the  cover  of  a  qu<m  trade-mark  or 
symbol. 

As  to  the  complaint  that  the  agents  of  the  Williams  Manufacturing 
Company  have  been  engaged  in  selling  machines  made  by  that 
company  as  and  for  machines  manufactured  by  the  Singer  Manu- 
facturing Company,  it  is  the  undoubted  right  of  every  man  who  is 
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known  to  the  public  as  the  favorite  manufacturer  of  any  article, 
that  another  shall  not  make  and  Tend  the  same  article,  an,d  palm 
it  off  as  the  production  of  the  first  maker.  As  said  by  Lord  Black- 
burn in  Singer  Manuf^g  Co.  y.  Loogy  supra,  '^the  original  foun- 
dation of  the  whole  law  is  this,  that  when  one  knowing  that  goods 
are  not  made  by  a  particular  trader,  sells  them  as  and  for  the  goods 
of  that  trader,  he  does  that  which  injures  that  trader."    If  he  sells 
wares  of  as  good  quality,  he  impairs  the  patronage  of  the  trader 
under  a  false  pretense;  and  if  he  sells  wares  of  an  inferior  quality, 
he  injures  the  good  will  and  reputation  of  the  trader's  business, 
Bnt  upon  a  review  of  all  the  testimony,  we  have  been  unable  to 
discover  any  deception  practiced  by  means  of  any  business  card, 
advertisement,  circular  or  other  publication,  by  which  the  machines 
of  the  Williams  Manufacturing  Company  have  been  put  upon  the 
market  as  having  been  manufactured  by  the  Singer  Manufactur- 
iDg  Company.     On  one  business  card,  Brill,  the  general  agent, 
fdainly  publishes  the  **  English  Singer  Sewing  Machine  "  as  manu- 
factured in  Montreal,  Canada;  and  the  factory  of  the  ''  German 
Singer  Sewing  Machine  "  is,  on  another  card,  represented  as  located 
at  Eaiserslautern,  Germany;  and  Kaiser  Brothers  are  held  out  as 
the  manufacturers.    No  purchaser  of  ordinary  intelligence  would 
be  likely  to  be  deceived  as  to  the  manufacturer,  or  the  place  where 
roaoufactured.    And  the  word ''  Singer,  "  though  used  in  their  cards, 
circulars  and  newspaper  advertisements,  nowhere  appears  uiK)n  the 
machines  manufactured  by  the  Williams  Manufacturing  Company. 
It  is  said   however  that  the  trade-mark  of  the  Williams  Manu- 
factiiri!i<^  Company  is  such  an  imitation  of  that  adopted  by  the 
Singer  M.i'.i  ifucturing  Company  as  to  be  easily  mistaken  for  it  by 
purchasers.     How  far  the  similarity  is  likely  to  deceive  must  be 
determined,  not  by  the  impression  made  upon  a  heedless  and  unob- 
Bervant  buyer,  but  upon  one  of  at  least  ordinary  intelligence  and 
observation.     To  entitle  a  complainant  to  relief  against  a  colorable 
imitation  of  a  trade-mark  he  must  clearly  show  not  only  a  property 
right  in  himself,   but    also   that  the  resemblance  between  the 
original  and  the  imitation  is  such  as  would  mislead  f>ersons  pur- 
chasing with  ordinary  caution.    Robertson  v.  Berry,  50  Md.  591; 
s.  c,  33  Am.  Bep.  328.    We  do  not  think  that  the  trade-mark  used 
by  the  Williams  Manufacturing  Company-  -being  an  oval  metallic 
pU  c  with  a  lion's  head  in  bold  relief,  surrounded  by  the  words 
•*\Viriain8   MTg.   Co.,   Montreal"  and  '*  Trade  Mark,"  is  of  a 
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chanicter  thiit  would  mislead  parchasers  of  ordinary  caation.  In 
Singer  Mamifg  Co,  v.  RiUg^  supra,  the  court  in  passing  upon  an 
all^;ed  violation  of  the  trade-mark  of  the  Singer  Manufacturing 
Company  of  New  Jersey,  held  that  the  shuttle  deyice,  as  a  trade- 
mark, had  not  been  violated  by  the  device  used  on  the  WilUams 
machine  of  Montreal — the  alleged  imitation  not  being  calculated 
to  deceive  a  purchaser. 

Whatever  foundation  there  may  be  for  an  action  in  damages,  we 
do  not  think  that  an  injunction  was  warranted  against  Brill,  the 
plaintifF  in  error,  by  reason  of  the  testimony  of  witnesses  who  had 
purchased  machines  from  his  agents,  and  who  were  called  to  prove 
the  verbal  representations  of  such  agents,  that  the  sewing  machines 
sold  by  them  were  of  the  Singer  Company's  manufacture.  There 
is  evidence  that  those  agents  dealt  not  alone  in  the  ^'  English  Singer 
Sewing  Machine,"  but  in  the  different  varieties  of  sewing  machines 
known  to  the  trade;  but  whether  they  dealt  in  other  machines  or 
not,  we  find  no  evidence  that  the  plaintiff  in  error  authorized  any 
false  representations,  oral  or  otherwise,  to  be  made  by  his  agents 
as  to  who  were  the  manufacturers  of  the  Williams  machines. 

The  judgment  of  the  Superior  Court  we  think  should  be  revened. 
Tlie  injunction  granted  against  the  plaintiff  in  error  should  be  dis- 
solved, and  the  action  of  the  Singer  Manufacturing  Company  dis- 
missed. 

Judgmmt  aeeordimglg. 


Harker  v.  Smith. 

(41  Ohto  B(.  tas.) 
WUl-  provmon  far  accountant. 

The  testator  in  his  will  Tequested  the  plaintiff  to  keep  the  aoooants  of  his  ex- 
ecutor and  assist  in  the  settlement  of  the  estate,  and  provided  a  certain  salaiy 
for  liim.  Held,  not  a  legncy,  bat  a  contract,  for  breach  of  which  an  action 
woald  lie. 

ACTION  to  recover  salary.  The  will  of  John  Bates  provided  : 
*'  I  hereby  request  and  desire  William  J.  Harker,  who  has 
attended  to  my  business,  keeping  my  books  and  accounts,  to  con- 
tinue to  take  charge  of  and  keep  the  accounts  of  my  estate  for  my 
executor  and  trustees,  and  in  any  way  he  can  to  assist  in  the  set- 
tlement of  my  estate,  ao  long  as  his  services  may  be  necessary,  and 
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for  snch  services  I  allow  him  a  salary  of  fifteen  hundred  dollars  per 
yean  to  be  paid  to  him  by  my  executor  in  monthly  installments/' 

The  plaintiff  averred  in  his  petition  that  he  took  charge  of  the 
iKwks  of  the  estate  and  continued  to  keep  the  accounts  of  the  es- 
tate until  April  18,  1874,  when  the  defendant  dismisssed  and 
discharged  him. 

The  defendant  for  defense  alleged  that  he  discharged  the  plaint- 
iff for  the  reason  that  the  services  of  a  bookkeeper  were  no  longer 
necessary  to  said  estate;  and  also  that  the  plaintiff  had  failed  in 
divers  ways  properly  to  discharge  iis  duties  as  bookkeeper,  and  al- 
leged also  two  other  defenses. 

There  was  judgment  for  the  plaintiff.  This  judgment  was  re- 
versed by  the  District  Court. 

Cowan  £  Ferrin  and  Hoadlyy  Johnson  <&  Colston^  for  plaintiff  in 
error. 

Jordan,  Jordan  £  Williams,  for  defendant  in  error. 

McCattlet,  J.'  The  liability  of  the  executor  to  the  plaintiff  in 
error  depends  mainly  upon  the  question,  whether  or  not  the  pro- 
Tisions  of  item  thirteen  of  the  will  gives  him  a  conditional 
legacy. 

A  conditional  legacy  is  defined  to  be  '^  a  bequest  whose  existence 
depends  upon  the  happening  or  not  happening  of  some  uncertain 
event,  by  which  it  is  either  to  take  place  or  be  defeated."  2 
Wms.  Ex.  1258;  2  Roper  Leg.  283.  The  effect  to  be  given 
to  item  thirteen  of  the  will  is  to  be  determined  by  the  mani- 
fest purpose  of  the  testator  in  making  the  provision,  rather  than 
^y  giving  force  and  consequence  to  any  particular  expression  used 
in  it.  The  evident  purpose  of  the  testator  was  not  to  give  any- 
thing either  directly  or  upon  condition  to  Harker;  but  to  appoint 
iim  to  assist  the  executor  and  trustee  of  the  will  to  perform  ecr- 
'  lin  duties  to  the  estate  at  a  stated  salary.  While  the  testator  says, 
"for  snch  services  I  allow  him  a  salary  of  fifteen  hundred  dollars 
t  r  year,"  that  expression  is  used  in  reference  to  his  services  to  be 
•rformed  for  the  estate.  If  Harker  had  refused  or  become  unable 
'rom  any  cause  to  perform  the  services,  he  could  not  have  earned 
*lio  salary.  It  was  to  be  paid  for  the  services.  It  was  money  to  be 
wrned,  and  if  not  earned,  not  to  be  paid.  It  is  urged  that  it  is  a 
■ -gacy  upon  condition,  the  condition  being  that  Harker  should 
Vol.  LII  - 11 
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serve  the  executor  in  a  specified  way.  Service  in  a  specified  way  is 
the  common  way  of  earning  a  salary,  and  the  money  thus  earned 
as  the  bookkeeper  of  the  executor  belonged  to  the  servant  because 
of  the  labor  he  had  performed  and  not  because  of  the  provision  of 
the  will.  The  provision  that  the  salary  shall  be  paid  in  monthly 
installments  indicates  that  payments  shall  not  be  delayed  as  legacies 
are,  until  the  indebtedness  of  the  estate  is  paid;  but  be  paid  as  the 
settlement  of  the  estate  progressed  and  as  a  part  of  the  expenses  of 
managing  the  estate. 

Looking  to  all  the  provisions  of  this  item  of  the  will  we  are  of 
the  opinion  that  it  does  not  provide  a  legacy  for  Harker,  but  is  a 
testamentary  appointment  of  a  bookkeeper  for  the  executor,  at  a 
a  fixed  salary,  and  for  such  time  as  a  bookkeeper  was  necessary  in  the 
settlement  of  the  estate.  The  effect  of  the  appointment  would  be 
that  Harker  had  the  right  to  the  salary,  if  he  tendered  performance 
of  the  duties  of  bookkeeper  while  a  bookkeeper  was  necessary  to 
the  executor,  even  though  the  executor  refused  to  accept  his  ser- 
vices; and  that  after  the  executor  had  accepted  his  services,  the 
same  relation  as  to  services  and  salary  and  discharge  would  exist 
between  them  as  if  he  had  been  employed  by  the  executor  himself, 
upon  the  same  terms  and  conditions  specified  in  this  item  of  the 
will. 

Harker  was  to  be  the  bookkeeper  of  the  executor  in  matters  per- 
taining to  the  estate.  And  any  misconduct,  or  unfaithfulness  or 
incompetency  on  his  part  would  justify  his  discharge  the  same  as  if 
he  had  been  selected  and  employed  by  the  executor  himself.  He 
was  acting  under  the  executor  and  subject  to  his  reasonable  control 
and  direction.  The  executor  was  charged  with  the  care  and  manage- 
ment of  the  estate,  and  if  the  bookkeeper  thus  employed  to  assist 
in  its  affairs,  no  longer  acted  in  the  interest  of  the  estate  his  dis- 
charge by  the  executors  was  lawful  and  proper. 

If  Harker  was  wrongfully  discharged  and  could  have  found  employ- 
ment, or  did  have  employment,  whatever  he  realized  or  could  have 
realized  from  it  should  bo  deducted  from  the  salary  he  was  pre- 
vented from  earning  by  the  discharge. 

The  Superior  Court  seems  to  have  treated  the  provision  of  the 
will  as  a  provision  in  the  nature  of  a  legacy,  and  held  that  Harker 
was  entitled  to  the  monthly  allowance  if  he  offered  to  perform, 
whether  his  services  were  necessary  or  not  and  whether  they  were 
valuable  or  not. 
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The  District  Court  adopted  the  same  view  as  to  the  legal  effect  of 
the  provision  of  the  will,  but  held  further  that  the  Superior  Court 
had  not  jurisdiction  of  the  action  because  it  was  an  action  against 
an  executor  to  recover  a  legacy  before  the  right  to  recover  it  had 
been  fixed  by  a  finding  of  the  Probate  Court.  If  the  provision  how- 
ever, was  not  a  legacy,  as  we  think  it  was  not,  the  Superior  Court 
had  jurisdiction  of  it,  and  in  that  aspect  of  the  case  it  becomes 
necessary  to  consider  some  of  the  proceedings  upon  the  trial  to  deter- 
mine whether  the  court  erred  in  overruling  a  motion  by  the  defend- 
ant for  a  new  trial. 

The  Superior  Court  upon  the  trial  instructed  the  jury  "  that  the 
defendant  by  his  answer  admitting  that  this  provision  was  made, 
admitting  that  the  plaintiff  entered  upon  the  discharge  of  his  duties 
and  continued  to  discharge  them  until  the  18th  day  of  April,  1874, 
avers  that  he  refused  any  longer  to  permit  him  to  discharge  those 
duties,  first,  because  it  was  not  necessary  to  have  his  services  any 
longer  in  taking  charge  of  or  keeping  the  accounts  of  the  estate  for 
said  executors  and  trustees  named  in  said  will  or  to  have  him  aid 
in  settling  the  estate.  Second,  he  says  that  the  plaintiff  collected 
and  appropriated  moneys  of  the  estate,  and  kept  inaccurate  accounts 
and  failed  properly  to  discharge  his  duties  under  the  provisions  of 
the  will;  that  he  became  disagreeable  and  unpleasant  in  his  manner 
and  conduct  toward  this  defendant;  and  that  he  also  failed  to  obey 
the  orders  given  him  by  this  defendant,  and  that  by  reason  thereof 
and  for  the  reasons  aforesaid  he  discharged  him.  Third,  he  sets 
forth  that  the  plaintiff  entered  into  a  combination  with  certain  per- 
sons to  defeat  the  will  of  John  Bates;  but  as  I  have  already  ruled 
in  the  course  of  the  trial,  that  would  not  authorize  the  defendant  to 
refuse  to  permit  him  to  discharge  the  duties,  and  you  will  not  con- 
sider that  portion  of  the  answer."  Thk  instruction  practically 
withdraws  from  the  consideration  of  the  jury  all  matters  of  defense 
in  an  action  other  than  one  for  the  non-payment  of  a  legacy  to  whicli 
the  right  of  the  plaintiff  was  complete  beyond  all  conditions. 

The  defendant  upon  the  trial  requested  the  court  to  instruct  the 
jury  "  that  Mr.  Smith,  the  executor,  had  a  right  to  discharge  Mr. 
Harker  or  refuse  longer  to  employ  and  pay  him  if  ho  refused  to 
obey  his  lawful  orders,  if  he  was  negligent  and  unskillful  in  kee|)- 
ing  the  accounts  of  the  estate,  if  he  absented  himself  improperly 
from  the  place  of  business,  the  office,  and  neglected  its  duties,  for 
improperly  retaining  or  using  money  of  the  estate,"  which  request 
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was  refased  by  the  court  and  and  was  not  given.  The  refusal  togire 
this  instruction  prevented  the  defendant  from  having  proper  and 
pertinent  matters  of  defense  considered  and  was  error.  The  motion 
of  the  defendant  for  a  new  trial  should  have  been  sustained,  not 
for  want  of  jurisdiction  as  held  by  the  District  Oourt,  but  for  error 
in  overruling  the  motion  of  the  defendant  for  a  new  trial. 

Judgment  a  firmed. 


Ibok  Railroad  Compaky  v.  Fikk. 

(41  Obfo  St.  SI.) 
Corporalian  —  suit  to  compel  issue  of  stock. 

An  assignee  of  stock  in  a  railroad  company  on  which  an  installmen  remains 
unpaid  by  the  original  subscriber,  may,  upon  properly  tendering  the  same, 
with  interest,  maintain  an  action  in  equity  to  compel  the  company  to  issue  to 
him  a  stock  certificate.* 

ACTION  to  compel  issue  of  stock.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

NiBal  <&  Cherrington  and  PT.  A.  ffutchins,  for  plaintiff  in  error. 
0.  F.  Moore  and  R,  Leele,  for  defendant  in  error 

DiCKMATS",  J.  It  appears  from  the  record  that  at  the  organiza- 
tion of  the  Iron  Railroad  Company  in  the  year  1849,  Henry  Blake 
subscribed  for  eighty  shares  of  its  capital  stock,  of  the  par  value  of 
fifty  dollars  each.  Between  the  23d  of  April,  1849,  and  the  Ist  of 
July,  1851,  inclusive,  sixteen  installments  of  stock,  in  the  aggregate 
equal  to  the  full  amount  of  his  subscription,  were  called  for  by  the 
company.  At  the  time  of  his  death,  on  the  28th  of  July,  1851, 
Blake  had  paid  six  of  fchese  installments  as  called  for,  the  last 
being  that  of  March  1, 1850.  He  had  also  made  a  cash  payment  in 
addition  to  paid  calls,  and  his  administrator  made  a  further  oasli 
payment  in  July,  1853,  leaving  an  unpaid  balance  on  his  original 
stock  subscription. 

[Omitting  statements.] 

On  the  25th  of  February,  1873,  the  defendant  in  error,  Jacob 
Pink,  as  assignee  and  owner  of  the  eighty  shares,  tendered  to  the 

•  See  Freon  v.  Carriage  Co,  (42  Ohio  St.  30).  51  Am.  Rep.  7W. 
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proper  officers  of  the  company  the  amount  of  the  installments  re- 
maining unpaid,  with  the  interest  thereon,  and  demanded  the  issue 
to  him  of  stock  certificates,  which  the  company  refused.  Upon  such 
demand  and  refusal  a  cause  of  action  accrued  to  Fink,  and  snit  was 
thereafter  begun  on  the  31st  day  of  December,  1873. 

[Omitting  other  questions.] 

But  the  question  arises  had  Fink  the  right  to  demand  the  issue 
to  him  of  certificates  for  the  stock  he  had  purchased  from  the 
residuary  legatee,  and  what  was  his  remedy  when  the  company 
refused  to  comply  with  the  demand  ?  Though  holding  no  certificates 
as  indicative  of  legal  ownership,  he  was  doubtless  the  equitable 
owner  of  the  shares  subscribed  by  Henry  Blake.  As  such  owner, 
seeking  not  only  a  transfer  to  himself  of  the  specific  property  —  the 
eighty  shares  —  but  other  equitable  relief  in  reference  thereto,  it 
came  within  the  province  of  a  court  of  equity  to  extend  to  him  its 
aid.  It  is  said,  however,  that  courts  of  equity  do  not  entertain 
jorisdiction  for  a  specific  performance  on  the  sale  of  stock,  where 
compensation  in  damages  would  furnish  a  complete  and  adequate 
remedy.  But  courts  of  equity  will  not  refuse  to  entertain  jurisdic- 
tion, when  in  connection  with  the  relief  of  decreeing  a  transfer  of 
specific  property,  a  further  and  essential  relief  is  asked,  which  those 
courts,  by  their  procedure,  are  best  adapted  to  furnish.  Fink,  as 
equitable  owner,  is  seeking  not  only  an  issue  to  him  of  stock  cer- 
tificates, and  to  be  recognized  and  treated  as  a  stockholder,  but 
he  prays  for  relief  by  way  of  account  —  running  through  many 
years  -  of  cash  and  stock  dividends  declared,  of  profits  arising  in 
any  other  manner  upon  his  stock,  of  the  increase  and  gains  of  the 
company  since  its  organization,  of  the  disposition  of  such  increase 
and  gains,  and  the  shape  in  which  they  now  stand  -  relief  cspcci- 
ally  equitable  in  its  character,  and  which  he  could  not  adequately 
obtain  through  an  action  at  law  for  the  recovery  of  damages.  As 
far  as  his  remedial  rights  are  concerned,  we  do  not  think  he  should 
be  treated  as  a  delinquent  subscriber  to  stock,  and  be  debarred  the 
privileges  of  a  stockholder,  for  although  neither  Henry  Blake,  nor 
his  administrator,  nor  James  H.  Blake  ever  fully  paid  the  original 
sabscription.  Fink,  in  that  regard,  is  chargeable  with  no  default, 
his  tender  of  the  full  amount  due  on  the  subscription  having  been 
refused  by  the  com  pany . 

The  practice  of  courts,  in  the  exercise  of  chancery  powers,  to  de- 
cree the  transfer  of  stock  by  corponitions,  is  settled  by  well  ad- 
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jadged  cases.  In  Hill  v.  Rockiughani  Bank,  44  N.  H.  567,  it  was 
held  that  a  bill  in  equity  will  lie  to  compel  the  delivery  of  certifi- 
cates of  stock  to  one  who  has  already  an  equitable  title  to  such 
stock,  although  a  suit  at  law  might  also  be  maintained  therefor.  In 
Cash  nan  v.  Tliayer  M.  Co,,  7«i  N.  Y.  365;  s.  c,  32  Am.  Rep.  315, 
which  was  an  action  to  compel  the  corporation  to  transfer  upon  its 
books  certain  shares  of  stock,  and  to  issue  a  new  certificate,  tlie 
court  say:  **  The  jurisdiction  which  courts  of  equity  exercise  over 
individuals  extends  equally  to  acts  done  or  omitted  to  be  done  by 
private  or  municipal  corporations.  And  the  power  to  compel  a 
transfer  of  specific  property  is  a  salutary  one,  arid  should  be  exer- 
cised where  such  relief  alone  will  work  a  complete  and  ample  rem- 
edy." The  same  principle  has  been  recognized  in  other  cases  in 
which  courts  in  the  exercise  of  a  sound  discretion,  have  decreed  a 
transfer  of  stock  by  corporations,  in  connection  with  other  equi- 
table relief. 

Apart  from  the  foregoing  considerations,  it  will,  we  think,  be 
suggested  by  the  record  that  the  apparent  effort  of  the  plaintiff  in 
error  to  retain,  without  accounting,  the  several  sums  of  money  paid 
to  the  company  by  Henry  Blake  and  his  administrator,  does  not 
forcibly  commend  itself  to  the  equity  and  good  conscience  of  the 
court,  when  asked  to  refuse  all  equitable  relief  and  remand  the  de- 
fendant in  error  to  his  action  at  law  for  damages. 

In  our  opinion  there  should  be  an  affirmance  of  the  judgment  of 
the  District  Court 

Judgment  accordingly. 


Loeser  v.  Humphrey. 

(41  Ohio  St.  378.) 

Damages — remote  —  physician's  negligence. 

Where  one  has  been  personally  injured  by  the  negligence  of  another,  without 
fault  on  his  own  part,  and  employs  a  reputable  physician,  his  recovery  of 
actual  damages  may  not  be  diminished  by  the  physician's  mistake  or  neglect.* 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

See  note,  White  v.  Gonly,  post. 


JANUARY  TEBM,  1884.  87 

Looser  v.  Humphrey. 

—      -  II  .. .     .  . . _       II  ~ 

,/.  E,  Ingersoll  and  Peier  Zucher,  for  plaintiff  in  error. 
E.  «/.  Blandin,  for  defendant  in  error. 

DiCKiCAN,  J.  The  original  action  was  brought  in  the  Court  of 
Common  Pleas  of  Cuyahoga  county,  by  Edward  Humphrey  against 
Loeser  &  Co.,  for  alleged  carelessness^  in  leaving  their  horse  in- 
securely tied,  whereby  he  broke  away  and  ran  with  the  wagon  to 
which  he  was  harnessed,  into  the  wagon  of  Humphrey,  and  se- 
Terely  injured  him  in  his  person.  At  the  trial  the  plaintiff  gave 
testimony  tending  to  prove,  that  by  reason  of  the  collision  and 
accident,  the  plaintiff  had  suffered  a  concussion  of  the  spinal  chord 
and  brain,  resulting  in  an  injury  to  his  eyesight,  which  was  thereby 
mach  impaired;  and  that  in  consequence  of  his  injuries,  his  ability 
to  walk  was  also  much  impaired,  with'  other  consequential  damage. 
The  defendants  to  maintain  the  issue  on  their  part,  gave  testimony 
tending  to  prove  that  the  ordinarily  approved  medical  treatment 
in  such  cases  was  to  administer  currents  of  electricity  to  the  patient 
and  the  injured  parts,  and  that  if  such  had  been  done  in  the  pres< 
ent  case,  the  condition  of  the  plaintiff  would  have  been  better  than 
it  was;  that  for  want  of  such  treatment  his  condition  was  rendered 
worse,  and  more  likely  to  be  permanent  than  it  would  have  been* 
had  electricity  been  applied. 

There  was  a  verdict  and  judgment  for  the  plaintiff. 

The  District  Court  affirmed  the  judgment  of  the  Court  of  Com- 
mon Pleas,  and  this  proceeding  is  now  prosecuted  to  reverse  the 
jadgment  of  the  District  Court. 

The  only  assignments  of  error  which  we  deem  it  material  to  con- 
sider are,  that  the  court  erred  in  its  charge  to  the  jury,  and  in  re- 
fusing to  charge  the  jury  as  requested  by  the  defendants  below. 
The  court  charged  in  reference  to  the  medical  treatment  of  the 
plaintiff  for  his  injuries,  as  follows: 

'*  If  the  plaintiff  is  entitled  to  recover  any  damages,  then  lie  is 
entitled  to  recover  an  amount  sufficient  to  compensate  him  for  the 
injary  which  he  has  actually  sustained,  so  far  as  the  damages  to 
him  naturally  and  directly  flowed  from  and  were  caused  by  his 
wounds,  bruises,  etc.,  caused  by  defendant's  acts  or  negligence  com- 
plained of.  After  the  plaintiff  was  injured  he  was  bound  to  use 
ordinary  care  and  prudence,  under  all  the  circumstances,  to  take 
care  of  himself  and  his  wounds;  and  if  he  employed  a  physician 
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of  good  stauding  and  reputation,  supposing  and  having  reason  to 
think  he  was  such,  and  who,  in  fact,  was  such  as  it  is  admitted  he 
was  in  this  case,  then,  though  the  physician  may  not  have  used  all 
the  approved  remedies,  or  that  remedy  which  would  have  been  most 
suitable  in  the  case,  or  which  a  good  medical  man  would  have  used 
under  the  circumstances,  and  on  account  of  the  failure  to  use  such 
usual  or  proper  remedy,  his  condition  is  worse  than  it  would  be  had 
it  been  uscmI;  still,  plaintiff  may  recover  for  his  actual  damages,  if 
he  himself  has  not  been  negligent ;  and  such  treatment  or  failure 
to  use  such  remedy  merely,  will  not  prevent  him  from  recovering 
the  full  extent  of  his  injuries  as  aforesaid." 

It  is  contended  in  behalf  of  the  plaintiffs  in  error,  that  the  court, 
in  this  portion  of  its  charge,  interfered  with  the  province  of  the  jury, 
and  withdrew  from  them  the  determination  of  the  question  whether 
Humphrey  had  used  ordinary  care  in  providing  himself  with  a 
physician,  and  virtually  said  to  them  that  if  Humphrey  employed 
a  physician  of  good  standing  and  reputation,  he  had  thereby  exer- 
cised ordinary  care.  Whether  the  instruction  of  the  court  on  this 
point  was  erroneous  or  not  we  deem  it  unnecessary  to  inquire,  as 
wo  do  not  consider  the  instruction  material,  it  not  having  be^ 
claimed  at  the  trial,  and  the  record  disclosing  no  evidence  that 
there  was  any  want  of  ordinary  care  and  prudence  on  the  part  of 
Humphrey  in  securing  proper  medical  or  surgical  assistance.  As 
an  instruction  to  the  jury  in  reference  to  the  care  which  he  should 
have  exercised  in  employing  a  physician  was  not  therefore  material 
the  judgment  will  not  be  reversed  on  the  ground  that  such  instruc- 
tion was  erroneous.  Loundenbicky.  GolUns,  4:  Ohio  SL  251;  Creed 
V.  Coffi,  Dank  of  Cincinnati,  11  Ohio,  489;  Wash.  MuL  Ins.  Co.  v. 
7?'W,  ^\)  Ohioi  202,  206,  207;  Kugler  v.  Wiseman,  20  Ohio,  361; 
Walker  v.  Lessee  of  Devlin,  3  Ohio  St.  605. 

It  is  conceded  that  at  the  time  Humphrey  was  injured,  no  negli 
gonco  of  his  own  contributed  to  his  injury.  His  cause  of  action  wa^ 
then  complet<%  and  Looser  &  Company  became  liable  for  the  natural 
and  proximate  consequences  of  the  collision  occasioned  by  their  negli- 
gence. In  tracing  the  boundary  between  consequences,  proximate 
and  remote,  it  is  difficult,  as  remarked  by  Professor  Parsons,  to  lay 
down  a  definite  rule  of  great  practical  value  or  efficacy,  in  determin- 
ing for  what  consequences  of  an  injury  a  wrong-doer  is  to  be  held 
responsible.  2  Pars.  Cont.  457.  In  Harrison  v.  Berkley,  1  Strobh. 
548,  it  was  said:     ''He  shall  not  answer  for  those  which  the  party 
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grieved  has  contribated  by  his  own  blamable  regligence  or  wrong 
to  produce,  or  for  any  which  such  party,  by  proper  diligence,  might 
have  prevented." 

There  can  be  no  dispute  but  that  Humphrey  acted  in  good  faith, 
showed  due  diligence,  and  used  reasonable  means  to  effect  liis  cure 
and  restoration.  He  employed  a  physician  **  of  good  standing  and 
reputation."  It  was  not  incumbent  upon  him  to  incur  the  greatest 
expense,  and  call  in  the  most  eminent  physician  or  surgeon  of  the 
highest  professional  skill,  and  most  infallible  judgment,  beforc  he 
could  hold  the  defendants  answerable  for  the  condition  in  whicii  lie 
was  left  at  the  end  of  his  medical  treatment.    Having  exercised 


ordinary  care  and  reasonable  judgment  in  selecting  a  physician,  ho 
was  not  required,  as  said  by  the  court,  in  Stover  v.  BltiehiU,  51  Me. 
430,  "to  insure,  not  only  the  surgeon's  professional  skill,  but  also 
his  immunity  from  accident,  mistake  or  error  in  judgment,"  in 
order  to  recover  of  the  original  wrong-doer,  damages  arising  from 
no  fault  on  his  part,  and  from  causes  beyond  his  power  to  control 

It  seems  to  be  well  settled  that  where  one  is  injured  by  the  negli- 
gence of  another,  if  his  damage  has  not  been  increased  by  his  own 
«ahfiequent  want  of  ordinary  care,  he  will  be  entitled  to  recover  of 
the  wrong-doer  to  the  full  extent  of  the  damage,  ulthougli  the 
physician  whom  he  employed  omitted  to  apply  the  remedy  most 
approved  in  similar  cases,  and  by  reason  thereof  the  damage  of  tlic 
injured  party  was  not  diminished  as  much  as  it  otherwise  would 
have  been.  Lyons  v.  Erie  Ry.  Oo.,  57  N.  Y.  489;  TiMe  v.  F^trni- 
ingtoHyb^ls.  H.  13;  Slover y. BhtehiU,  siijjra;  Bardwellv.  Jamaicay 
15Vt438;  Collins  y.  Council  Bluff Sy  32  Iowa,  324;  s.  c,  7  Am.  Rep. 
200;  Rict^  V.  Des  Moines^  40  Iowa  638;  Eastman  v.  Sanhorn,  3  Allen, 
594;  Patje  v.  Bucksporty  64  Me.  51;  s.  c,  18  Am.  Rep.  239. 

The  collision  must  be  treated  as  the  proximate  cause  of  Humph- 
rey's damage.  It  was  tliis  that  imposed  upon  him  tlio  necessity  of 
employing  a  physician,  and  of  being  subject  to  all  the  contingencies 
attendant  upon  the  present  imperfect  state  of  medical  science.  In 
Insurance  Co.  v.  Boouy  95  U.  S.  117,  Strong,  J.,  said:  '*  The  prox- 
imate cause  is  the  efficient  cause,  the  one  that  necessarily  sets  the 
other  causes  in  operation ''  In  Byrne  v,  Wilson,  15  Ir.  C.  L.  332, 
•U2,  a  stage-coach  by  the  negligence  of  the  driver,  was  precipitated 
into  a  dry  canal.  The  lock-keeper  thereafter  negligently  opened 
the  gate  of  the  canal  and  drowned  a  passenger.  Under  Lord  Camp- 
bxll's  act,  the  Irish  Court  of  Queen's  Bench  held  that  the  death 
Vol..  LIl  -    12 
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of  a  passenger  under  sacli  circuuislauces,  in  the  language  of  the 
act,  was  **  caused  "  by  the  negligence  of  the  driver.  The  passenger 
would  not  have  lost  her  life  but  for  the  subsequent  act  of  letting  in 
the  water,  which  was  not  the  necessary  consequence  of  the  previous 
precipitation  by  the  negligence  of  the  defendant's  servant.  But 
in  the  opinion  of  the  court,  the  defendant  was  not  relieved  from 
liability  for  his  primary  neglect,  by  showing  that  but  for  such  sub- 
sequent act,  the  death  would  not  have  ensued.  And  in  Page  v. 
Bucksporty  supra,  the  plaintiff  was  driving  over  a  defective  bridge 
in  the  defendant  town,  when  without  his  fault,  the  horse  broke 
through  the  bridge  and  fell.  The  plaintiif,  in  trying  to  extricate 
the  horse,  received  a  blow  from  the  horse's  head,  and  was  injured 
by  it.  He  was  at  the  time  exercising  oi*dinary  care.  It  was  held, 
that  the  defect  in  the  way  was  the  proximate  cause  of  the  injury. 

The  defendants  requested  the  court  below  to  charge  the  jury 
that  '^  if  the  attending  physician  did  not  give  the  plaintiff  the  ordi- 
nary approved  treatment,  and  his  case  is  worse  on  that  account  than 
it  would  otherwise  have  been,  then  to  that  degree  the  defendants 
would  not  be  liable  for  his  said  worse  condition."  The  court  re- 
fused so  to  instruct  the  jury,  and  in  so  refusing,  we  think  there 
was  no  error.  If  the  condition  of  Humphrey  was  worse  because  his 
physician  did  not  give  the  ordinarily  approved  treatment,  it  cannot 
be  attributed  to  any  want  of  care  and  prudence  on  Humphrey's  part 
in  securing  medical  or  surgical  aid. 

The  judgment  of  the  District  Court,  we  are  of  opinion,  should 

be  affirmed. 

Judgment  accordingly. 


Bronson  v.  Oberlix. 

(41  Ohio  St.  476.) 
ConstUutioncU  law  —  excise, 

A  statute  authorizing  Tillages  having  colleges  and  universities  within  their 
limits  to  provide  against  the  sale  of  intoxicating  liquors  within  such  vil- 
lages is  constitutional . 

CONVICTION  of  selling  intoxicating  liquors.     The  opinion 
states  the  point. 
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E,  O.  Johnson  and  8.  M.  Bddy,  for  plaintifF. 

W.  W.  Boyntan,  /.  A.  Webster  and  0.  A.  Metcalfe  for  defendant 
in  error. 

Nash,  J.  1.  Does  the  act  of  March  29,  1882  (79  Ohio  Laws, 
59),  authorizing  incorporated  villages  having  within  their  limits  a 
college  or  aniversity  to  provide  against  the  evils  resulting  from  the 
sale  of  intoxicating  liquors  therein,  contravene  the  limitations  im- 
posed by  the  Constitution  upon  legislative  power  ? 

In  considering  this  question  it  must  be  borne  in  mind  that  it  is 
well  settled  that  the  presumption  is  always  in  favor  of  the  validity 
of  the  law;  and  it  is  only  when  manifest  assumption  of  authority, 
and  a  clear  incompatibility  between  the  Constitution  and  the  law 
appear,  that  the  courts  will  refuse  to  execute  it.  Railroad  Go.  v. 
Commissioners,  1  Ohio  St.  77;  Ooshorn  v.  PurceU,  11  Ohio  St.  641; 
Lehmfn  v.  Mc Bride,  15  Ohio  St.  573. 

It  is  contended  that  a  classification  of  incorporated  villages  such 
as  is  sought  to  be  made  in  this  act,  and  the  clothing  of  the  coun- 
cil of  such  villages  with  powers  not  possessed  by  the  councils  of 
other  villages,  are  prohibited  by  the  Constitution. 

The  Revised  Statutes  divide  cities  into  grades  and  make  pro- 
visions for  each  grade  so  established.  Municipal  corporations  are 
dirided  into  three  classes  —  cities,  villages  and  hamlets.  Cities 
are  divided  into  two  classes  —  first  and  second.  Cities  of  the  first 
class  are  divided  into  three  grades  — first,  second  and  third.  Cities 
of  the  second  class  are  divided  into  four  grades—  first,  second, 
third  and  fourth.  This  classification  depends  upon  the  number  of 
inhabitants  within  a  city.  In  State  v.  Brewster,  39  Ohio  St.  653, 
it  ffas  held  that  sections  1546-1550  of  the  Revised  Statutes,  which 
make  the  classification  referred  to,  are  authorized  by  the  Constitu- 
tion. Judge  Ok  BY,  in  the  opinion  of  the  court,  says:  *-The 
validity  of  that  classification  has  been  repeatedly  recognized  in 
this  court,  and  the  reasons  for  adhering  to  that  construction  of  the 
Constitution  are  cogent  and  satisfactory." 

The  principle  seems  to  be  that  a  law  which  relates  to  certain 
manicipal  corporations  as  a  class,  and  having  a  like  effect  upon  all 
vithm  the  class  is  general ;  but  one  that  relates  to  a  particular 
mnnicipality  of  a  class  is  special.  Judge  Okey,  in  the  case  of 
McOiH  V.  State,  34  Ohio  St.  228,  said  :  *'  Under  the  power  to 
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organize  cities  and  Tillages  (Const.,  art.  13,  §  6),  the  general 
assembly  is  authorized  to  classify  municipal  corporations,  and  an 
act  relating  to  any  such  class  may  be  one  of  a  general  nature.'* 
Judge  McIlvainb,  in  the  case  of  State  v.  PowerSy  38  Ohio  St.  54, 
said  that  '^  judicious  classification  and  discrimination  between 
classes  will  not  destroy  the  uniformity  required  by  the  Constitu- 
tion." In  the  case  of  State  y.  Parsons,  40  N.  J.  Law,  123,  the 
principle  is  well  stated,  as  follows: 

^^  A  law  framed  in  general  terms,  restricted  to  no  locality,  and 
operating  equally  upon  all  of  a  group  of  objects,  which,  having 
regard  to  the  purposes  of  the  legislation,  are  distinguished  by 
characteristics  sufficiently  marked  and  important  to  make  them  a 
class  by  themselves,  is  not  a  special  or  local  law,  but  a  geiicRil 
law.*' 

The  classification  must  be  just  and  reasonable,  and  not  arbitrary. 
In  the  act  under  consideration  the  classification  is  just  and  reason- 
able. It  groups  in  a  class  all  incorporated  villages  in  the  Statv 
having  within  them  a  college  or  university.  There  are  many  of 
these,  and  they  are  located  in  all  sections.  Large  numbers  of  hoys 
and  young  men  are  congregated  in  them  for  the  purpose  of  acquir- 
ing an  education.  Many  of  them  are  away  from  home  and  parental 
restraints,  and  at  a  time  when  they  are  acquiring  habits  which  will 
make  them  useful  men,  or  will  destroy  all  hopeful  prospects  for 
the  future.  Such  villages  are  small,  and  do  not  have  the  polict 
restraints  of  the  larger  cities.  They  require  regulations  which  are 
unnecessary  in  other  villages  and  in  larger  cities.  The  value  of 
their  property,  and  their  greater  value  as  suitable  resorts  for  the 
education  of  youth,  depend  upon  such  villages  being  kept  free 
from  the  unrestrained  traffic  in  intoxicating  liquors.  These  con- 
siderations, and  many  othei*s  which  could  be  enumerated,  show  the 
just  and  substantial  character  of  the  classification  made  in  this 
law,  and  the  wisdom  of  the  general  assembly  in  making  it. 

It  is  also  claimed  that  the  legislature  cannot  delegate  the  power 
to  regulate  the  sale  of  intoxicating  liquors  to  the  councils  of  incor- 
porated villages.  This  is  a  settled  question  in  Ohio.  Several  years 
ago  the  council  of  the  village  of  McConnellsviile  provided  by  ordi- 
nance that  it  should  be  unlawful  for  any  person  to  keep  in  iu^ 
midst  a  house,  shop,  room,  booth,  arbor  or  place  where  ale,  porter 
or  beer  is  habitually  sold  or  fnrnished,  to  be  drank  in,  upon  or 
about  the  house,  shop,  room,  booth,  arbor,  cellar  or  place  where  6o 
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sold  or  famished.     This  it  did  under  an  authority  conferred  upon 
municipalities  by  statute  ^^to  regulate,  restrain  and  prohibit  ale, 

cr  and  porter-houses  or  shops,  and  houses  and  places  of  notorious 
ur  habitual  resort  for  tippling  and  intemperance."  This  act  w^  a 
(h  legation  of  power  by  the  general  assembly.  In  BurckhoUer  v. 
MiConnellsviUe,  20  Ohio  St.  309,  the  Supreme  Court  held  the 
ordinance  to  be  valid,  and  in  so  doing  of  necessity  concluded  that 
the  legislature  could  confer  a  power  possessed  by  itself  upon  mu- 
nicipal corporations. 

2.  The  plaihtiff  in  error  was  found  guilty  of  violation  of  the 
sa*ond  and  fourth  sections  of  the  Oberlin  ordinance.  These  sec- 
tions prohibited  the  sale  or  furnishing  of  any  intoxicating  liquors 
whatever,  or  in  any  quantity,  to  any  person,  except  for  two  pur- 
})o$es  —  mechanical  and  medicinal.  In  making  these  sections  did 
the  council  exceed  the  power  conferred  by  the  act  of  March  29, 
1882  ?  AVhether  the  legislature  could  confer  tlio  ])ower  to  prohibit 
tilt'  sale  of  intoxicating  liquors,  or  whetlier  tlie  council  by  ordi- 
nauee  could  prohibit  with  tliis  ])c)wor  conferred,  are  questions  not 
involved  in  this  case.  The  qnostion  simply  is:  *' What  power  did 
tiii^  act  confer  ?  "  We  are  of  the  opinion  that  it  did  not  give  au- 
thority to  prohibit.  As  expressed  in  the  body  of  the  law  it  was  a 
power  to  provide  against  the  evils  resulting  from  the  sale  of  intox- 
icating Uqiiors.  Section  16,  article  2  of  the  Constitution,  provides 
that  the  subject  of  a  bill  pending  before  the  general  assembly  sliall 
be  clearly  expressed  in  its  title.  In  trying  to  determine  what  the 
object  of  the  words  of  a  statute  are,  we  are  authorized  to  look  at 
its  title.  The  title  of  the  law  under  consideration  is  *'  An  act  au- 
tliorizing  certain  incorporated  villages  to  regulate  the  sale  of  in- 
toxicating liquors  therein."  Considering  the  words  of  this  act, 
'.'irether  with  its  title,  we  conclude  that  the  power  conferred  was  to 
rtrcrnlate  the  sale  of  intoxicating  liquors,  and  to  provide  against 
Hilj  resulting  therefrom,  but  not  to  prohibit.  We  are  confirmed 
in  this  conclusion  by  the  fact  that  in  previous  legislation  the 
word  "prohibit "  has  been  used  when  that  was  the  object  sought, 
and  not  alone  the  words  "to  regulate"  and  "to  provide  against 
tvila."    It  follows  that  sections  2  and  4  of  this  ordinance  are  void. 

A  part  of  an  ordinance  may  be  void  and  the  remainder  valid. 
but  the  other  sections  of  this  ordinance  are  not  involv<ed  in  this 
^^^t  and  therefore  we  express  no  opinion  in  regard  to  them. 

Judgment  reversed. 
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Bank  v.  Butler. 

(41  Ohio  St.  519.) 

Bank  —  agency     coUeetion. 

The  owner  of  a  domestic  note  left  it  witli  a  bank  for  collection,  and  if  not 
paid,  to  fix  tlie  indorser's  liability.  It  was  not  paid,  and  the  bank,  accord- 
ing to  custom,  gave  it  to  a  notary  for  protest.  Hdd,  that  the  bank  was  not 
liable  for  his  neglect. 


A 


OTIOX  of  damages  for  negligence.    The  opinioii  states  the 
case.     The  plaintiff  had  judgment  below. 


Samuel  A.  Nash,  for  plaintiff  in  error. 

W.  H.  C.  Ecker  and  Z>.  B.  Hehard,  for  defendant  in  error. 

Maktik,  J.  In  May,  1876,  Butler,  tlie  owner  of  a  promissory 
note  payable  June  17,  1876,  made  by  one  Croninger,  who  was  in- 
solvent, and  which  was  indorsed  by  a  responsible  indorser,  left  it 
for  collection  with  the  First  National  Bank  of  Oallipolis.  It  was 
dated  at  Gallipolis  and  no  place  of  payment  was  named  in  it. 
When  he  left  it  he  told  the  president  of  the  bank  that  he,  the 
president,  understood  it,  and  that  he  should  take  legal  steps  to  col- 
lect it;  and  he  testified  that  he  then  supposed  the  bank  officers 
would  do  what  was  necessary  to  be  done  in  making  the  collection. 
It  was  not  paid  when  due  and  was  handed  to  a  reputable  notary 
residing  at  Gallipolis  for  demand  and  protest.  Croninger  at  that 
time  resided  with  his  family  on  a  farm  some  three  or  four  miles 
from  Gallipolis.  Shortly  before  and  for  a  long  time  he  had  resided 
in  Gallipolis.  The  notary  failed  to  make  demand  but  protested  the 
note  and  gave  notice.  Butler  reimbursed  the  bank  the  amount  oi 
the  notary's  fee,  and  sued  the  indorser  who  was  adjudged  released 
on  account  of  the  notary's  negligence.  The  bank  had  no  agree- 
ment for  compensation  as  collecting  agent,  nor  any  expectation 
other  than  the  incidental  advantage  pertaining  to  such  service. 

The  original  action  against  tlie  bank  was  brought  by  Butler  in 
the  Common  Pleas  of  Gallia  county,  counting  on  the  notary's 
negligence,  and  alleging  that  he  had  placed  the  note  in  the  bank  for 
collection  and  had  directed  it  to  collect  or  legally  protest  the  same. 
On  a  trial  in  the  Common  Pleas,  Butler  took  judgment.    A  bill  of 
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exceptions  was  allowed;  and  the  District  Court  on  error  affirmed 
the  judgment.  To  obtain  a  reversal  of  that  affirmance  the  case  is 
here. 

The  only  question  that  need  be  noticed  is  whether  the  notary, 
under  the  facts  stated,  was  the  agent  of  the  bank  or  the  sub-agent 
of  Butler. 

In  Reeves  y.  Bank,  8  Ohio  St.  465,  the  plaintiffs,  Beeves,  Stephens 
&  Co.,  left  for  collection  with  the  Commercial  Bank  of  Toledo  — 
a  branch  bank  of  the  State  Bank  of  Ohio  —  their  draft,  duly  in- 
dorsed by  them,  for  $500,  on  Buckingham  &  Co.,  of  New  York, 
which  was  forwarded  to  the  American  Exchange  Bank  of  New 
York,  and  was  paid  and  credited  to  the  Commercial  Bank.  The 
Commercial  Bank  failed,  and  its  assets,  by  force  of  the  statute, 
passed  into  the  custody  of  the  State  Bank.  When  the  draft  was 
paid  to  the  American  Exchange  Bank  it  had  no  notice  that  it  was 
not  the  property  of  the  Commercial  Bank,  its  apparent  owner,  which 
was  then  apparently  solvent.  The  action  was  against  the  State 
Bank  as  representative  of  the  Commercial  Bank  counting  on  the 
arerment  that  the  Commercial  Bank  was  the  sub-agent  of  the 
plaintiffs,  and  that  the  proceeds  of  the  draft  was  their  money.  The 
essential  points  ruled  were,  that  the  Commercial  Bank  was  respon 
sible  to  the  owners  of  the  draft  for  the  conduct  of  the  New  York 
bank  and  for  the  proceeds  of  the  draft  immediately  on  its  collection, 
and  that  the  New  York  bank  was  the  agent  of  the  Commercial 
Bank,  and  not  the  sub-agent  of  Reeves,  Stephens  &  Co. 

Admissible  deductions  from  the  opinion  and  the  authorities  quoted 
and  approved  are : 

1.  That  the  Commercial  Bank  in  taking  the  draft  for  collection 
agreed  to  collect  it.  That  whilst  it  impliedly  agreed  to  transmit  it 
to  a  reliable  correspondent,  this  was  simply  incidental  to  the  prin- 
cipal object  iii  view. 

2.  That  the  acceptance  of  the  draft  for  collection  wd&  prima  fade 
evidence  that  the  service  was  not  regarded  as  gratuitous;  and  that 
it  was  one  of  many  similar  transactions  yielding  an  aggregate  profit, 
and  therefore  evidence  of  a  valuable  consideration. 

3.  That  the  Commercial  Bank  was  under  the  responsibility  of  the 
general  engagement  when  it  necessarily  engaged  the  services  of  its 
oorrespondent  at  New  York;  and  that  its  correspondent  was  of  its 
own  selection,  and  was  a  mere  instrument  used  by  it  in  carrjring 
ont  its  contract. 
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4.  That  a  collecting  bank  is  liable  not  only  for  a  default  of  its 
own  officers,  but  also  for  that  of  its  correspondent  in  the  absence  of  un 
agreement,  express  or  implied,  with  the  owner  varying  such  liability. 

These  rulings  and  inferences  of  that  well-considered  case  are  to 
be  kept  in  mind  in  reaching  a  conclusion  in  the  present  case.  The 
question  is  one  of  interpretation  of  the  contract.  It  has  proved  to 
be  difficult  of  solution,  and  has  led  to  an  irreconcilable  conflict  in 
the  authorities. 

The  opposite  view  is  to  the  effect  that  the  collecting  bank,  though 
lit^ble  for  the  default  of  its  own  officers  and  common  agents,  yet 
when  a  duty  in  course  of  collection  is  necessarily  intrusted  to  a 
sub-agent,  the  risk  of  negligence  rests  upon  the  owner  of  the  paper, 
in  the  absence  of  an  agreement  for  compensation  (other  than  the 
incidental  advantage  of  the  service),  indicative  of  an  intent  to  war- 
rant against  loss  from  negligence  of  such  sub-agent. 

In  our  view  of  the  facts  of  this  case  the  judgment  here  must  be 
the  same,  no  matter  which  doctrine  as  to  the  general  rule  of  law 
should  be  accepted.  And  we  have  endeavored  to  set  forth  the 
principles  already  adjudicated  in  this  State  with  sufficient  clearness 
to  avoid  misunderstanding  as  to  the  scope  and  effect  of  our  decis- 
ion. All  the  authorities  agree  that  the  general  liability,  whatever 
it  may  be,  incurred  by  a  bank  in  taking  for  collection  commercial 
paper,  foreign  or  domestic,  may  be  varied  by  agreement,  express  or 
implied,  of  the  parties.  In  this  case  it  is  sought  to  charge  a  bank 
at  Gallipolis,  to  which  a  note  was  delivered  for  collection  dated  at 
Galli})olis,  and  not  made  payable  at  any  particular  place,  for  the 
negligence  of  a  resident  notary,  whereby  the  liability  of  a  responsi 
ble  indorser  was  released. 

Xo  complaint  whatever  is  made  of  the  bank  or  its  conduct  in  the 
business,  except  as  it  may  be  held  to  be  responsible  for  the  acts  of 
the  notary  as  its  assumed  agent.  And  thus,  as  has  been  stated,  the 
only  question  is  whether  the  notary  was  the  agent  of  the  bank  or 
the  sub-agent  of  Butler. 

In  this  State  the  office  of  notary  public  is  established  by  statute 
(Rev.  Stat.,  §  110  efseq.).  Careful  provision  is  made  for  the  ap- 
pointment of  the  officer.  He  receives  a  commission,  and  is 
required  to  give  bond  and  take  an  official  oath.  He  is  also  required 
to  have  an  official  seal,  and  keep  a  register  which  is  declared  a 
public  record,  with  provision  for  its  perpetual  preservation.  One  of 
his  duties  is  *^  to  receive,  make  and  record  notarial  protests,"  and 
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his  ingtraments  of  protest  are  dficlared  prima  facie  evidence  of 
the  ^ts  thereia  certified.  All  bankers,  cashiers,  tellers  or 
clerks  of  banks  are  disqualified  to  hold  the  office;  and  directors, 
stockholders,  attorneys,  agenU  and  all  other  persons  holding 
official  relations  to  any  bank  are  incompetent  to  act  as  notary  in 
instances  ivhere  sucli  bank  is  interested.  The  policy  of  the  act  is 
to  secure  competent  and  disinterested  service,  and  to  encourage  the 
employment  of  a  notary  as  an  independent  officer  free  from  bias. 
But  the  statute  does  not  require  a  protest  It  renders  it  iucon- 
Tenient  to  dispense  with  the  servioes  of  a  notary,  and  as  an  induce- 
ment to  employ  him  as  well  as  for  conyenience,  makes  his  act  prima 
facie  evidence  of  demand  and  notice.  In  his  petition  Butler  avers 
that  he  directed  the  bank  to  collect  the  note  or  legally  protest  it. 
He  had  the  right  to  dictate  the  mode  of  fixing  the  indorser's  liability 
or  of  waiving  the  performance  of  that  duty  altogether.  Strictly 
taken  this  direction  divested  the  bank  of  discretion  to  select  a  pri 
rate  agent,  and  made  the  notary  his  own  agent.  The  case  however 
should  not  now  if  at  all  turn  on  snch  a  construction.  It  shonld 
appear  that  such  was  in  spirit  the  direction  actually  given  or  was 
the  natural  import  in  the  circumstances  stated  of  the  delivery  of 
the  note  for  collection. 

Before  the  passage  of  the  act  referred  to  a  notary  frequently  sus- 
tained a  double  relation  in  making  a  protest,  acting  both  as  public 
officer  and  as  an  officer  of  the  bank,  or  as  its  agent  or  attorney 
nnder  its  prirate  employment.  But  under  the  statute,  bankers 
throQghout  the  State  .have  generally  if  not  altogether  discontinued 
pritate  employment  and  relied  solely  on  the  notary  as  an  independent 
officer.  We  think  that  under  our  legislation  and  in  the  circum- 
stances stated,  a  bank's  customer  in  the  act  of  delivering  for  col- 
lection most  be  held  to  contemplate  the  preference  given  by  a  pro- 
U'st  and  to  direct  the  employment  in  due  course  of  a  notary;  and 
that  the  bank  in  taking  the  paper  for  collection  agrees  to  collect  it 
if  paid;  and  if  not  paid,  to  hand  it  to  a  reputable  notary  in  season. 
We  think  thia  may  be  said  to  be  the  natural  import  of  the  act  of 
<Wivery  by  the  one  and  of  taking  b}'  the  other,  especially  in  a  juris- 
>)iction  where  the  notary  can  act  only  as  an  independent  public 
officer.  Whatever  were  the  duties  of  the  bank  they  are  not  involved 
here.    No  complaint  is  made  in  respect  to  them. 

This  case  differs  widely  from  the  Reeves  case,  supra.     In  that  case 
the  customer  of  course  was  indifferent  as  between  distant  reputable 
Vol.  lit  — 13 
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correspondents.  The  draft  was  indorsed  to  the  bank  and  forwarded 
and  treated  as  its  own,  and  as  pointed  oat  by  Judge  Bbinkerhoff 
the  consideration  for  its  undertaking  was  not  only  the  incidental 
advantage  usually  arising  from  the  temporary  possession  of  the 
fund,  but  also  the  advantage  of  having  it  in  Eastern  exchange, 
which  to  a  certain  limit  it  was  required  by  its  charter  to  have,  and 
which  at  that  time  commanded  a  premium. 

In  Hoover  v.  WisCy  91  U.  S.  308,  the  doctrine  is  very  broadly 
announced  that  a  mere  collecting  agency  is  responsible  for  all  agents 
employed  in  the  course  of  collection;  and  that  such  agency  has  all 
the  rights  and  is  subject  to  all  the  liabilities  of  an  independent  con- 
tractor; and  Reeves  v.  Bank^  supra,  is  cited  and  approved  on  the 
supposition  that  it  is  in  point. 

In  Brilton  v.  Nicolls,  104  XJ.  S.  757,  the  defendants  were  bankers 
at  Natchez,  Miss.,  and  received  for  collection  (through  a  bank  in 
Illinois  as  agent  for  transmission  only)  two  promissory  notes,  both 
dated  at  Natchez,  with  no  place  of  payment  named  in  either.  They 
were  handed  to  a  reputable  notary  for  demand  and  protest.  He 
failed  to  make  demand,  but  protested  the  notes  and  gave  notice. 
The  action  was  to  recover  for  the  notary's  neglect  whereby  a  respon- 
sible iiidorser  was  released.  The  statute  of  Mississippi  relating  to 
notaries  was  in  substance  the  same  as  that  of  this  State.  Thus  that 
case  is  on  all  fours  with  the  one  under  consideration. 

The  court  held  the  action  not  sustainable.  Judge  Field  in  deliver- 
ing the  opinion  of  the  court  thus  states  the  conclusion  arrived  at: 
''  It  is  enough  here  that  the  notary  was  not  in  this  matter  the  agent 
of  the  bankers.  He  was  a  public  oflBcer  whose  duties  were  pre- 
scribed by  law,  and  when  the  notes  were  placed  in  his  hands  in 
order  that  such  steps  should  be  taken  by  him  as  would  bind  the 
indorsers  if  the  notes  were  not  paid,  he  became  the  agent  of  the 
holder  of  the  notes.  For  any  failure  on  his  part  to  perform  his 
whole  duty  he  alone  was  liable;  the  bankers  were  no  more  liable 
than  they  would  have  been  for  the  unskilfulness  of  a  lawyer  of  reputed 
ability  and  learning  to  whom  they  might  have  handed  the  notes  for 
collection  in  the  conduct  of  a  suit  brought  upon  them.^'  The  decision 
does  not  purport  to  subvert  the  general  rule  adopted  in  Hoover  t. 
Wtse,  supra,  and  must  have  been  regarded  as  in  harmony  with  it 
and  as  consistent  with  legal  analogies. 

In  Oearhart  v.  BoatmarCs  Savings  Inst.,  38  Mo.  60,  the  sole 
question  was  as  to  the  liability  of  the  defendant  for  the  default  of 
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the  notary  as  to  giving  notice  to  an  indorser  of  a  note  which  the 
defendant  had  received  for  collection.  It  appeared  that  the 
defendant  had  appointed  the  notary  and  required  him  to  give  bond 
for  the  due  performance  of  his  duties.  At  that  time  there  had 
been  no  authoritative  adjudication  in  Missouri  as  to  the  general 
rale  of  law  on  the  subject.  The  action  was  sustained.  The  opinion, 
without  announcing  a  general  rule,  concludes  thus:  '^  The  defend- 
ant having  appointed  the  notary  by  the  year  and  required  a  bond 
for  the  faithful  performance  of  his  duties  made  him  its  agent  and 
an  officer  of  the  bank.  ♦  ♦  *  The  notary  in  this  instance  was 
not  acting  in  the  character  of  an  independent  officer  in  discharge 
or  execution  of  a  duty  devolved  upon  him  by  law,  but  as  the  agent 

of  the  defendant.'' 

Judgment  reversed. 


UiLLARDv.  New  York  and  Cleveland  Gas  Coal  Company. 

(41  Ohio  St.  (MB.) 
Landlord  and  tenant  —  destntetion  of  premises. 

The  lessee  of  a  room  in  a  block  covenanted  to  keep  the  premises  in  good  repair, 
bat  if  the  premises  ivere  destroyed,  the  lease  was  to  become  void.  A  build- 
ing was  thereafter  erected  on  an  adjoining  lot  by  third  persons,  whereby  the 
demised  premises  were,  to  a  great  extent,  cut  of!  from  light  and  ventilation, 
and  rendered  damp  and  unhealthy,  but  were  capable  of  being  made  tenant- 
able  by  repairs.  Held,  that  the  lessee  was  not  authorized  to  abandon  the 
lease  and  refuse  payment  of  rent,  either  under  the  contract,  or  under  a  stat- 
ute providing  that  where  leased  buildings  shall  be  destroyed,  or  be  so  injured 
by  the  elements  or  any  other  cause,  as  to  be  unfit  for  occupancy,  the  liability 
for  rent  shall  cease. 

ACTION  for  rent.     The  head-note  states  the  case.    The  plaintiflE 
had  judgment  at  trial,  which  the  District  Coart  reversed. 

Hendersony  Kline  S  Tolles,  for  plaintiffs  in  error. 

Marvin,  Laird  S  Norton,  for  defendant  in  error. 

• 

DiCKKANy  J.  If  the  demised  premises  had  been  destroyed  during 
the  term  of  the  lease,  the  lessee  —  the  Gas  Coal  Company  —  would 
doubtless  have  been  discharged  from  the  payment  of  rent*  It  was 
one  of  the  covenants  in  the  lease  itself,  that  it  should  become  void 
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and  determine,  and  all  rent  thereon  should  cease  in  the  erent 
of  a  destruction  of  the  premises.  And  independently  of  the 
written  contract  between  the  parties,  as  only  two  rooms  in  the 
building  passed  to  the  lessee,  and  no  interest  in  the  land,  the  sub- 
ject of  the  demise  would  have  been  extinguished  by  the  destruction 
of  the  building,  and  the  liability  to  pay  rent  would  thereby  have 
terminated.  There  would  have  remained  nothing  upon  which  the 
demise  could  operate.  Winton  v.  Cornish,  6  Ohio,  477;  Wamak  t. 
McQU'arry,  28  Ind.  103;  Kerr  v.  Merchantf^  Exchange  Co.,  3  Ed. 
Ch.  315;  Oraves  y.  Berdan,  26  N.  Y.  498. 

In  the  case  at  bar,  although  the  demised  premises  were  not 
destroyed,  it  is  contended  that  they  were  so  injured  as  to  become 
unfit  for  occupancy,  and  that  therefore  there  was  no  longer  any 
obligation  to  pay  rent  to  the  lessors.  There  was  no  covenant  by 
the  lessors  to  repair,  but  the  lessee  covenanted  to  keep  the  premises 
in  good  and  constant  repair  at  its  own  expense,  and  at  the  ex])ira- 
tion  of  the  term,  to  surrender  them  to  the  lessors  in  as  good  condi- 
tion as  the  same  were  at  the  commencement  of  the  lease,  the 
natural  decay  and  wear  and  loss  by  fire  only  excepted.  It  is  to  be 
presumed  that  the  parties  made  their  contract  in  contemplation  of 
the  ordinary  action  of  the  elements,  and  of  the  situation  and  con- 
dition of  the  demised  premises  as  patent  to  the  ordinary  observer. 
It  would  naturally  be  expected  that  a  building  might  be  erected 
at  any  time  upon  the  adjoining  vacant  lot,  fronting  on  a  prominent 
business  street,  and  thus  cut  off  light  and  ventilation  from  that 
side.  But  obvious  as  the  contingency  was,  the  lessee  did  not  see 
fit  to  make  provision  for  an  abatement  of  rent  or  termination  of  the 
lease,  in  case  the  owner  of  the  vacant  lot  should  construct  a  build- 
ing thereon.  The  exclusion  of  light  and  air  must  have  been  fore- 
seen as  not  improbable,  and  the  lessee  covenanted  to  pay  rent,  in 
full  view  of  tlie  existing  and  prospective  state  of  things.  Having 
thus  covenanted  to  pay  rent,  except  only  in  the  event  of  the  de- 
struction of  the  premises,  the  lessee  was  bound  by  its  agreement, 
notwithstanding  the  subsequent  change  in  the  condition  of  the 
leased  premises  by  the  erection  of  the  adjoining  building.  Li?inY. 
Boss,  10  Ohio,  412.  It  was  well  said  by  the  court  in  Brown  v.  Our* 
ran,  53  How.  Pr.  303:  '^  Building  is  not  necessarily  a  cause  of  dam- 
age to  an  adjoining  owner.  And  tenants  themselves  should  take 
notice  and  be  prepared  for  such  contingencies  of  constant  ooour- 
rence,  and  make  their  arrangements  acoordingly." 
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If  the  lessors  had  conveyed  to  the  lessee  a  right  to  the  unob- 
structed enjoyment  of  light  and  air  over  the  vacant  lot,  for  and 
during  its  term,  they  would  have  been  answerable  for  that  right  in 
case  of  disturbance.  But  there  was  no  such  grant.  And  the  vacant 
lot  not  belonging  to  the  lessors  at  the  time  of  leasing,  it  cannot  be 
arged  with  any  force  of  reason,  that  an  easement  by  implication  in 
the  passage  of  light  and  air  followed  a  demise  of  the  premises  to 
the  lessee.  It  is  true,  as  said  by  Judge  Story,  in  CT.  8.  v.  Apple- 
ion,  1  Sumner,  492,  that  *'  the  general  rule  of  law  is,  that  when  a 
house  or  store  is  conveyed  by  the  owner  thereof,  every  thing  then  be- 
longing to,  and  in  use  for  the  house  or  store,  as  an  incident  or 
appurtenance,  passes  by  the  grant."  But  it  was  nevor  incident  or 
appurtenant  to  the  lessortfbu^'ldipg,  thftt  i:hH  adjoining  'ot  should 
always  remain  vacant,  for  the  purpose  of  furnishing  light  and  venti 
lation  to  the  lessors'  tenants. 

There  is  no  evidence  that  the  lessors,  at  the  time  of  the  demise, 
had  any  more  knowledge  than  the  lessee,  of  tlic  intention  of  the 
owner  of  the  adjoining  land  to  put  a  building  thereon.  It  is  not 
claimed  that  there  was  ever  any  act  amounting  to  an  eviction  on  the 
part  of  the  lessors;  nor  are  they  chargeable  with  any  wrongful  act 
which  precluded  the  tenant  from  the  beneficial  enjoyment  of  the 
leasehold.  As  a  matter  of  fact,  the  leased  apartments,  instead  of 
being  rendered  permanently  unfit  for  occupancy  by  the  proximity  of 
the  walls  of  the  adjoining  building,  were  made  tenantable  by  repairs, 
and  were  occupied  by  other  tenants  after  their  abandonment  by  the 
lessee. 

Among  numerous  adjudged  cases  in  the  same  class  with  the  case 
at  bar,  it  was  held  in  Johnson  v.  Oppenheiniy  55  N.  Y.  280,  that  the 
mere  building  upon  or  other  improvement  of  the  adjoining  lot,  by 
which  the  demised  premises  were  rendered  less  commodious  of  oc- 
cupation or  less  suitable  to  the  use  of  the  tenant,  did  not  affect  the 
right  of  the  landlord  to  his  rent,  or  authorize  the  tenant  to  termi- 
nate the  lease  and  abandon  the  premises.  And  in  Hnzlett  v.  Powell,  30 
Pcnn.  St.  293,  it  was  held,  that  where  a  lessor  demised  a  build- 
ing in  which  were  sundry  windows  opening  on  the  ground  of  an 
adjoining  owner,  the  erection  of  a  party  wall  by  such  adjoining 
owner,  by  which  the  windows  were  closed  up,  is  not  an  eviction  by 
the  lessor,  nor  any  defense  to  the  payment  of  the  accruing  rent. 
See  also  Pahner  v.  Weimare,  2  Sandf.  316;  Myers  v.  Oemmely  10 
Barb.  587. 
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It  is  contended  hoireyer  in  behalf  of  the  defendant  in  error,  that 
the  lessee  was  released  from  liability  to  pay  rent,  and  was  author- 
ized to  surrender  the  possession  of  the  premises,  by  virtue  of  the 
act  of  March  30, 1868  (65  Ohio  Laws,  35).  That  act,  which  is  the 
sftme  as  section  4113  of  the  Berised  Statures,  raads  as  follows: 

'*  That  the  lessee  of  any  building  which  shall,  without  any  fault 
or  neglect  on  his  part,  ba  destroyeJ,  or  ba  so  injured  by  the  ele- 
ments, or  other  cause,  as  to  be  unfit  for  occupancy,  shall  not  be 
liable  to  pay  rent  to  the  lessor  or  owner  thereof,  after  such  de- 
struction or  injury,  unless  otherwise  expressly  provided  by  written 
agreement  or  covenant,  and  the  lessee  shall  thereupon  surrender 
fos^QS8iqi\  of  the  premises  so  leased."  The  act  is  substantially  a 
/.ttaliscripfr  of  thO 'IffeV;  Vi)rl^  stiitute 't»  pari  tfiaieria^  and  the 
a(lJuHge(l'c]liJes  i^  that  Stale  serve 'as  reliable  aids  in  its  interpreta- 
tion. Without  determining  whether  the  Gas  Goal  Company,  as 
lessee  of  only  two  rooms  instead  of  the  entire  building,  would  come 
within  the  classification  of  persons  entitled  to  the  benefit  of  the  stat- 
ute, we  are  of  opinion  that  the  lessee  was  not  injured  to  the  extent, 
nor  was  its  injury  of  the  kind  contemplated  by  the  statute.  The 
evident  design  of  the  act  was  to  relieve  the  ignorant  and  inadvert- 
ent who  might  fail  to  protect  themselves  by  special  provision  in 
their  lease  against  the  evil  and  mischief  of  the  common  law,  which 
held  the  tenant  liable  for  rent  although  the  demised  premises  were 
destroyed  by  fire,  flood,  tempest  or  otherwise,  unless  he  was  exempt 
from  liability  by  some  express  covenant  in  his  lease.  The  destruc- 
tion or  injury  within  the  purview  of  the  statute  is  not  that  gradual 
decay  which  results  from  the  ordinary  action  of  the  elements  nor 
injury  resuhitig  from  the  ordinary  action  of  human  agencies,  which 
a  lessee  is  supposed  to  have  in  view  when  he  enters  into  his  contract. 
The  statute  is  designed  rather  to  protect  the  lessee  against  an  un- 
expected and  unusual  action  of  the  elements  or  of  human  forces, 
causing  a  total  destruction  of  the  demised  premises  or  an  injury 
thereto  only  short  of  a  total  destruction,  which  the  parties  ignorantly 
or  inadvertently  failed  to  anticipate  and  provide  against  when  the 
demise  was  made.  In  construing  the  New  York  statute,  the  court, 
in  Suydam  v.  Jackson^  54  N.  Y.  450,  say:  "  The  statute  provides 
for  two  alternatives,  when  the  premises  are  *  destroyed  '  or  *  injured.* 
The  first  alternative,  evidently,  has  reference  to  a  sudden  and  total 
destruction  by  the  elements,  acting  with  unusual  power,  or  by  human 
ftgency.  The  latter  has  reference  to  a  case  of  injury  to  the  promises. 
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short  of  a  total  destraction,  occasioned  in  the  same  way.  If  the 
legiBlatare  had  intended  to  provide  that  the  tenant  should  cease  to 
be  liable  for  rent  when  the  premises  from  any  cause  became  so  dam- 
aged or  out  of  repair  as  to  be  untenable^  it  would  have  been  easy  to 
have  expressed  the  intent  in  apt  and  proper  language."  The  alleged 
damage  to  the  apartments  leased  to  the  defendant  in  error  was  such  as 
might  have  been  expected  to  result  naturally  and  ordinarily  from  the 
oonstmction  of  the  building  upon  the  adjoin inp^  vaciint  lot.  And  the 
structure  itself  must  haye  been  anticipated  as  one  of  the  probabili- 
ties of  the  future.  Its  walls  necessarily  excluded  light  and  air,  and 
caused  more  or  less  dampness  in  the  lessee's  apartments,  but  the 
consequential  damage  was  not  the  same  as  that  contemplated  by  the 
statute  under  consideration. 

The  judgment  of  the  District  Court  we  think  should  be  reyersed, 
and  that  of  the  Court  of  Common  Pleas  affirmed. 

Judgment  accordingly. 


Bkole  y.  Sohk. 

(41  Ohio  St.  601.) 
Statute  — ' '  manitfacturer, " 
A  pork  packer  is  a  "  manufacturer."    (See  note,  p.  107.) 

PETITION  to  enjoin  tax.     The  opinion  states  the  case.     The 
petition  was  granted  below. 

John  F,  Jfmlan  and  Thomas  MilUken^  for  plaintiff  in  error. 

Slayback  <§  Shaffer,  for  defendants  in  error. 

DiCKMANy  J.  During  the  years  1879  and  1880,  John  W.  Sohn 
&  Co.  were  a  firm  engaged  in  the  business  of  purchasing  and 
daaghtering  hogs  and  packing  pork  in  the  city  of  Hamilton,  But- 
ler county.  They  bought  and  slaughtered  hogs,  and  subjected  the 
same  to  certain  processes  and  combination  with  other  materials, 
requiring  the  application  of  skill,  labor  and  capital,  and  conyerted 
them  into  lard  and  cured  meats,  for  the  purpose  of  adding  to  the 
Talne  thereof,  with  the  yiew  of  making  gain  or  profit.  It  required 
sbont  forty  men  to  carry  on  the  business,  which  was  conducted  under 
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eeveml  departments,  eaoh  requiring  the  superFitioii  of  a  foreman 
possessed  of  skill  and  experience.  In  rendering  lard,  curing  sides 
and  shoulderSy  caring,  smoking  and  canvasing  hams  and  packing 
pork,  it  became  necessary  to  use  other  raw  materials  of  various  kinds 
such  as  salt,  saltpetre,  saJeratus,  sugar,  molasses,  flour,  chrome  yel- 
low, linseed  oil,  canyas,  wood,  paper,  barrels,  tieroee  and  ki^,  and 
also  to  use  various  tools,  implements  and  mechanical  devices.  The 
process  of  curing  hams  required  about  three  months.  They  were 
then  ready  for  smoking,  which  occupied  from  six  to  eight  days, 
when  they  were  wrapped,  canvaaed  and  dipped  in  a  mixture,  to 
render  them  air-tight  and  proof  against  atmospheric  influences  and 
insects.  The  different  branches  of  the  business  were  carried  on 
together  in  one  building.  Sohn  &  Go.  cured  all  their  own  meats, 
and  did  not  deal  in  meats  cured  by  others.  In  former  years,  those 
that  slaughtered  were  not  in  the  packing  business,  and  packers  did 
not  slanghter;  but  for  several  years  the  two  branches  of  business 
had  been  as  now  combined. 

In  listing  their  property  for  taxation  for  the  year  ending  on  the 
day  preceding  the  second  Monday  of  April,  1880,  Sohn  &  Co.  took 
the  greatest  value  of  raw  material  which  they  had  on  hand  on  any 
day  on  each  month  of  the  next  preceding  year,  and  adding  those  sums 
together  and  dividing  the  aggregate  by  twelve  listed  the  quotient 
$5, 130,  as  their  average  stock  of  manufactures  for  that  year  —  such 
raw  material  being  articles  purchased,  received  or  otherwise  held, 
for  the  purpose  of  being  used  in  their  packing  business.  At  the  time 
of  listing  they  did  not  have  on  hand  any  articles  which  liad  been 
by  them  manufactured  or  changed  in  any  way,  either  by  combination 
or  adding  thereto,  one  year  or  more  previous  to  such  listing.  Sub- 
sequently to  making  their  return  to  the  assessor,  the  special  board 
of  equalization  of  the  city  of  Hamilton  added  to  the  return 
the  sum  of  $16,067.90,  as  an  addition  "to  the  monthly  average 
value  of  pork  on  hand  from  time  to  time  daring  the  year,^^  thus 
treating  the  article  as  personal  property,  purchased  in  its  then  ex- 
isting shape,  with  a  view  of  being  sold  at  an  advanced  price  or 
profit,  and  thereby  compelling  Sohn  &  Oo.  to  list  as  merchants. 
Sohn  A  Co.  filed  their  petition  in  the  Court  of  Common  Pleas  of 
Batler  county,  against  the  county  ti-casurer,  to  enjoin  the  ooUection 
of  taxes  upon  such  addition  to  their  return,  on  the  ground  that 
they  should  be  taxed  as  manufacturers,  and  not  as  merchants;  and 
a  perpetual  injunction  was  thereupon  granted.     On  appeal  by  the 
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county  treasurer  the  District  Coart  rendered  a  like  decree  as  in  the 
ooort  below,  and  this  proceeding  is  prosecuted  to  reverse  the  judg- 
ment of  the  District  Court. 

The  question  for  our  consideration  is,  whether  upon  the  facts  in 
the  case  at  har,  the  defendants  in  error  were  taxable  as  merchants 
or  manufacturers.  If  taxable  as  manufacturers  only,  they  wei>e 
required  to  return  for  taxation,  as  they  did,  the  monthly  average 
Tidae  of  the  raw  material  which  they  had  on  hand  during  the  pre- 
ceding year,  in  the  same  condition  in  which  it  was  purchased, 
reoeiyed  or  otherwise  held  for  the  purpose  of  being  used  by  them 
in  their  manufacturing  business.  But  they  were  not  required  to 
list  for  taxation  such  material  in  a  manufactured  or  partly  mana- 
fictured  state,  unless  manufactured  one  year  or  more  previous 
thereto,  as  it  was  not  the  intention  of  the  legislature  to  tax  the 
labor,  skill  and  capital,  which,  when  in  combination  with  the  raw 
material,  produced  the  manufactured  article.  Sebastian  v.  Ohio 
Candle  Co.,  27  Ohio  St.  459. 

The  question  therefore  recurs,  were  Sohn  &  Co.,  for  purposes 
of  taxation,  merchants  under  section  2740,  or  manufacturers  under 
section  274'2  of  the  Revised  Statutes?  By  '^section  2740,  every 
person  who  shall  own  or  have  in  his  possession,  or  subject  to  his 
control,  any  j)er8onal  property  within  this  State,  with  authority  to 
sell  the  same,  which  shall  have  been  purchased  either  in  or  out  of 
this  State,  with  a  view  to  being  sold  at  an  advanced  price  or  profit, 
or  which  shall  have  been  consigned  to  him  from  any  place  out  of 
this  State,  for  the  purpose  of  being  sold  at  any  place  within  this 
State,  shall  be  held  to  be  a  merchant. '^ 

And  under  **  section  274*2,  every  person  who  shall  purchase, 
rpoeive  or  hold  personal  property  of  any  description,  for  the  pur- 
pose of  adding  to  the  value  thereof  by  any  process  of  manufactur- 
ing, refining,  rectifying,  or  by  the  combination  of  different  materi- 
als, with  a  view  of  making  a  gain  or  profit  by  so  doing,  shall  be 
held  to  be  a  manufacturer.^' 

In  both  definitions  there  is  the  common  element  of  purchasing 
personal  property  with  a  view  of  making  a  gain  or  profit.  But 
the  definition  of  a  manufacturer  contemplates  the  attainment  of 
i«ach  object  by  adding  to  the  value  of  the  property  after  purchase, 
hy  some  process  or  combination  with  other  materials,  while  the 
neidiant  is  supposed  to  get  his  advanced  price  or  profit  by  selling 
the  article  as  it  is,  without  subjecting  it  to  any  change  by  hand,  by 
V0L.LII  — 14 
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machinery,  or  by  art.  The  material  entering  into  the  mana^- 
tared  ari^icle  may  be  modified  more  or  less  in  its  identity,  as  it 
passes  through  the  several  stages  of  a  manufactaring  process  ;  but 
the  merchant  deals  in  the  manufactured  article  itself,  or  its  con 
stituents,  by  buying  and  selling  them  in  the  same  condition  in 
which  he  purchases  them.  His  business  is  that  of  exchangee,  and 
not  of  making  or  fabricating  from  raw  materials. 

The  occupation  of  the  defendants  in  error  was  we  think  essen- 
tially that  of  manufacturers.  By  the  use  of  tools,  implements 
and  mechanical  devices ;  by  subjecting  the  slaughtered  animals 
to' divers  processes,  running  —  some  of  them  —  through  several 
months;  by  a  combination  with  various  materials  and  ingredients 
requiring  skill,  care  and  attention,  products  were  obtained  in  the 
form  of  pork,  lard  and  cured  meats,  to  which  may  appropriately 
be  applied  the  term  '^  manufactured  articles."  The  original  sub- 
stance, though  not  destroyed,  was  so  transformed  through  art  and 
labor  that  without  previous  knowledge  it  could  not  haye  been 
recognized  in  the  new  shape  it  assumed,  or  in  the  new  uses  to 
which  it  was  applied.  One  who  produces  such  results  may  as  cor- 
rectly be  designated  a  manufacturer  as  he  who  buys  lumber  and 
planes,  tongues,  grooves,  or  otherwise  dresses  the  same,  or  as  he 
who  by  a  simple  process  makes  sheets  of  batting  from  cotton;  or  as 
he  who  buys  fruit  and  preserves  the  same  by  canning — all  of  whom 
haye  been  held  to  bo  manufacturers,  and  taxed  as  such  under  the 
internal  revenue  laws  of  the  United  States.  9  Int.  Bev.  Bee.  193; 
0  Int.  Rey.  Rec.  180;  Int.  Eev.  Dec.  117,  No.  171.  As  to  the  article 
of  ice,  to  which  reference  has  been  made  in  argument,  he  is  not 
inappropriately  termed  a  manufacturer  who  produces  artificial  ice 
by  the  method  of  yaporization  and  expansion.  The  dressed  lumber, 
cotton  batting,  canned  fruits,  and  artificial  ice,  though  but  slightly 
changed  from  the  original  material,  could  not  we  think  bo  properly 
classified  as  unmanufactured  goods.  Indeed  the  term  "  tnanuf acture  " 
has  been  extended  to  include  every  object  upon  which  art  or  skill 
can  be  exercised,  so  as  to  afford  products  fabricated  by  the  hand  of 
man,  or  by  the  labor  which  he  directs.     Curtis  Pat.,  §  74. 

During  the  past  forty  years  the  business  of  slaughtering  and  meat 
packing  from  a  small  beginning  has  grown  to  such  magnitude  that 
it  is  now  ranked  as  one  of  the  great  industries  of  the  country.  It 
is  placed  in  our  Federal  census  among  the  mechanical  and  manu- 
facturing industries  of  our  large  cities.     In  its  different  depart- 
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msnts  the  aid  of  science  and  art,  and  inventive  talent  has  heen 
JQToked,  and  neiv  and  improved  methods  have  been  devised  for 
facilitating  and  perfecting  its  various  processes.  ''  The  perfection 
of  manafacturing,"  it  has  been  said^  '^consists  in  the  being  able  to 
effect  the  wiahed-for  changes  in  the  raw  material  with  the  least 
expenditure  of  labor  or  at  the  least  cost."  With  such  a  test  alone 
there  would  be  no  hesitation  in  ranking  this  industry,  in  its  present 
advanced  state,  among  our  most  effective  branches  of  manufacture. 

These  views  it  niay  be  urged  are  in  conflict  with  the  decision  of 
the  court  in  Jackson  v.  State,  15  Ohio,  652.  The  facts  in  that  case 
appear  to  be  meagerly  reported.  The  appellant,  who  was  a  citizen 
of  the  State  of  Pennsylvania,  '^  engaged  in  the  business  of  purchas- 
ing, slaughtering  and  packing  pork  for  transportation  and  sale," 
at  Columbus,  Ohio.  HrroHCOOK,  J.,  was  "  not  prepared  to  say," 
that  a  person  so  engaged  was  a  manufacturer  within  the  meaning 
of  the  statute.  Wo  are  however  satisfied  that  if  the  facts  had  been 
the  same  as  in  the  case  at  bar,  if  there  had  been  in  the  year  1846 
the  same  perfection  in  the  art  of  packing  and  curing  meats  which 
has  since  been  reached  and  now  exists,  Jackson  would  have  been 
held  to  be  a  manufacturer  and  not  a  merchant. 

The  conclusion  to  which  we  have  arrived  is,  that  Sohn  &  Company 
were  manufacturers;  that  as  such,  they  made  proper  return  to  the 
assessor  of  the  jiersonal  property  of  the  firm  subject  to  taxation; 
that  the  addition  to  their  return  by  the  board  of  cqutilization  was 
illegal,  and  that  the  District  Court  did  not  err  in  rendering  judg- 
ment that  the  county  treasurer  be  perpetually  enjoined  from  collect- 
ing any  tax  upon  the  addition  so  made  by  that  board. 

Judgment  affirmed. 

Note  bt  the  Reporter —  See  note  40  Am.  Rep.  446.  In  Evening  Journal 
Amodation  v.  State  Board  of  Anessors,  47  N.  J.  Law,  86,  it  was  held  that  a 
eompanj  printing  and  publishing  a  newspaper  is  not  a  "mannfacturer/'  bat 
one  doing  the  business  of  job  printing,  engraving,  electrotyping,  etc.,  is  a 
"manafactarer."  The  court  said:  "Lexicographers  define  '  manufacture'  to 
l)e  *the  process  of  making  anj  thing  by  art,  or  reducing  materials  into  a  form 
fit  for  use,  bj  the  hand  or  by  machinery.'  Worcester's  Diet.,  tit.  '  manufac- 
ture.' Mr.  Brands  defines  '  manufacture '  as  a  term  employed  to  designate  the 
changes  or  modifications  made  by  art  or  industry  in  the  form  or  substance  of 
material  articles,  in  the  view  of  rendering  them  capable  of  satisfying  some 
want  or  desire  of  man;  and  manufacturing  industry  to  consist  in  the  applica- 
tkm  of  art,  science  or  labor  to  bring  about  certain  changes  or  modifications  of 
•lietdy  ezistiiig  materials.    He  includes  under  the  term  '  manufacture '  all 


108  OHIO, 

Engle  T.  Sohn. 


bnnches  of  indiuitiy  with  the  exoeptioQs  of  fishing,  hnnting,  mining  and  such 
industries  as  h&ye  for  their  object  to  obtain  possession  of  material  products  in 
the  state  in  which  they  are  fashioned  bj  nature.     He  says  that  the  term  is 
generally  applied  only  to  those  departments  of  industry  in  which  the  raw 
material  is  fashioned  into  desirable  articles  by  art  or  labor  without  the  aid  of 
the  soil,  bat  that  there  is  no  real  good  reason  for  such  limitation,  and  that  it 
is  obvious  from  the  slightest  consideration  that  agriculture  is  nothing  but  a 
manufacture,  for  the  business  of-  the  agriculturist  is  so  to  dispose  of  the  soil, 
seed,  manure  or  other  materials,  that  they  may  supply  him  with  other  and 
more  desirable  products.     Brande*s  Encyclopfediai  tit.   'Manufacture.'    The 
etymological  or  scientific  meaning  of  words  is  useful  in  the  construction  of 
statutes,  and  sometimes  is  decisive.     An  aqueduct  company  is  not  a  manu- 
facturing company.    DudUy  v.  Jamaica  Pond  Aqueduct  Co.,  100  Mass.  1^. 
Nor   is  a  miuing  company.      Byen  v.  PrankUn  Coal  Co.,  106  Mass.   131. 
The  reason  for  this  distinction  is  apparent.      Illuminating  gas  is  an  urti 
ficial  and  not  a  natural  product,  produced  by  the  modification  of  natural 
substances  by  art  and  industry.     A  company  engaged  in  producing  gas  i.s  a 
manufacturing  company  in  its  strictest  sense.     A  water  company  or  a  miuins: 
company  manufactures  nothing.   Such  a  company  applies  labor  and  machinerj 
simply  in  obtiuning  and  making  merchandise  of  natural  products  without  any 
change  of  substance.     Its  business  has  none  of  the  qualities  of  a  manufactur- 
ing business.     But  the  technical  or  scientific  meaning  of  words  does  not 
always  control  in  the  construction  of  statutes.     The  cardinal  rule  in  the  con- 
struction  of  legislative  acts  is  that  words  in  common  use  are  to  be  taken  in 
their  ordinary  signification.     In  Parker  v.  OreaJt  Western  R.  Co.,  6  E.  &  B.  77, 
the  charter  of  a  railway  company  which  authorized  the  company  to  charge  a 
certain  rate  '  for  all  cotton  and  other  wools,  drugs  and  manufactured  articles,' 
was  under  consideration.     The  court  held  that  the  term  '  manufactured  arti- 
cles '  must  be  understood  in  its  popular  sense;  that  it  did  not  mean  all  articles 
produced  from  the  raw  state  by  manual  skill  and  labor,  but  those  articles  only 
which  are  made  in  what  are,  in  popular  lang^uage,  called  manufactories.     To 
call  a  farmer,  who  cultivates  his  land  and  reaps  and  markets  his  crops,  a 
manufacturer — as  he  is  in  the  scientific  signification  of  the  term  —  would  do 
violence  to  language  in  the  construction  of  a  statute,  and  yet  the  owner  who 
cuts  down  the  trees  which  are  the  growth  of  his  land,  and  prepares  from 
them  lumber  for  sale  in  the  market,  and  engages  in  it  as  a  business  is,'  in 
a  popular  sense,  and  therefore  in  a  legal  sense,  a  manufacturer.     Such  a  per- 
son was  held  to  be  a  manufacturer  within  the  meaning  of  the  Bankrupt  Act. 
la  re  Chandler,  1  Lowell,  478.    ♦    ♦    ♦    The  Federal  court  in  the  Territory 
of  Utah  in  1872,  decided  that  the  publishers  of  a  daily  newspaper,  who  also 
conducted  in  connection  therewith  a  book  and  job  printing  ofllce,  in  which 
wore  manufactured  cards,  notes,  bill-heads,  blank-books,  posters,  show-bills, 
etc.,  were  manufacturers  within  the  meaning  of  the  Bankrupt  Act.    In  re  Ken- 
jfon  d  Fenton,  6  Nat.  Bank.  Beg.  238.    In  a  later  case,  decided  in  1877,  the 
Supreme  Court  of  the  District  of  Columbia  decided  that  the  publisher  of  a 
weekly  newspaper  was  not  a  manufacturer  within  the  meaning  of  the  Bank- 
rupt Act.     In  re  Capital  PMiMng  Co,,  18  Nat.  Bank.  Beg.  S19.     In  the  last 
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case  referred  to.  In  re  Kenyon  df  Fentan  was  cited  and  oommented  on.  It  was 
there  obeenred  that  in  the  earlier  case  the  decision  was  placed  upon  the  ground 
that  the  bankrupts  were  manufacturers  of  books,  bill-heads,  etc.,  and  it  was 
declared  that  in  that  respect  they  were  undoubtedly  manafacturers  within  the 
meaning  of  the  act.  This  observation  was  well  founded,  and  all  that  was 
necessary  to  the  decision  of  the  territorial  court  was  that  the  parties  were  in 
fact  engaged  in  some  business  which  made  their  transactions  amenable  to  the 
bankrupt  law.  The  rest  of  the  opinion  was  dbii&r  dictum,  and  was  disapproved. 
We  agree  with  the  reasoning  and  with  the  conclusion  of  the  court  in  In  re 
CapUal  Publishinff  Co.,  that  the  publisher  of  a  newspaper  is  not,  in  a  legal 
sense,  a  manufacturer.  It  is  true  that  in  the  production  of  his  papers,  which 
be  sells,  he  employs  manual  labor  and  mechanical  skill.  But  so  does  the 
sculptor  who  produces,  as  the  result  of  his  handiwork  and  genius,  the  statue; 
so  does  the  painter  who  executes  his  painting  with  his  palette  and  his  brush  ; 
so  does  the  lawyer  who  prepares  his  brief,  or  the  author  who  writes  a  book. 
Bat  neither  the  sculptor  nor  the  painter  is  classified  as  a  manufacturer  by  rea- 
son of  his  works;  nor  would  the  lawyer  or  the  author  be  regarded  as  a  manu- 
facturer, though  they  employed  a  printer  —  the  former  to  print  his  brief,  and 
the  latter  his  book.  In  the  ordinary  and  general  use  of  the  word  '  manufac- 
turer,' the  publishing  of  a  newspaper  does  not  come  within  the  popular  mean- 
ing  of  the  term.  As  was  said  by  the  court  in  the  case  last  cited,  no  definition 
of  the  word  '  manufacturer '  has  ever  included  the  publisher  of  a  newspaper, 
and  the  common  understanding  of  mankind  excludes  it.  ♦  ♦  *  It  gives 
employment  to  printing  presses,  types  and  editors,  and  yet  in  the  whole  his- 
tory of  newspapers  from  the  close  of  the  seventeenth  century,  this  word  '  manu- 
facturer' has  never  been  applied  to  them,  or  appropriated  by  them  in  the 
whole  range  of  English  literature.  No  author  has  ever  so  used  it,  and  it  is 
never  so  applied  by  any  statute  or  any  authority  except  by  way  of  opinion  in 
the  solitary  case  from  Utah.*  A  newspaper  has  intrinsically  no  value  above 
that  of  tlio  unprinted  sheet.  Indeed,  it  has  less  value,  considered  intrinsically, 
as  a  mere  article  of  merchandise.  It3  value  to  its  subscribers  arises  from  the 
information  it  contains,  and  its  profit  to  the  publisher  is  derived,  in  a  great 
measure,  from  the  advertising  patronage  it  obtains  by  reason  of  the  circula- 
tion of  the  paper,  induced  by  the  enterprise  and  ability  with  which  it  is  con- 
ducted. Neither  in  the  nature  of  things  nor  in  the  ordinary  signification  of 
language,  would  a  newspaper 'be  called  a  manufactured  article  or  its  pub- 
lisher a  manufacturer."  But  on  the  other  branch,  "  both  the  cases  cited  from 
the  Federal  courts  agree  that  a  person  engaged  in  such  a  business  is  a  manu- 
facturer in  a  legal  sense.  And  in  Seeley  v.  GwiUim,  40  Conn.  106,  it  was  held 
that  a  person  who  carried  on  the  business  of  a  book-binder  and  making  blank- 
books  was  a  manufacturer.  In  this  view  we  concur.  A  person  who  is  en- 
gaged  in  such  a  business  would  be  appropriately  denominated  a  manufacturer 
in  the  popular  sense  of  that  term,  and  he  would  fall  within  that  designation  in 
its  sdentific  sense-  for  by  his  skill  and  labor  he  adds  to  the  intrinsic  value  of 
the  materials  used,  which  gives  them  a  merchantable  value  in  the  market  as 
merchandise.'* 
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Making  gas  is  a  ''manufactare."  NoMou  Ga$-light  Co.  v.  CUy  of  Brook- 
Iffn,  89  N.  Y.  409.  The  ooart  said:  "We  can  see  no  just  reason  for  inter- 
preting the  words  'manufacturing  corporations*  in  any  other  than  their 
usual  and  ordinary  sense,  and  as  relating  to  all  companies,  under  whatever 
law  incorporated,  and  by  whatever  general  name,  whose  chief  and  principal 
business  is  the  manufacture  and  sale  of  artificial  products.  "But  it  is  said 
again  that  illuminating  gas  is  not  such  artificial  product,  but  a  bounty 
of  nature,  imprisoned  in  coal,  and  needing  only  to  be  set  free;  and  we  are 
asked  to  take  judicial  notioe  of  that  fact.  It  has  not  been  proved;  it  is  contra- 
dicted by  the  admission  of  the  plaintiflTs  certificate  describing  the  character  of 
its  business;  and  also  by  the  express  finding  of  the  trial  court.  To  invoke 
judicial  notice  against  proven  facts  would  make  the  judge  independent  of  the 
evidence.  But  if  our  general  knowledge,  not  perhaps  precisely  accurate  or 
scientific,  could  be  properly  brought  into  the  discussion,  it  would  harmonize 
with  the  facts  established  without  it.  Such  common  understanding  is,  that 
the  illuminating  gas  furnished  to  our  streets  and  dwelling,  as  furnished  and 
used,  is  not  a  mere  natural  product,  but  an  artificial  combination  and  modifica- 
tion of  several.  The  process  is  aptly  described  as  a  destructive  distillation  of 
coal.  The  illuminating  gas  of  the  richer  cannel  or  caking  coals,  by  itself  un- 
fit for  use  because  of  imperfect  combustion,  is  ordinarily  mingled  in  definite 
and  ascertained  proportions  with  an  excess  of  non-illuminating  gas  obtained 
from  poorer  coal,  or  other  sources  of  supply,  which  serves  to  dilute  and  thus 
utilize  and  carry  the  light-giving  gas.  So  that  the  resultant  compound  differs 
widely  from  each  of  its  constituent  elements,  but  even  yet  needs  to  be  further 
modified  and  changed  before  it  is  fit  for  use.  Condensation  and  washing  rid 
it  of  certain  impurities;  a  chemical  process  frees  it  from  others;  it  is  finally 
stored  in  a  holder  of  ingenious  construction;  transported  through  pipes  having 
peculiar  appliances;  and  measured  out  to  the  consumer  through  a  meter  which 
is  the  result  of  considerable  inventive  skill,  but  whose  accuracy  is  not  always 
cheerfully  admitted.  One  at  all  familiar  with  the  ordinary  process  which  ends 
in  the  illuminating  as  adapted  to  our  use,  and  with  the  mechanical  devices 
and  operating  skill  necessary  to  attain  the  desired  result,  cannot  be  easily  con 
vinced  that  the  business  of  producing  it  is  not  properly  and  accurately  de 
scribed  as  a  manufacture,  and  the  corporation  engaged  in  it  as  a  '  manuf actur 
ing  corporation. ' " 

Ice  companies  are  not  "manafactiirers."  People  v.  Knickerbocker  lee  Co.^ 
99  N.  Y.  I'M.  The  court  said:  "  We  cannot  fail  to  see  that  neither  it  nor 
its  operatl )  i .  :irj  in  any  way  concerned  with  the  manufacture  or  sale  of  an 
artificial  product.  Its  dealing  is  with  '  ice,*  as  an  existing  article,  not  the 
manufacture  or  production  of  ice  by  combination  of  materials,  or  the  appli- 
cation of  forces,  or  otherwise.  It  collects,  stores  and  preserves  that  which 
natural  causes  created,  and  which  other  natural  causes  would  destroy  and 
waste.  It  seeks  only  to  hold  these  last  in  check.  Similar  operations  would 
equally  apply  to  water,  fruit,  sand,  gravel,  coal  and  other  natural  productions. 
Water  might  be  improved  by  filtration,  fruit  by  judicious  pruning  of  the  trae 
or  vine,  or  protection  by  glass,  sand  and  gravel  by  screening,  cobble-stones  bj 
selection,  and  coal  by  breaking,  and  each,  by  various  processes,  stored  unti) 
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the  season  of  demand,  when  having  heen  '  oolleeted,  stored,  preserved  and 
prepared  for  sale,'  the  natural  articles,  and  no  other  woald  be  pat  upon  the 
market  No  doubt  ice  may  be  mannfactared,  and  frigoric  effects  produced  by 
artifieial  meann.  Corporations  exist  for  that  purpose,  and  come  literally  within 
oar  manufactaring  laws.  Their  methods  in  no  respect  resemble  those  of  the 
defendant.  Its  tools  and  Implements  are  for  convenience  in  handling  and 
marketing  a  product,  and  not  at  all  for  making  it.  Many  cases  are  cited  by 
the  learned  counsel  for  the  appellant,  but  we  find  none  so  comprehensive  as 
to  include  this  case.  They  all,  so  far  as  they  have  any  application,  require 
production  of  some  article,  thing  or  object  by  skill  or  labor  out  of  raw  mate- 
risl,  or  from  matter  which  has  already  been  subjected  to  artificial  forces,  or 
to  which  something  has  been  added  to  change  its  natural  condition." 

In  Oitjf  of  Cambridge  v.  County  Commisnoners,  the  Massachusetts  Su- 
preme Ck>art,  June,  1888,  said:  "  The  cutting  of  ice  produced  by  the  agencies 
of  naiure  on  the  surface  of  a  pond  into  pieces  of  a  size  convenient  for  hand- 
ling, and  storing  the  pieces  in  a  building,  cannot  in  any  proper  sense  be  called 
a  manufactare.  The  material  is  in  no  way  changed  or  adapted  to  any  new  or 
different  use;  it  still  remains  ice  to  be  used  simply  as  ice;  it  is  no  more  a  man- 
aficture  than  putting  of  the  water  from  the  pond  into  casks  for  transportation 
or  use  would  be  a  manufacture,  or  the  mining  of  coal,  which  has  been  decided 
not  to  be  a  manufacture.    Jiyers  v.  Franklin  Coal  Co.,  106  Mass.  131." 

A  saw-mill  is  not  a  **  manufactory  of  articles  of  wood."  Jones  v.  Raines, 
'^^  La.  Ann.  996. 

llie  businesB  of  cutting  saw-logs  and  driving  them  to  the  place  of  manufac- 
ture is  not  included  within  the  words,  "  works,  mines,  manufactory  or  other 
business,"  etc.,  in  a  statute  giving  a  labor  lien.  In  Pardee* s  Appeal,  100  Penn. 
^  408,  the  court  said:  **  The  words,  '  works,  mines,  manufactory '  thus  em- 
ployed in  the  act  have  a  definite  signification,  well  understood  in  their  general 
and  popular  acceptation.  Ex  vi  termini  the  branches  of  business  intended  to  be 
described  by  them  are  in  a  certain  sense  complete  and  independent,  and  of  fixed 
and  permanent  character,  as  opposed  to  a  temporary  employment  that  is  merely 
incidental  to  any  particular  branch  of  business.  It  will  scarcely  be  pretended  that 
either  of  these  words  fitly  describes  the  business  in  which  the  appellant  was  em- 
plojed.  It  is  contended  however  that  the  expression  '  other  busi  ness,*  etc. ,  is  suf- 
ficiently comprehensive  to  embrace  cutting  and  driving  logs.  Perhaps  it  would, 
if  we  were  at  liberty  to  construe  it  without  reference  to  the  context;  but  the 
pieoeding  words,  designating  particular  branches  of  business  with  which  the  idea 
of  pennanency  and  completeness,  in  a  certain  sense,  is  always  associated,  must 
control  the  meaning  of  the  more  general  expression  used  in  immediate  connec- 
tion therewith.  The  *  other  business '  is  ^usdem  generis  with  that  more  partic- 
Qlar1,T  described  by  the  preceding  words  of  the  context,  business  of  the  same 
general  character,  not  embracing  every  species  of  employment  in  which  the 
ierrice  of  others  may  be  rendered. 

In  SehoU  v.  Harvey,  105  Penn.  St.  222;  b.  c,  51  Am.  Rep.  201,  it  is  said: 
"The  word  'factory'  is  contraction  of  manufactory,  which  Webster  defines 
to  ke  a  building  or  a  collection  of  buildings  appropriated  to  the  manu- 
bctoie  of  goods.     But  a  manufactory  is  something  more  than  a  building.    It 
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melodee  not  onij  the  building,  but  the  maehineiy  neoesBUj  to  produce  the 
particular  goods  nianufaetured,  and  the  engine  and  other  power  requisite  to 
propel  such  maehinerj.  A  building  with  onlj  bare  walls  and  a  roof  would  no 
more  be  a  manufactory  than  it  would  be  a  hotel.  Such  a  building  would  lie  a 
mere  shell^and  would  not  impose  the  duty  of  erecting  fire-escapes  upon  any  oae.' 
The  builder  and  repidrer  of  Teasels  is  not  a  "  manufacturer.**  In  Peopk  r. 
JV:  F.  Floating  Dock  Go,,  91^  How.  Pr.  451;  11  Abb.  N.  C.  40;  affirmed  92  N.  Y. 
487,  the  court  said :  **  We  understand  by  a  manufacturer  one  who  is  engaged  in 
the  business  of  working  raw  materials  into  wares  suitable  for  use.     Webst.  Diet. 

♦  •  ♦  Undoubtedly,  using  the  words,  'manufacture,'  'manufacturer/ in 
their  broadest  sense,  the  builder  and  repairer  of  a  Tessel,  or  a  house  even,  miglit 
be  called  a  manufacturer.  In  either  case  such  builder  takes  the  raw  material, 
and  by  the  hand,  or  by  machinery  and  tools,  fashions  it  into  form  and  shape  for 
use.     But  this  is  not  the  ordinary  and  general  meaning  to  be  given  to  the  words. 

*  *  *  The  builder  and  repairer  of  vessels  is  a  ship  carpenter  or  ship  builder, 
his  business  is  ship  carpentry,  and  he  and  his  business  are  so  styled  in  comiDon 
speech,  and  he  is  no  more  a  manufacturer,  and  his  business  no  more  manufac- 
turing, than  is  a  house  carpenter  a  manufacturer,  or  his  business  manufactur- 
ing. In  no  ordinary  and  general  sense  can  either  a  ship  carpenter  or  a  house 
carpenter  be  said  to  be  '  engaged  in  the  business  of  working  raw  materials 
into  wares  suitable  for  use.'  and  the  calling  a  vessel  a  ware  would  certain! v 
strike  the  average  hearer  a!s  a  strange  definition." 

A  cooper  who  makes  barrels  from  rough  logs  and  splits  is  a  'manufac- 
turer." In  City  of  New  Orleans  v.  LeBlaitc,  84  La.  Ann.  596,  the  eourt  said: 
"  Webster  defines  a  manufacturer  to  be  a  person  engaged  in  the  business  of 
working  raw  materials  into  wares  suitable  for  use.  The  defendants  are  either 
dealers  or  manufacturers.  If  they  are  not  dealers,  they  are  manufaetareis. 
They  may  be  both.  A  dealer  is  not  one  who  buys  to  keep,  or  makes  to  sell, 
but  one  who  buys  to  sell  again.  He  stands  between  the  producer  and  the  con- 
sumer, and  depends  for  his  profit,  not  upon  the  labor  which  he  bestows  on  his 
commodities,  but  upon  the  skill  and  foresight  with  which  he  watches  the 
markets.  A  manufacturer  is  not  one  who  creates  nut  of  nothing,  for  that  sur- 
passes human  power;  neither  is  he  one  who  produces  a  new  article  out  of  ma- 
terials entirely  raw.  He  is  one  who  gives  new  shapes,  new  qualities,  new 
combinations  to  matter  which  has  already  gone  through  some  artificial  process. 
A  shoemaker  is  none  the  less  a  manufacturer,  because  he  does  not  also  tan  the 
leather;  the  tanner  is  none  the  less  a  manufacturer  of  leather,  because  he  does 
not  breed  and  raise  the  bullocks  from  which  the  raw  hides  are  taken.  The 
tanner  makes  leather  to  sell,  but  does  not  buy  hides  to  sell  again.  He  pro- . 
duces  the  article  of  the  leather  and  depends  for  his  profit  upon  the  labor  which 
he  bestows  upon  the  raw  material. 

Fire  wood  is  not  a  "manufactured  article."    "No  more  bo  than  giainor 
wool."    Oorreio  v.  Lynch,  65  Cal.  378. 
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JTeffOtidble  inttrument  —-  notice  of  equities. 

The  gnardlan  of  Ir. ,  an  insane  person,  pledged  negotiable  bonds  belonging  to  his 
ward  as  collateral  secaritj  for  his  own  debt,  representing  that  they  were  his 
own.  The  bonds  however  were  indorsed  with  an  assignment  hj  a  former 
holder  to  L.  Hdd,  that  the  transferee  was  pat  upon  inquiry  and  subject  to 
eqQiti< 


REPLEVIN  for  bonds.     The  head-note  states  the  facta.    The 
plaintiff  had  judgment  below. 

W.  IhifUon  dt  Edward  Danay  for  defendant. 

Prout  dk  Walter  and  Beman  <&  Piatt,  for  plaintiff. 

Powers,  J.  [Minor  point  omitted.]  A  bona  fide  parchaaer  for 
value  of  these  bonds  would  take  a  perfect  title  to  them.  This  is 
the  rule  in  all  the  courts  in  this  country,  Federal  and  State.  It  is 
nid  that  the  rule  in  Vermont  opens  a  wider  door  for  inquiry  in 
cases  of  this  kind  than  is  found  in  other  States  and  in  the  Federal 
courts;  hut  it  is  doubtful  whether  upon  a  careful  reading  any  real 
difleience  in  the  rule  itself  or  in  it«  application  will  be  found.  In 
all  the  holder  of  negotiable  paper  purchased  under  due  must  be  a 

*See  OHwm  v.  Hawkim  (60  Ga.  854),  47  Am.  Rep.  757. 
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bona  fide  holder;  and  whether  he  hears  that  character  in  the  tran- 
sactions is  a  question  always  open  to  inquiry.  This  is  as  fur  us 
the  Vermont  cases  have  gone;  and  in  other  jurisdictions  cases  have 
taken  the  same  trend.  In  all  jurisdictions  bona  fides  is  the  basis  of 
protection. 

The  offer  to  sell  these  bonds  to  the  cashier  was  itself — nothing 
else  appearing — ^a  representation  that  John  H.  Langdon  was  the 
owner.  But  something  else  did  appear  touching  his  title.  The 
bonds  carried  an  indorsement  upon  them  tending  to  show  title  in 
W.  0.  Langdon,  which  indorsement  was  seen  by  the  cashier  and 
inquired  about  in  his  negotiation  with  John  H.  Notice  of  a  fact 
fatal,  if  true,  to  the  title  of  John  H.  came  to  the  knowledge  of  the 
purchaser  before  he  bought  the  bonds.  In  legal  significance,  it 
stood  as  if  W.  G.  l^iangdon  had  told  the  cashier  that  he  was  the 
owner.  If  W.  C.  had  personally  given  him  such  notice,  and  he 
had  bought,  he  would  assume  the  hazard  of  a  disputed  owner- 
ship. He  could  not  claim  the  protection  of  an  innocent  purchaser. 
1'he  notice  he  had  from  the  indorsement  upon  the  bonds  put  him 
upon  inquiry.  The  title  of  John  H.  was  evidenced  by  his  possession 
and  by  his  declarations.  The  title  of  W.  C.  was  evidenced  by  the 
memorandum  on  one  and  the  assignment  upon  the  other.  The 
title  of  W.  0.  might  be  genuine  even  if  John  H.  had  possession. 
If  a  stranger  had  stood  as  John  H.  did  having  the  bonds  iu 
his  possession  and  declaring  his  ownership,  it  probably  would  not 
be  held  anywhere  that  the  protection  accorded  to  innocent  pur. 
chasers  could  be  invoked  to  defeat  the  rights  of  the  true  ownei 
when  evidence  of  his  ownership  was  carried  upon  the  paper  it- 
self. 

When  a  purchaser  is  put  upon  inquiry  his  inquiry  must  be 
made  in  a  direction  likely  to  lead  to  knowledge  of  the  facts.  If  a 
thief  should  offer  paper  for  sale  which  disclosed  grounds  for 
inquiry  to  a  purchaser,  inquiry  of  the  thief  alone  would  not  satisfy 
the  rule.  No  more  can  the  rule  be  thus  satisfied  because  the  seller 
is  an  honest  man  Here  the  direction  the  inquiry  should  take 
wus  plainly  indicated  by  the  paper  offered  for  sale  ;  and  inquiry 
followed  up  in  that  direction  would  have  resulted  in  knowledge 
that  W.  0.  Langdon  was  the  true  owner. 

JudgmmU  affirmed. 
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StahiU  of  frauds — sale  of  land — wUMn  year. 

The  defendant  orally  agreed  with  a  mortgagor  of  lands  to  parchase  the  mort- 
gage, sell  the  mortgaged  property,  satisfy  the  mortgage,  and  ])ay  him  the 
iMJance.     HM,  not  within  the  statute  of  frauds. 

ACTION  to  recover  moneys.    The  opinion  states  the  case.     The 
plaintiff  had  jndgment  below. 

Redington  £  Butler ,  for  defendant. 

P.  R.  KeiUUll  and  Lawrence  <&  Meldon,  for  plaintiff. 

Walker,  J.  The  plaintiff  is  not  seeking  by  this  action  to  en- 
force a  contract  for  the  sale  of  land  or  an  interest  in  or  concerning 
land.  The  action  is  brought  to  recover  the  balance  which  the 
phuntiff  claims  is  due  to  him  from  defendant  for  the  sale  of  his 
house  and  lot  nnder  the  defendant's  agreement  to  take  up  the 
Verder  mortgage  resting  thereon,  sell  the  land  and  to  pay  to  the 
plaintiff  the  balance  above  the  mortgage  debt,  and  other  moneys 
paid  to  and  for  the  plaintiff  by  the  defendant. 

The  defendant  by  this  parol  contract  did  not  undertake  to  pur- 
chase  the  plaintiff's  premises.  He  simply  contracted  to  buy  the 
Verder  mortgage  and  hold  it  for  the  plaintiff,  make  a  sale  of  the 
land,  and  to  account  to  the  plaintiff  for  any  balance  there  might  be 
left  after  paying  the  mortgage  indebtedness  and  other  indebtedness 
to  the  defendant  and  expenses  and  costs. 

Immediately  after  the  making  of  this  agreement,  the  defendant 
bought  the  Verder  mortgage,  and  the  plaintiff  at  the  defendant's 
request  executed  another  mortgage  to  the  defendant  of  the  same 
premises,  and  a  while  after,  the  defendant  foreclosed  the  mortgages, 
ind  the  plaintiff  allowed  the  equity  of  redemption  to  expire  without 
redemption  in  reliance  upon  the  defendant's  said  agreement,  which 
the  plaintiff's  testimony  tended  to  show  the  defendant  renewed 
several  times,  both  before  and  after  the  foreclosure. 

The  plaintiff  thus  suffered  the  title  to  become  absolute  in  the 
defendant  for  the  purpose  of  the  sale  and  accounting  under  the 
i^reement.     The  title  thus  acquired  by  the  defendant  was  equiva- 
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lent  to  a  deed  of  the  premises  to  the  defendant  in  trust  for  the  par- 
pose  of  said  sale  and  accounting.  The  plaintiff  fulfilled  on  his  piut, 
and  the  defendant  having  acquired  title  as  aforesaid  sold  the  prem- 
ises, and  realized  more  than  was  required  for  the  payment  of  the 
mortgage  indebtedness,  other  claims  and  costs  and  expensea,  as  to 
which  there  was  no  dispute,  and  the  balance  thus  remaining  in  his 
hands  he  owed  the  plaintiff,  and  he  is  liable  for  the  same  in  this 
action  under  said  agreement,  and  the  parol  evidence  offered  as 
to  the  agreement  of  the  parties  and  their  proceedings  under  it  was 
properly  received  in  evidence  by  the  County  Court.  It  was  not  an 
agreement  which  the  statute  requires  to  be  in  writing. 

Again  if  this  agreement  be  regarded  as  a  contract  for  the  sale  of 
land,  which  the  statute  requires  to  be  in  writing,  the  doctrine  of  the 
statute  of  frauds  does  not  apply,  for  as  before  stated,  this  is  not  an 
action  to  enforce  the  contract,  but  an  action  to  recover  the  balance 
of  money  remaining  in  the  hands  of  the  defendant,  arising  from 
the  sale  of  the  house  and  lot  by  the  defendant,  which  he  agreed  by 
the  contract  to  pay  over  to  the  plaintiff. 

Such  a  case  is  not  within  the  statute  of  frauds. 

This  contract  was  fulfilled  on  the  part  of  the  plaintiff  by  his 
allowing  the  equity  of  redemption  under  the  decree  of  fore- 
closure to  expire  without  redemption;  and  the  title  thus  became 
absolute  in  the  defendant,  which  was  under  the  circomstanoes  in 
effect  giving  a  deed  of  the  premises  to  the  defendant. 

The  defendant  took  possession  of  the  land  sold,  and  conveyed  it  to 
a  third  party,  received  the  pay  therefor,  deprived  the  plaintiff  of  all 
beneficial  use  or  enjoyment  thereof,  paid  the  mortgage  debt,  costs 
and  expenses  to  be  paid  out  of  the  purchase-money,  and  withheld 
and  neglected  to  pay  over  to  the  plaintiff  the  balance  left  in  his 
hands  above  such  disbursements. 

The  claim  now  is  to  recover  the  balance  so  withheld  and  due 
the  plaintiff  arising  out  of  the  sale  under  this  contract.  To 
establish  the  plaintiff's  right  to  recover  such  balance  the  parol 
contract  beeween  the  parties  is  admissible  in  evidence  and  it  is  as 
valid  and  binding  as  if  it  had  been  reduced  to  writing.  Bowen  t. 
BelU  20  Johns.;  Hodges  v.  Greene,  28  Vt.  368. 

It  is  claimed  also  that  this  parol  agreement  was  a  oontraot  not 
to  be  performed  within  a  year,  and  for  that  reason  was  within  th^ 
statute  of  frauds.  This  point  is  not  a  tenable  one.  The  oon- 
traot was  one  capable  of  being  completely  performed  within  one 
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year.  It  was  not  by  its  terms  not  to  be  performed  within  one 
year.  The  contract  was  to  buy  the  Yerder  mortgage  and  hold  it 
for  the  plaintiff,  sell  the  hoase  and  lot  for  the  benefit  of  the  plaint- 
iff, and  account  for  the  balance.  All  this  might  have  been  done 
vithin  one-year.  No  time  was  fixed  in  which  it  was  to  be  done. 
It  was  an  executory  contract,  upon  the  performance  of  which  the 
defendant  might  have  immediately  entered. 

Nor  does  it  make  it  any  less  a  contract  which  might  hare  been 
performed  within  one  year  because  the  defendant,  instead  of 
taking  a  deed  from  the  plaintiff,  resorted  to  a  foreclosure  of  the 
mortgages.  He  was  not  by  the  terms  of  the  agreement  required 
to  foreclose  the  mortgages.  But  assuming  that  he  was,  that  does 
not  bring  it  within  the  statute  of  frauds.  The  mortgages  might 
have  been  foreclosed,  and  the  time  of  redemption  on  motion  have 
been  fixed  by  the  Oourt  of  Chancery  at  a  period  of  time  within  and 
much  less  than  a  year,  and  the  title  have  become  absolute  in  the 
defendant  nnder  the  decree,  premises  sold,  debts  and  expenses  paid, 
and  the  balance  have  been  paid  over  to  the  plaintiff  within  a  year 
from  the  time  of  making  the  agreement. 

It  is  also  claimed  that  the  parol  evidence  offered  by  the  plaintiff 
tended  to  vary  the  decree  of  foreclosure,  and  was  objectionable  for 
that  reason.  This  claim  has  no  foundation.  There  was  no  attempt 
to  vary  the  decree.  The  decree  was  conclusive,  and  the  plaintiff's 
right  to  recoTcr  rested  on  its  conclusiveness.  The  party  to  whom 
the  defendant  sold  the  premises  rested  upon  this  decree  as  a  link  in 
his  chain  of  title.  Neither  the  plaintiff  nor  the  defendant  could 
safely  question  the  conclusiveness  of  the  decree;  and  the  parol 
evidence  was  not  offered  or  used  for  such  purpose. 

The  defendant's  objections  to  the  chai'ge  of  the  court  were  as 
to  the  instructions  given  to  the  jury  bearing  upon  this  parol  agree- 
ment as  to  the  sale  of  the  house  and  lot  and  as  to.  the  effect  of  the^ 
Bame.  We  find  no  error  in  the  charge  in  respect  thereto,  the  evi^ 
denoe  having  been  proj)erly  received  by  the  court. 

Judgment  affinned^ 
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(67  Yt.  IM.) 

Bxeeuiar  and  admirMratar — 9peeial  promise  to  annoer  from  his  own  estate. 

The  promise  of  an  execator  to  pay  an  heir  at  law  money  to  deslitt  from  oppo- 
sition to  the  will  is  on  sufficient  consideration,  and  is  not  within  the  statute 
prohibiting  an  action  "  upon  a  special  promise  of  an  executor  or  adminis- 
trator to  answer  damages  out  of  his  own  estate.*** 

ACTION  on  contract  to  recover  money.     The  head-note  states 
the  point.    The  plaintiff  had  judgment  below. 

Defendant  in  person,  H,  <S.  Royce  and  L.  P.  Poland,  for  de- 
fendant. 

George  A.  BaUardy  Farrington  A  Poet,  Wilson  A  Hall  and  NoMe 
d  Smith,  for  plaintiff. 

Powers,  J.  Counsel  for  the  defendant  hare  demurred  to  the 
declaration  in  this  case  upon  two  grounds;  first,  that  the  consider- 
ation alleged  is  insufficient;  secondly,  that  the  promise  not  being 
in  writing  comes  within,  and  is  therefore  not  enforceable  under  the 
statute  of  frauds. 

It  has  been  so  often  held  that  forbearance  of  a  legal  right  affords 
a  sufficient  consideration  upon  which  to  found  a  valid  contract, 
and  that  the  consideration  required  by  the  statute  of  frauds  does 
not  differ  from  that  required  by  the  common  law,  it  does  not  ap- 
pear to  us  to  be  necessary  to  review  the  authorities,  or  discuss  the 
principle.  As  to  the  second  point  urged  in  behalf  of  the  defend- 
ant, this  case  presents  greater  difficulties.  Although  the  statute 
of  frauds  was  enacted  two  centuries  ago,  and  even  then  was  little 
more  than  a  re-enactment  of  the  pre-existing  common  law,  and 
though  cases  have  continually  arisen  under  it,  both  in  England  and 
America,  yet  so  confusing  and  at  times  inconsistent  are  the  decis- 
ions, that  its  consideration  is  always  attended  with  difficulty  and 
embarrassment. 

The  best  understanding  of  the  statute  is  derived  from  the  lan- 
guage itself,  viewed  in  the  light  of  the  authorities  which  seem  to 
us  to  interpret  its  meaning  as  best  to  attain  its  object.  That  claose 

*  SeeBelUnos  v.  Sowles (55  Vt.  891),  45  Am.  Rep.  m. 
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of  the  statute  under  which  this  case  falls  reads:  '*  No  action  at 
lavr  or  in  equity  shall  be  brought  *  *  *  apou  a  special  promise 
of  an  executor  or  administrator  to  answer  damages  out  of  his 
own  estate." 

ihis  special  promise  referred  to  is,  in  short,  any  actual  promise 
made  by  an  executor  or  administrator,  in  distinction  from  promises 
implied  by  law,  which  are  held  not  within  the  statute. 

The  promise  must  be  '^  to  answer  damages  out  of  bis  own  estate.'^ 
This  phraseology  clearly  implies  an  obligation,  duty,  or  liability  on 
the  part  of  the  testator's  estate,  for  which  the  executor  promises  to 
pay  damages  out  of  his  own  estate.      The  statute  then  was  en- 
acted to  prevent  executors  or  administrators  from  being  fraudulently 
held  for  the  debts  or  liabilities  of  the  estates  upon  which  they  were 
called  to  administer.     In  this  view  of  the  case  this  clause  of  the 
statute  is  closely  allied,  if  not  identical  in  principle,  with  the  fol- 
lowing clause,  namely:    '*  No  action,  etc.,  upon  a  special  promise . 
to  answer  for  the  debt,  default  or  misdoings  of  another. ''    And  so 
Judge  BoYCE,  in  delivering  the  opinion  of  the  court  in  Harring- 
ton V.   Bichf  6  Vt.  666,  declares  these  two  classes  of  undertaking  to 
be  ^'  very  nearly  allied/'  and  considers  them  together.     This  seems 
tons  to  be  the  true  idea  of  this  clause  of  the  statute  —  that  the 
undertaking  contemplated  by  it,  like  that  contemplated  by  the  next 
clause,  is  in  the  manner  of  a  guaranty;  and  that  reasoning  applica- 
ble to  the  latter  is  equally  applicable  to  the  former. 

We  believe  this  view  to  be  well  supported  by  the  authorities. 
Browne,  in  his  work  on  the  Statute  of  Frauds,  p.  150,  says:  *'  In 
the  fourth  section  of  the  statute  of  frauds,  special  promises  of 
executors  and  administrators  to  answer  damages  out  of  their  own 
estates  appear  to  be  spoken  of  as  one  class  of  that  large  body  of 
contracts  known  as  guaranties."  And  so  on  page  184«  he  interprets 
''to  answer  damages"  as  equivalent  to  pay  debts  of  the  decedent. 
This  seems  to  be  the  construction  given  to  the  statute  by  Chief 
Justice  Redfield,  in  his  wock  on  Wills,  vol.  II,  p.  290  ei  aeq. 

The  Revised  Statutes  of  New  York,  vol.  II,  p.  113,  have  im- 
proved upon  the  phraseology  of  the  old  statute  as  we  have  adopted 
it,  by  adding,  ''  or  to  pay  the  debts  of  the  testator  or  intestate  out 
of  his  own  estate." 

If  we  are  correct  in  this  Tiew  of  the  relation  between  these  two 
clauses,  the  solution  of  the  question  presented  by  this  case  is  com- 
paratively  easy. 
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It  has  been  held  in  this  State  that  when  the  contract  is  fooDddd 
upon  a  new  and  distinct  consideration  moving  between  the  parties, 
the  ondertaking  is  original  and  independent  and  not  within  the 
statute.  Temple  y.  Bascom,  33  Vt  132;  Cross  y.  Richardson,  30 
Vt  641;  Lompmn  y.  Hobart,  28  Vt.  697.  Whether ornot  it  would 
be  safe  to  annoonoe  this  as  a  general  rale  of  universal  i4>plicafcion 
it  is  a  principle  of  law  well  fortified  by  authority  that  where  the 
principal  or  immediate  object  of  the  promisor  is  not  to  pay  the  debt 
of  another,  but  to  subserve  some  purpose  of  his  own,  the  promise 
is  original  and  independent  and  not  within  the  statuta  Brandt 
Sur.  72;  3  Pars.  Cont  24;  Bob.  Fr.  232;  Efnerson  v.  Slaier,  22  How. 
2&.  And  this  seems  to  be  the  real  ground  of  the  decisions  above 
cited  in  the  28th  and  30th  Vermont  in  which  the  court  seems  to 
blend  the  two  rules  just  laid  down. 

PiBBPOiNT,  J.y  in  delivering  the  opinion  of  the  court  in  Gross  v. 
Siehardson,  supra^  says:  ''The  consideration  must  be  not  only 
sufficient  to  support  the  promise,  but  of  such  a  nature  as  to  take 
the  promise  out  of  the  statute;  and  that  requisite  we  think  is  to  be 
found  in  the  fact  that  it  operates  to  the  advantage  of  the  promisor 
and  places  him  under  a  pecuniary  obligation  to  the  promisee  entirely 
independent  of  the  original  debt. 

Apply  this  rule  to  this  case.*  Here  the  main  jgurpose  of  this 
promise  was  not  to  answer  damages  (for  the  testator)  out  of  his 
own  estate,  but  was  entirely  to  subserve  some  purpose  of  the  defend- 
ant. The  consideration  did  not  affect  the  estate,  but  was  a  matter 
purely  personal  to  the  defendant.  Here  there  was  no  liability  or 
obligation  on  the  part  of  the  estate  to  be  answered  for  in  damages. 
It  could  make  no  difference  to  the  executor  of  that  estate  whether 
it  was  to  be  divided  according  to  the  will  or  by  the  law  of  descent. 
If  the  subject-matter  of  this  contract  had  been  something  entirely 
foreign  to  this  estate,  no  one  would  maintain  that  the  defendant 
was  not  bound  by  it,  because  he  happened  to  be  named  executor  in 
this  will.  Here  the  subject-matter  of  the  contract  was  connected 
with  the  estate,  but  in  such  away  that  it  was  practically  immaterial 
to  the  estate  which  way  the  question  was  decided.  There  exists 
therefore  in  this  case  no  sufficient,  actual  primary  liability  to  which 
this  promise  could  be  collateral.  This  seems  to  us  to  be  the  &iiest 
interpretation  of  the  law.  The  statute  was  passed  for  the  benefit  of 
executors  and  administrators;  but  it  might  be  said  of  it  as  has  been 
said  of  the  protection  afforded  to  an  infant  by  the  law  of  contracts. 
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that  ^ it  is  a  shield  to  protect,  not  a  sword  to  destroy."  If  this 
chsB  of  contracts  was  allowed  to  be  avoided  under  it  instead  of  being 
a  prsTention  of  frands,  it  would  become  a  powerful  instrument  of 
fnuid.  As  in  this  case,  the  plaintiff  would  be  deprived  of  his  legal 
right  to  contest  the  will  by  a  party  who  has  reaped  all  the  benefit  of 
the  transaction  and  is  shielded  from  responsibility  by  a  technicality. 
We  do  not  believe  that  this  was  the  result  contemplated  by  the 
statute. 

The  judgment  of  the  Oounty  Gourt  overruling  the  demurrer  and 
adjudging  the  declaration  sufficient  is  affirmed,  and  case  remanded 
¥ith  leave  to  the  defendant  to  replead  on  the  usual  terms. 

Judgment  affirmed. 


StBVBKS  V    PlLLSBUBT. 
(67  VL  20ft.) 

Iked  —  MndUkm  —  frreoM. 

Bu  owaed  two  hotels,  in  the  8ame  yillage,  the  Trotter  House  and  the  Bliss 
Hotel,  and  sold  the  fonner  to  the  plaintiff  for  $4,250,  and  at  the  same,  time 
for  the  consideration  of  $2,500,  agreed  that  the  Bliss  Hotel  should  never  be 
used  for  hotel  and  boarding-house  purposes ;  and  as  security,  conveyed  the 
Bliss  hotel  to  the  plaintiff  by  warranty  deed,  conditioned  to  be  void  if  the  re- 
striction was  observed.  The  plidntiff  went  out  of  the  hotel  business,  and  con- 
veyed his  hotel,  but  not  his  interest  under  the  conditional  deed.  B.  observ- 
ing the  condition  so  long  as  he  was  owner  of  the  Bliss  Hotel,  finally  sold  it 
in  parcels;  and  the  several  defendants  became  the  owners.  Large  improve- 
mentB  had  been  made.  There  was  a  dear  breach  of  the  condition;  but  some 
of  the  defendants  were  innocent,  and  some  not.  In  a  suit  for  forfeiture, 
hdi,  that  equity  did  not  require  an  enforcement  of  the  conditional  deed; 
but  that  the  plaintiff  should  recover  the  $3,500,  with  interest  from  the  time 
he  demanded  the  money. 

SUIT  for  forfeiture  under  conditional  deed.     The  opinion  states 
the  case.     The  defendant  had  judgment  below. 

JAn  H,  WaUon,  for  plaintifiP. 

farnham  S  Chanberlain,  for  defendant. 
Vol.  LIT— 10 
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Boss,  J.  January  1,  1885,  the  orator  purchased  and  took  a  deed 
of  the  Trotter  Hoase  property,  in  Bradford,  from  Ellis  Bliss,  for 
the  expressed  consideration  of  $6,750.  He  paid  Bliss  that  amoant. 
Bliss  had  for  a  namber  of  years  been  keeping  a  hotel  on  premises 
adjoining  the  Trotter  House  property,  known  as  the  Bliss 
Hotel  property.  He  had  purchased  tbeTrotter  Honse  prop- 
erty the  March  previous  for  about  $3,600,  and  laid  out  about 
$400  in  making  repairs.  As  an  inducement  to  the  orator  to 
purchase  the  Trotter  House  property  and  pay  the  price  asked, 
lie  agreed  to  close  and  keep  forever  closed  his  own  hotel  prop- 
erty, for  hotel,  boarding-house,  and  livery-stable  purposes.  The 
orator  would  not  purchase  the  Trotter  House  property  unless 
he  should  be  secured  from  competition  in  the  hotel  and  livery  bus- 
iness upon  the  Bliss  Hotel  property,  nor  unless  he  could  be  effectu- 
ally secured  against  such  competition  by  a  conveyance  of  the 
Bliss  Hotel  property.  On  the  same  day  he  received  the  convey- 
ance of  the  Trotter  House  property,  the  orator  took  from  Bliss 
a  conveyance  by  deed,  with  the  usual  covenants  of  warranty,  of  the 
Bliss  Hotel  property,  containing  the  following  condition: 

''  Yet  the  condition  of  this  deed  is  such,  that  if  I,  the  said  Ellis 
Bliss,  my  heirs,  executors,  administrators,  and  assigns  do  and  shall 
hereafter  keep  and  hold  the  above  premises  free  and  clear  from  all 
the  purposes  of  a  hotel,  tavern,  inn,  or  boarding-house;  also,  from 
all  the  purposes  of  livery  or  livery-stabling,  as  well  the  buildings 
that  now  are  erected  thereon,  as  any  and  all  which  shall  hereafter 
be  erected  thereon,  so  long  as  wood  grows  and  water  runs,  truly 
and  faithfully  as  to  the  said  Harry  B.  Stevens,  his  heirs,  executors, 
administrators  and  assigns,  then  and  in  that  case,  this  deed  is  to  be 
null  and  void,  otherwise  in  full  force  and  effect." 

From  the  evidence,  which  does  not  much  conflict,  we  find 
that  the  orator  paid  $2,500  for  this  last  conveyance,  though  the 
consideration  named  in  the  deed  is  $4,000;  and  the  Bliss  Hotel 
property  was  then  worth  $3,000  or  more.  Bliss  observed  the  con- 
dition during  the  time  he  owned  the  property,  but  within  a  few 
years  sold  it  in  parcels,  which  at  the  time  of  bringing  this  bill,  were 
owned  by  the  several  defendants.  It  had  been  built  upon,  so  that 
it  is  agreed  it  was  then  worth  $12,000.  The  bill  was  served  May 
23,  1872.  The  orator,  in  the  bill,  sets  forth  the  two  purchases 
and  conveyances  from  Bliss,  and  alleges  that  there  have  been 
breaches  of  the   condition  by  several  of  the  subsequent  grant- 
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ees  or  their  tenants^  and  prays  that  the  land  and  premises  be  de- 
clared forfeited  to  the  orator,  and  lor  an  accounting  for  the  rents 
md  profits;  and  ''for  such  other  and  further  relief  in  the  prem- 
iaes  as  the  nature  and  circumstances  of  the  case  may  require." 
Just  previously  to  bringing  the  bill,  the  orator  in  writing  notified 
the  defendants  of  the  claimed  breaches  of  the  condition  and  de- 
manded the  premises.     The  defendants,  by  answer,  deny  that  there 
haye  been  any  breaches  of  the  condition,  and  aver  that  if  there  has 
been  a  technical  breach  thereof  the  orator  should  not  be  allowed  to 
wrest  from  them  the  premises,  worth  many  thousand  dollars  more 
than  when  the  deed  was  given.    In  1870  the  orator  had  given  a 
limilar  verbal  notice  to  the  then  owners  of  the  property,  and 
brought  a  suit  in  ejectment  for  the  recovery  of  the  premises.    On 
the  case  coming  on  for  tidal,  and  upon   the  statements  of  the 
respective  attorneys.  Judge  Peck  continued  the  case,  suggesting 
that  from  the  statement  of  the  defendants'  attorney  he  thought 
there  had  been  a  technical  forfeiture  of  the  premises,  but  that 
equity  would  probably  grant  relief  by  way  of  compensation.     The 
defendants  not  moving  to  bring  a  bill,  the  orator  brought  this  bill 
and  discontinued  the  ejectment  suit.     The  orator  leased  the  Trot- 
ter House  property,  except  the  livery-stable,  for  two  years  and  a 
half,  commencing  April  1,  18G1,  and  sold  and  conveyed  them  May 
6, 1867.    The  purchaser  refused  to  buy  from  the  orator  the  rights 
secured  to  him  by  the  deed  of  the  Bliss  Hotel  property.    Henry  B. 
Kennedy  occupied  a  portion  of  the  Bliss  Hotel  property  in  1868, 
1869  and  1870,  and  kept  more  or  less  boarders  during  that  time. 
His  receipts  from  this  source  were  about  t800.     This  was  a  clear 
hreach  of  the  language  of  the  condition.     From  about  1861  to  the 
lime  of  bringing  the  ejectment  suit  a  portion  of  the  Bliss  Hotel 
property  was   occupied  by  Merrill  O.   Beard  and  others  for  an 
express  office,  grocery  and  eating  saloon.    They  furnished  oysters, 
cooked  and  raw,  pies,  cheese,  etc.,  to  persons  who  might  call  for 
the  same,  mostly  to  people  who  came  to  the  village  to  do  business 
from  the  surrounding  country.     There  were  fitted  up  in  one  side 
of  the  room  several  stalls  where  meals  of  this  kind  were  furnished 
and  eaten.     Cooked  meats  were  not  furnished  to  any  considerable 
extent ;  but  quite  a  business  was  done  by  way  of  feeding  teamsters 
and  others  who  were  stopping  in  the  village  for  a  short  time.     We 
think  this  was  also  a  breach  of  the  condition  of  the  deed.     It  is 
one  of  the  purposes  of  a  hotel,  tavern  or  inn  to  furnish  meals  for 
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that  class  of  persons.  If  they  obtained  a  meal  of  oysters,  pie, 
cake  and  cheese  at  the  eating  saloon  it  was  serving  to  them  one  of 
the  purposes  of  a  hotel,  tavern  or  inn.  The  language  of  the  con* 
dition  is  very  comprehensive,  and  was  intended  to  cover  every  case 
which  would  tend  to  withdraw  custom  from  the  Trotter  House. 
It  forbids  any  use  of  the  Bliss  Hotel  property  which  would  have 
such  a  tendency.  A  valuable  consideration  was  paid  for  the  con- 
ditional deed;  and  the  condition  should  be  fairly  and  reasonably 
construed  to  effectuate  the  intention  of  the  parties  to  it,  which  was 
to  inhibit  any  use  of  the  Bliss  Hotel  property  which  would  infringe 
upon  the  purposes  for  which  the  orator  was  keeping  the  Trotter 
House,  one  of  the  most  prominent  of  which  was  furnishing  meals 
for  persons  who  were  temporarily  in  the  village.  We  do  not  think 
that  the  proof  clearly  establishes  that  Bagley  G.  Currier  made  such 
a  use  of  the  barn  of  the  Bliss  Hotel  property  as  was  a  breach  of 
the  condition.  Most  of  the  testimony  is  reconcilable  with  a  use 
of  the  barn  for  the  friends  and  acquaintances  of  said  Currier  to 
hitch  their  teams  in  —  such  a  use  as  any  private  person  makes  of 
his  barn.  Nor  do  we  think  that  the  keeping  of  his  sons-in-law  and 
their  wives  and  children  by  Jonathan  H.  Robinson,  on  the  premises, 
was  a  breach  of  the  condition.  These  sons-in-law  and  their  wives 
and  children  were  not  boarders  in  the  ordinary  meaning  of  that 
word,  but  a  part  of  the  family.  They  contributed,  as  they  felt  dis- 
posed, to  the  support  of  the  family,  but  did  not  regard  themselves, 
nor  did  Mr.  Robinson  and  his  wife  regard  them,  as  boarders.  Mr. 
Williams'  occupation  of  the  barn  for  keeping  his  own  horses,  and 
horses  that  ho  was  training,  was  not  an  infringement  of  the  condi- 
tion in  regard  to  livery  or  livery-stabling. 

1.  But  admitting  these  facts  the  defendants  contend  that  the 
orator  has  no  right  to  recover  for  any  breaches  while  Witt  &  Fabyan 
were  keeping  the  Trotter  House,  nor  since  the  orator  sold  in  1867. 
They  contend  that  the  immunity  secured  by  the  conditional  deed 
was  a  privilege  or  appurtenance  of  the  Trotter  House,  and  passed 
to  the  purchaser  under  his  deed  although  he  refused  to  buy  the  same. 
We  do  not  think  this  contention  can  be  sustained.  A  privilege  or 
appurtenance  to  a  grant  is  that  which  is  so  connected  with  and 
necessary  to  the  thing  granted  that  without  it  the  grant  itself  would 
not  have  full  effect  according  to  the  maxim,  Cuicunqtie  aliquis  quid 
concedil  concedere  videtur  et  id  sine  quo  res  ipsa  esse  non  potuit. 
Examples  are  windows,  doors,  etc..  Of  a  building,  though  temporarily 
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remoTed  at  the  time  of  the  conveyance;  a  right  of  way  over  the 
grantor's  land  which  wholly  sarronnds  the  land  conveyed;  a  visible 
plainly  marked  way  in  use  in  connection  with  the  premises  con- 
veyed; or  a  stream  of  water  running  to  and  supplying  the  premises 
conveyed,  etc.     1  Wash.  R.  P.  6,J2,  623. 

The  inhibition  upon  the  use  of  the  Bliss  Hotel  property  for  hotel 
and  livery  purposes  was  not  necessaiy  to  the  reasonable  enjoyment 
of  the  Trotter  House  property  for  such  purposes.  It  was  not  neces- 
sary nor  visibly  connected  with  the  use  of  the  latter  for  such  pur- 
poses. It  might  make  them  more  yaluable  but  not  more  so  than  it 
would  any  other  premises  properly  fitted  up  and  suitably  located  in 
the  village  of  Bradford.  The  inhibition  was  not  peculiar  or  neces- 
sary to  the  use  of  the  Trotter  House  property  for  such  purposes. 
Although  Bliss  owned  both  premises  at  the  time  he  conveyed  the 
Trotter  House  property  to  the  orator,  it  would  not  be  seriously  con- 
tended that  that  couTeyance  carried  with  it  an  inhibition  upon  the 
Qse  of  the  Bliss  Hotel  property  for  hotel  and  livery  purposes.  If  it 
were  a  privilege  or  appurtenance  of  the  Trotter  House  property  it 
would  pass  with  it  upon  a  conveyance  thereof.  The  conveyance  of 
the  Bliss  Hotel  property  was  a  conditional  grant  thereof  to  the  orator. 
Adjacent  real  estate  does  not  pass  as  appurtenant  to  the  estate 
described  and  granted  in  the  conveyance.  Wash.  B.  P.  623. 
Moreover  the  grant,  Tmbwidum,  and  condition  of  the  deed  are  to  the 
orator,  his  heirs,  executors,  administrators  and  assigns.  Neither 
principle  nor  the  rules  of  construction,  which  are  but  a  formula  to 
ascertain  the  intention  of  the  parties,  will  allow  the  conditional  estate 
created  by  the  deed  of  the  Bliss  Hotel  property  to  pass  as  a  privi- 
lege or  appurtenance  to  the  Trotter  House  property. 

2.  The  defendants  also  contend  that  admitting  the  breaches  of 
the  condition  the  orator  can  only  recover  such  damages  as  he  can 
show  that  he  has  personally  sustained  in  the  business  of  hotel  and 
liyery-stable  keeping  by  reason  thereof.  By  the  deed  the  orator  and 
Bliss  made  a  breach  of  the  condition  of  the  deed  the  contingency 
upon  which  the  grant  was  to  take  effect.  It  is  hardly  correct  to  say 
that  a  breach  of  the  condition  worked  a  forfeiture  of  the  Bliss  Hotel 
property.  Bliss  for  himself,  his  heirs,  executors,  administrators  and 
assigns,  by  the  deed  solemnly  contracted  with  the  orator,  his  heirs, 
etCy  that  upon  a  breach  of  the  condition  the  orator's  right  to  the 
described  premises  should  become  absolute.  For  this  grant  to  become 
absolute  upon  the  happening  of  the  contingency  named  in  the  con* 
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dition  the  orator  paid  a  large  consideration.  It  would  effectaate  the 
intention  of  neither  party  to  the  deed  to  hold  that  the  orator  conld 
only  recover  such  damages  as  he  could  show  that  he  had  suffered 
by  breaches  of  the  condition.  It  would  in  effect  be  making  a  con- 
tract for  the  parties  thereto,  rather  than  enforcing  the  one  they 
have  made.  It  is  a  case  where  the  parties  to  the  contract  have  by 
a  solemn  instrument  declared  what  the  effect  of  a  breach  thereof 
shall  be.  They  have  for  themselves  determined  what  the  orator, 
his  heirs,  etc.,  shall  recover  for  such  breaches.  They  have  thereby 
liquidated  the  damages  for  such  breaches.  While  it  is  true  that 
forfeitures,  as  such,  are  odious,  both  at  laV  and  in  equity,  and 
are  never  declared  and  enforced  in  equity,  and  while  there  is  much 
learning  and  many  distinctions  as  to  when  a  sum  agreed  upon  as 
damages  for  the  breach  of  a  contract  by  the  parties  thereto  shall  be 
treated  as  a  penalty  or  security  for  the  payment  of  the  damages 
occasioned  by  such  breach,  and  when  as  liquidated  damages,  and 
while  the  decisions  upon  the  subject  may  not  all  be  capable  of  being 
harmonized,  it  is  now  well  settled  that  the  intention  of  the  parties, 
when  ascertained,  is  to  control.  It  is  justly  held  that  where  the 
sum  named  in  the  obligation  as  the  measure  of  damages  for  a  breach 
is  unreasonably  large;  or  where  it  is  agreed  upon  to  cover  usurious  in- 
terest; or  where  it  is  evidently  security  for  the  payment  of  a  smaller 
sum,  the  sum  named  in  the  obligation  will  be  treated  as  a  penalty. 
But  when  neither  of  the  foregoing  is  apparent  from  the  contract 
viewed  in  the  light  of  surrounding  circumstances,  where  the  party  may 
elect  to  do  or  not  do  as  contracted,  and  in  default  to  pay  a  certain 
sum,  and  especially  where  the  damages  occasioned  by  the  breach  are 
difficult  of  ascertainment,  and  the  rules  for  measuring  them  are 
uncertain,  or  of  difficult  application,  it  will  be  held  that  the  damages 
agreed  upon  are  liquidated.  Wood  Mayne  Dam.,  chap.  8,  pp.  198-213; 
2  Sedg.  Dam.  209-264;  29  Moak  Eng.  206-211;  Williams  v.  Vance, 
30  Am.  Rep.  '26,  and  note  reviewing  cases  on  this  subject. 

It  has  rarely  been  held  that  in  a  contract  by  which  a  party  has 
agreed  to  refrain  from  exercising  a  particular  trade  or  profession 
within  a  named  locality,  and  agreed  upon  the  sum  to  be  paid  if  he 
breaks  his  agreement,  the  sum  thus  agreed  upon  is  other  than  liqui- 
dated damages.  In  addition  to  the  authorities  last  cited,  see  also, 
Barrf/  v.  Harris,  49  Vt.  392;  Butler  v.  Burleson,  16  Vi  176;  Dakin 
V.  WilUam»,  17  Wend.  447;  cases  cited  in  note  3,  §  170;  Wood 
Mayne  Dam. ;   Williams  v.  Dakin,  22  Wend.  201 ;  Leary  v.  Laflin, 
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101  Mass.  334;  Pierce  v.  Fuller,  8  Mass.  102;  Gushing  y.  Drew,  97 
Mass  445;  Saint er  t.  Fergusoriy  62  B.  0.  L.  716;  Galsworthy  v. 
SlrHll,  1  Exch.  659. 

One  of  the  principal  reasons  for  so  holding  is,  that  there  is  no 
definite  measure  for  the  damages  occasioned  by  the  breach  of  such 
a  contract,  and  thej  are  very  difiScnlt  of  proof.  The  case  at  bar 
well  illustrates  the  difficulty.  There  was  another  hotel  in  Bradford 
besides  the  Trotter  House.  How  could  the  orator  prove  that  the 
parties  boarded  by  Kennedy,  or  fed  at  Beard's  eating  saloon,  would 
hare  been  patrons  of  the  Trotter  House  except  for  such  boarding  or 
such  feeding  ?  and  if  they  would  have  been  such  patrons,  how  much 
would  have  been  the  profits  ?  They  might  have  patronized  the 
other  hotel  or  another  boarding-house.  While  it  is  thus  difficult  to 
prove  the  actual  damages  sustained  by  the  breaches  shown,  all  the 
evidence  is  to  the  effect  that  two  equally  well  kept  and  commodious 
hotels  on  the  two  properties  would  render  both  properties  valueless 
as  hotels.  The  profits  to  be  derive!  from  the  custom  obtainable  by 
each  would  no  more  than  pay  running  expenses,  while  if  all  of  the 
custom  is  given  to  one  of  them  the  profits  are  fairly  remunerative. 
Neither  is  it  reasonable  to  hold  that  the  orator  would  pay  Bliss 
t*^,500  for  his  agreement  to  hold  the  Bliss  Hotel  property  free  from 
Buch  uses  under  an  agreement  expressed  or  implied,  that  he  was  to 
keep  watch  for  breaches  of  the  agreement,  and  that  air  action  arose 
for  the  recovery  of  a  shilling's  profit,  for  every  meal  of  victuals 
Bliss  thereafter  sold  to  a  traveller  on  the  inhibited  premises. 
Besides  suclm  holding  and  such  constraction  would  in  effect  nullify 
the  deed  of  the  Bliss  Hotel  property.  If  the  orator  had  not  pur- 
chased the  Trotter  House  property,  and  had  not  in  it,  nor  in  any 
other  premifies  in  Bradford,  gone  into  the  hotel  business,  he  might 
lawfully  have  entered  into  the  contract  with  Bliss  that  he  did,  in  re- 
g*ard  to  the  use  to  which  the  Bliss  Hotel  property  should  thereafter  be 
put.  and  in  regard  to  the  results  that  should  follow  the  breach  of 
the  contract.  He  might  have  had  various  reasons  for  desiring 
snch  inhibition — such  as  a  private  residence  near  by,  or  land 
on  which  he  desired  to  have  private  residences  erected.  We  think 
it  is  quite  clear  upon  authority  and  principle,  that  if  Bliss  him- 
self had,  soon  after  his  deed  of  the  Bliss  Hotel  property,  violated 
the  coaditions  of  the  deed,  it  would  have  been  the  duty  of  this  court 
U)  enforce  the  deed,  or  to  turn  the  orator  over  to  an  action  at  law 
to  recover  possession  of  the  premises. 
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3.  Bat  siace  making  the  deed  the  Bliss  Hotel  property  has  been 
dirided  by  various  oonreyanoes^  and  has  by  some  of  the  grantees 
been  greatly  improved  by  the  erection  of  valuable  buildings;  and 
sevenil  of  these  grantees  have  carefully  kept  and  used  the  premises 
owned  and  occupied  by  them  free  from  the  inhibited  uses«  The 
orator,  too,  has  sold  the  Trotter  House  property,  and  gone  out  of 
the  hotel  business.  Under  these  circumstances,  inasmuch  as  the 
orator  has  come  into  a  court  of  equity,  thereby  offering  to  do  equity, 
we  think  it  would  be  inequitable  not  to  relieve  the  owners  of  those 
portions  of  the  Bliss  Hotel  property,  who  are  innocent  of  any  breach 
of  the  condition  of  the  deed,  from  an  entire  loss  of  the  improve- 
ments and  enhanced  value  of  the  property.  But  the  damages  being 
liquidated  between  the  parties  to  that  deed,  only  one  recovery  can 
be  had  for  a  breach  of  the  conditions  of  the  deed.  Hence  the  orator 
should  be,  at  least,  made  whole  in  relieving  the  defendants  from  a 
full  enforcement  of  the  deed.  We  think  the  orator  will  be  made 
whole  by  the  payment  of  the  sum  he  paid  for  the  deed  —  $2,500  — 
and  interest  since  he  demanded  the  premises  at  the  time  he  brought 
this  bill.  Althouofh  the  first  breaches  were  of  a  much  earlier  date, 
and  continued  to  the  time  of  the  demand,  they  were  of  such  a 
nature  that  they  could  be  waived,  or  not  insisted  upon  by  the 
orator.  We  treat  his  failure  to  make  a  demand  earlier  ap  election 
by  him  not  to  insist  earlier  upon  an  enforcement  of  his  rights  under 
the  deed.  (Generally  in  such  a  case  the  sum  in  equity  to  be  recov- 
ered to  compensate  for  the  non-enforcement  of  the  deed  would  be 
the  value  of  the  prcniises  with  the  improvements  put  on  by  inno- 
cent parties.  It  would  be  somewhat  difficult  to  fix  upon  such  value 
in  the  present  case,  and  the  sum  paid  by  him  for  the  deed  with  in- 
terest under  the  circumstances  fairly  compensates  the  orator,  and 
is  very  nearly  the  unimproved  value  of  the  premises  at  the  time  of 
the  demand.  The  decree  of  the  Court  of  Chancery  is  reversed  and 
the  cause  remanded  with  a  mandate  to  render  a  decree,  that  to  be 
relieved  from  the  deed  of  January  1, 1885,  the  defendants  pay  to  the 
orator  within  such  time  as  shall  be  determined  by  the  Court  of  Chan- 
cery, $'^,500,  with  interest  since  Hay  23,  1872,  and  costs;  and  on 
their  failure  to  make  payment  the  defendants  to  be  foreclosed  of  all 
equities  in  said  premises. 

Bev&rsed  and  rrnncMded. 
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<?rTt.288.) 

Moiter  and  servant — eantractors — nuisance. 

When  the  plaintiff  was  driving  on  a  highway  his  horse  became  frightened  at 
a  steam  shovel  in  use  on  the  defendant's  lands  near  the  road,  and  ran  away, 
snd  the  plaintiff  was  hart.  The  shovel  was  operated  and  controlled  by  an 
independent  contractor,  althoogh  the  defendant  contemplated  its  use  when 
the  contract  was  made.     Held,  that  the  defendant  was  not  liable. 


C 


^ASE  for  personal  injuries  by  negligence.     The  head-note  states 
the  case.     The  plaintiff  had  judgment  below. 


T.  Sibley  and  J.  £.  Batchelder,  for  defendant. 

/.  i.  Martin  and  A.  F.  Wallrer,  for  plaintiff. 

Powers,  J.  The  defendant's  eyidence  tended  to  show  that  the 
steam  shovel  in  use  when  and  by  which  the  plaintiff's  injuries 
were  occasioned  was  operated  by  Munson,  without  any  control  or 
right  of  control  over  it  or  the  manner  of  its  use  by  the  defendant; 
that  Munson  was  an  independent  contractor,  who  supplied  the 
shovel  and  operated  it  by  his  own  servants,  although  it  was  con- 
templated by  the  defendant  that  it  should  be  used  when  the  con- 
tract was  made  byHhe  defendant  with  Munson. 

Upon  this  phase  of  the  evidence  the  defendant  insisted,  and 
requested  the  court  to  charge,  that  Munson,  if  anybody,  was  solely 
liable  to  the  plaintiff's  damages. 

In  answer  to  this  request  the  court  charged  the  jury  as  follows: 
''If  you  find  that  the  defendant  made  the  contract  with  Munson 
that  he,  Munson,  should  do  this  work  of  loading  the  gravel — and 
I  do  not  understand  that  there  is  any  controversy  between  the  par- 
ties as  to  the  facts  with  reference  to  the  contract  in  this  respect  — 
that  such  a  contract  did  exist,  or  the  terms  of  it,  with  relation  to 
the  amount  to  be  paid  him  for  doing  the  work  under  this  contract; 
und  if  you  also  find  that  this  contract  was  made  between  Munson 
und  the  defendant,  with  the  agreement  or  understanding  between 
them  that  a  steam  shovel  should  be  used  in  doing  this  work,  that 
this  gravel  should  be  loaded  with  a  steam  shovel,  then  the  court 
Vol.  LII  — 17 
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will  tell  you  that  the  defendant  woald  be  liable  in  the  same  manner 
and  to  the  same  extent  that  Mnnson^  who  did  the  work  and  who 
put  the  shovel  there  and  used  it,  would  be  liable  ;  that  the  liability 
of  the  defendant  in  that  respect  would  be  the  same  as  the  habilty 
of  the  contractor  who  put  the  shovel  there  and  did  the  work,  if 
you  find  that  there  is  any  liability  that  attaches  to  them  under  the 
rule  that  I  shall  give  you."  The  rule  given  the  jury  was  this :  If 
the  shovel,  while  lying  still  or  in  operation,  by  its  appearance  or 
its  noise,  or  the  noise  of  the  engine  used  in  operating  it,  was  cal- 
culated to  frighten  horses  of  ordinary  gentleness,  the  plaintiff 
should  recover. 

In  other  words,  the  jury  was  told  that  the  defendant's  liability 
was  co-extensive  with  Munson's  if  it  was  part  of  the  agreement  or 
understanding  of  the  parties  for  doing  the  work  that  Munson 
should  use  the  steam  shovel. 

If  the  work  contracted  to  be  done  was  in  itself  unlawful,  or  the 
shovel  a  nuisance  per  se,  the  instruction  given  the  jury  would  be  un- 
objectionable. But  the  work  was  lawful,  and  the  shovel  was  an 
appliance  customarily  employed  by  railroads  in  work  of  this  kind. 
It  could  work  iujurious  results  to  third  persons  only  by  its  neg- 
ligent use.  The  injury  done  in  this  case  was  not  by  its  frightful 
appearance.  The  plaintiff's  horse  passed  by  it  without  difficulty ; 
but  after  passing  it  in  safety  its  operation  commenced;  and  in  this 
the  plaintiff  avers  negligence.  Was  this  the  negligence  of  Munson *8 
servants,  or  the  servants  of  the  defendant?  The  defendant  cannot 
be  made  liable  unless  the  legal  relation  of  master  and  servant  sub- 
sisted between  it  and  the  men  operating  the  shovel.  The  fact  that 
Munson  was  a  contractor  and  employed  these  men  does  not  of  it- 
self preclude  the  relationship  of  master  and  servant  between  the  de- 
fendant and  these  men. 

The  inquiry  in  the  case  is,  who  was  the  principal  or  master  in 
this  work,  Munson  or  the  defendant?  A  master  is  one  who  not 
only  prescribes  the  end,  but  directs,  or  at  any  time  may  direct,  the 
means  and  methods  of  doing  the  work.  If  he  merely  prescribes 
the  end  and  contracts  with  another  to  accomplish  the  end  by  such 
means  or  methods  as  such  other  may  in  his  discretion  employ,  the 
latter  is  as  to  such  means  and  methods  not  a  servant,  but  a  master; 
and  for  negligence  therein  is  alone  answerable. 

This  rule  of  law  is  forcibly  illustrated  by  the  case  of  Rourke  r. 
White  Moss  Colliery  Co.,  2  C.  P.  Div.  205;  s,  c,  20  if  oak  Eng. 
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4C9.  There  the  defendants,  after  partly  sinking  a  shaft  in  their 
colliery,  agreed  with  W.  to  finish  the  work  for  them  on  terms, 
among  others,  that  defendants  should  provide  engine  power  and 
engineers  to  work  the  engine.  The  engine,  that  had  been  used 
by  defendants  in  excayating  the  shaft  was  thereupon  handed  over 
to  W.  The  same  engineer  remained  in  charge  of  it,  and  continued 
in  the  pay  of  the  defendants  as  before,  but  was  subject  to  the  orders 
of  W.  It  was  held  that  the  engineer  was  the  servant  of  W.,  and 
not  of  the  defendants;  and  that  W.  alone  waf  answerable  for  his 
negligence  in  operating  the  engine. 

Murray  t.  Currie,  L.  R.,  6  G.  P.  24,  is  another  recent  English  case 
in  point.  The  defendant,  a  ship-owner,  employed  a  stevedore  to 
unload  his  vessel.  The  stevedore  employed  his  own  laborers,  among 
whom  was  Davis,  one  of  defendant's  crew,  whom  the  stevedore  paid, 
and  over  whom  he  had  entire  control.  The  plaintiff  was  injured 
by  the  negligence  of  Davis;  and  it  was  held  that  defendant  was  not 
liable.  See  also.  Wood  Mast,  and  Serv.,  §  313;  Callahan  v.  R.  R. 
Co..  23  Iowa,  562. 

The  conflict  in  the  cases  upon  this  subject  doubtless  arises  from 
inattention  to  the  character  of  the  work  to  be  done.  If  the  work 
to  be  done  is  committed  to  a  contractor  to  be  done  in  his  own  way, 
and  is  one  from  which,  if  properly  done,  no  injurious  consequences 
to  third  persons  can  arise,  then  the  contractor  is  liable  for  the  neg- 
ligent performance  of  the  work. 

If  however  the  work  is  one  that  will  result  in  injury  to  others 
unless  preventive  measures  be  adopted,  the  employer  cannot  relieve 
himself  from  liability  by  employing  a  contractor  to  do  what  it  was 
his  duty  to  do  to  prevent  such  injurious  consequences.  In  the  lat- 
ter case  the  duty  to  so  conduct  one's  own  business  as  not  to  injure 
another  continuously  remains  with  the  employer.  Bower  v.  P$ate, 
1  Q.  B.  Div.  321;  s.  c,  16  Moak  Eng.  374. 

In  this  case  if  the  shovel  became  a  nuisance  merely  because  it 
was  negligently  operated,  and  such  operation  was  controlled  by 
Hanson,  he  is  the  author  of  the  nuisance,  and  answerable  for  the 
consequences;  and  the  understanding  between  the  parties  that  the 
shovel  should  be  used  in  the  work  does  not  change  the  liability  to 
the  defendant.  This  understanding  calls  for  the  proper,  not  neg- 
ligent, use  of  the  shovel. 

Reversed  and  remanded. 
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Jfarriage — huMbaruTs  action  far  coniB&rtion  of  uifif^  proptufg. 

A  hasband  aumol  m>inta1n  an  actioa  for  co&TersioiL  of  his  wife's  separate 

property. 

a 

TKESPASS  and  trover.     The  opinion  states  the  point.     The 
plaintiff  had  judgment  below. 

William  E.  Johnson,  for  defendant. 

S.  M,  PingreSy  for  plaintiff. 

Boss,  J.  The  defendant,  as  a  deputy  sheriff,  on  a  proper  process, 
regularly  attached  and  sold  the  property  sued  for  as  the  property 
of  the  plaintiff.  The  plaintiff  now  seeks,  and  by  the  County  Court 
was  allowed,  to  recover  for  the  property  in  his  own  name,  on  the 
ground  that  the  property  was  the  sole  and  separate  property  of  his 
wife.  Under  the  decisions  and  law  of  this  State,  which  are  so 
fully,  carefully,  and  clearly  collated,  stated,  and  reviewed  in  the 
brief  of  the  defendant's  counsel,  that  they  need  not  be  further 
referred  to,  we  think  this  was  error.  The  common-law  doctrine, 
that  the  personal  chattels  of  the  wife  on  marriage  vest  in  the  hus- 
band, does  not  apply  to  such  property.  The  legal  status  of  the 
sole  and  separate  property  of  the  wife  is,  that  the  wife  holdB  it  to 
her  own  use,  free  from  the  rights  which  the  husband  by  the  mar- 
riage otherwise  would  have  to  it.  It  is  because  this  property  was 
thiols  held  by  the  wife,  that  defendant  is  unable  to  attach  and  hold 
it  as  the  property  of  the  husband.  The  common  law  allowed  the 
husband  to  recover  for  the  personal  chattels  of  the  wife,  because  by 
that  law  they  were  by  virtue  of  the  marriage  his  property,  subject 
to  his  sole  use,  care,  and  control,  and  liable  to  be  appropriated  in 
satisfaction  of  his  debts.  Doubtless,  modern  civilization  and  law 
have  departed  somewhat  from  the  common  law,  in  allowing  the 
husband  by  post-nuptial  agreement  with  the  wife  or  by  acquiescence 
even,  to  renounce  the  right  which  the  common  law  by  the  marriage 
conferred  upon  him,  and  allow  the  wife  to  hold  such  property  to 
her  sole  and  separate  use.     We  are  not  aware  however  that  any 
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common-law  decisions  can  be  found  that  hold  that  a  husband  can 
recoyer  in  his  own  name  for  personal  property  owned  and  held  by 
the  wife  to  her  sole  and  separate  use.  Under  the  practice  that 
prevailed  under  the  common  law,  that  question  could  not  well 
arise.  By  that  law  the  practice  was  to  vest  the  title  to  property  so 
held  in  a  trustee.  The  marriage  gave  the  husband  no  power  or 
control  over  such  property.  Modem  law,  and  our  own  statute  law^ 
as  well  as  decisions,  allow  the  wife  herself  to  hold  the  title  to  prop- 
erty thus  held  by  her.  It  is  repugnant  to  all  ^e  principles  of  the 
common  law  even,  to  allow  a  plaintiff  in  his  individual  capacity  the 
right  to  recover  against  a  defendant  for  property  which  the  defend- 
aut  lawfully  took  and  held  against  him  in  that  individual  capacity 
and  right. 

Generally,  at  common  law,  suits  in  regard  to  the  sole  and  sepa- 
rate property  of  the  wife  were  brought  in  the  courts  of  equity;  and 
the  wife  joined  as  co-orator,  because  interested  in  the  property;  and 
because  in  that  court,  such  property  could  be  protected  against  the 
unlawful  encroachments  of  the  husband  even.  But  this  court  has 
held  that  the  husband  and  wife  may  recover  in  their  joint  names, 
for  the  benefit  of  the  wife,  for  such  property.  If  the  husband  by 
reason  of  such  recovery,  attempted  to  deprive  her  of  the  property 
ahe  had  only  to  apply  to  a  court  of  equity  for  protection  against 
him,  until  the  passage  of  the  recent  statute  which  enables  her  to 
me  him  at  law.  The  principles  of  the  common  law,  even  when 
applied  to  the  legal  status  of  such  property,  with  the  title  vested 
in  the  wife,  require  that  the  wife  in  whom  the  legal  title  is,  and  for 
▼hose  benefit  the  recovery  is  had,  shall  be  a  party  to  a  suit  for  its 
recovery.  She  is  the  real  party  plaintiff  to  the  suit  He  is  the 
nominal  party;  and  only  a  necessary  party,  because  by  the  coverture 
she  is  under  his  legal  protection  and  guardianship^  as  it  were. 

Inasmuch  as  by  the  declaration  the  plaintiff  only  seeks  to  recover 
in  the  right  of  the  wife,  and  that  discloses  no  right  of  recovery  in 
him,  it  was  the  duty  of  the  County  Oourt  to  have  rendered  judg- 
ment for  the  defendant  upon  the  defendant's  motion,  notwithstand- 
ing the  verdict.  It  is  the  duty  of  this  court  to  render  such  a  judg- 
ment as  the  County  Court  should  have  rendered  on  the  verdict  and 
motion.  The  judgment  of  the  County  Court  is  reversed,  and 
judgment  rendered  for  the  defendant  to  recover  his  costs. 

Ji^dgmetU  reversed. 
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OURBIEB  y.  OONTINBNTAL  LiFB  InSUBANOB  GoMPANT. 

(67  y t.  4M.) 

Ifuwranee — Itfe — int&re&t — hutband  in  ioffs's  Hfe. 

It  U  presumed  prima  fade  that  the  husband  has  an  insurable  interest  tn  his 

wife's  life.    (See  note,  p.  185.) 

ACTION  on  life  insarance  policy.    The  opinion  states  the  point. 
The  plaintiff  had  judgment  below. 

Cliarles  W.  Porter^  for  defendant. 

S,  C,  Shurtleff,  for  plaintiff. 

Taft,  J.  1.  After  the  testimony  was  closed  the  defendant  moved 
that  a  yerdict  be  directed  in  its  favor  on  the  groand  that  the  plaint^ 
iff  had  not  proved  an  insurable  interest  in  the  life  of  his  deceased 
wife,  the  said  Sarah  M.  Currier.  The  motion  was  denied.  The 
defendant  insists  that  the  plaintiff  hod  no  insurable  interest  in  the 
life  of  his  wife  and  that  tiierefore  the  contract  was  against  public 
policy  and  void.  This  objection  would  have  come  with  more  grace 
from  the  defendant  at  the  time  it  was  asked  to  enter  into  the 
contract  and  before  the  receipt  of  nearly  $3,000  of  the  plaint- 
iff's money.  As  Parkkr,  C.  J.,  said  in  the  leading  case  of  Lord 
V.  Ball,  12  Mass.  115,  where  a  like  objection  was  made:  ^^Nor 
can  it  be  easily  discerned  why  the  underwriters  should  make  this 
question  after  a  loss  has  taken  place  when  it  does  not  appear  that 
any  doubts  existed  when  the  contract  was  made,  although  the  same 
subject  was  then  in  their  contemplation." 

Admitting  that  the  rule  as  to  the  interest  necessary  to  support  a 
contract  of  life  insurance  is  that  the  interest  must  be  a  pecuniary 
one,  we  think  that  where  no  facts  are  shown  in  relation  to  the  wife 
the  presumption  is  that  the  husband  has  an  insurable  pecuniary 
interest  in  her  life.  He  is  entitled  to  her  services  There  are  many 
cases  where  she  is  the  real  support  of  her  husband  and  family,  or  as 
is  sometimes  said  she  is  the  ''  man  of  the  house."  In  all  ordinary 
cases  the  husband  has  a  deep  interest  in  the  continued  life  of  the 
wife.  Cases  may  exist  where  the  husband  has  no  interest  what- 
ever in  his  wife's  life.     She  may  be  a  burden  — a  hopeless  maniac. 
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or  iDYalid;  and  such  facts  may  require  the  application  of  a  different 
rale.    There  are  none  sacli  in  this  case;  and  we  only  hold  that  the 
presamption  is  that  the  wife  is  a  help-meet  and  the  husband  has  an 
interest  of  a  pecuniary  nature  in  her  living. 
[Minor  questions  omitted.] 

Judgment  affirmed. 

NoTBBTTHBRsPOBTiEB.^See  OctU,  Life  Ins.  Co.  v.  Volger,  89  Ind.  572; 
a  c,  46  Am.  Rep.  185,  as  to  daughter  in  mother's  life;  Boibbach  v.  Piedmont, 
€k,y  Ine,  (X?.,  85  La.  Ann.  388;  s.  c,  48  Am.  Rep.  239,  as  to  son-in-law  in 
mother-in-law;  Singleton  y.  8t,  Louie  Ine,  Co,,  66  Mo.  68;  s.  c,  27  Am.  Rep. 
^l,  ts  to  uncle  in  nephew;  also  see  Ohiehokn  v,  Nat.,  etc..  Life  Ine.  Co.,  52 
Ma  218;  s.  c,  14  Am.  Rep.  414;  Beeerw  Mut.  Life  Ine,  Co.  ▼.  Kane,  81  Penn. 
8t  154;  s.  c,  22  Am.  Rep.  741;  Chiardian  Mut.  Ufe  v.  Hogan,  80  111.  85;  s.  c, 
23  Am.  Rep.  80.     See  also  Mut.  Life  Ine.  Co.  v.  AUen,  poet. 

This  important  subject  is  admirablj  and  exhaustivelj  treated  in  an  article  in 
82  AIImuij  Law  Journal,  pp.  885,  408,  by  Guj  C.  H.  Ck>rlis8,  which  we  subjoin: 

Oommoo-la^r  rule  as  to  wag«r  policies. — "  Wager  policies  were  void  at  com- 
mon law.  The  various  statutory  enactments  in  the  several  States  are  only  de- 
daiBftoiy  of  what  had  long  been  a  settled  doctrine  of  the  jurisprudence  of 
this  country.  This  was  held  in  E!adie  v.  SUmmon,  26  N.  Y.  9,  17,  and  Beeee 
T.  MutwA  Benefit  Life  Ine.  Co.,  28  N.  Y.  516-526.  In  the  last  case  the  court 
thus  stated  the  conclusion  to  which  an  investigation  of  the  subject  had  led  it: 
'My  concludon  therefore  is  that  the  statute  of  14  George  III,  avoiding  wager 
policies  upon  lives,  was  simply  declaratory  of  the  common  law,  and  that  all  of 
such  poUdes  ^rould  be  void,  independently  of  that  act.'  There  seems  to  have 
been  some  uncertidnty  as  to  whether  this  rule  obtained  prior  to  the  above  act 
of  Parliament;  but  it  is  impossible  to  believe  that  the  English  judiciary  would 
ever  have  incorporated  into  the  jurisprudence  of  that  country  any  other  prin- 
ciple. The  anomaly  would  have  been  unexampled  had  the  court  sustained  a 
life  insurance  upon  a  life  in  which  the  party  procuring  the  insurance  had  no 
interest,  and  at  the  same  time  had  held  void  a  similar  insurance  on  property. 
As  the  court  said  in  Beeee  v.  Mutual  Benefit  Life  Ine.  Co.,  eupra :  '  But  policies 
without  interest  upon  lives  are  more  pernicious  and  dangerous  than  any  other 
daes  of  wager  policies,  because  temptations  to  tamper  with  life  are  more  mis- 
chievous than  incitements  to  mere  pecuniary  frauds.'  But  such  a  policy  was 
held  valid  in  DoAy  v.  India  and  London  Life  Ae.  Co.,  28  Eng.  Law  &  Eq.  812. 
The  considerations  of  public  policy  which  form  the  basis  of  this  doctrine  have 
been  nowhere  better  stated  than  in  Broektoay  v.  Mutual  Benefit  Life  Ine.  Co., 
9  Fed.  Bep.  248.  The  court  said:  '  It  is  a  general  rule  of  law  that  no  one  can 
proeare  valid  insurance  on  a  life  unless  he  has  an  interest  in  that  life.  I  may 
innue  my  own  Ufe.  for  I  have  an  interest  in  it.  But  an  entire  stranger  to  me, 
one  who  has  no  interest  in  my  life,  as  a  creditor  or  otherwise,  cannot  take  out 
*  valid  policy  on  it.     Should  he  procure  such  policy  the  law  would  condemn 

it  IS  a  mere  wager,  a  bet  on  my  life,  a  gambling  contract ;  and  there  could  be 

BO  recovery  thereon.     This  rule  prevails,  not  in  the  interest  of  insurance  com- 
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innieB  or  out  of  ngard  for  them.  The  rale  has  its  foundatioa  in  good  moiab 
and  sound  pahlic  policy.    It  has  been  well  said  of  sach  wager  polieieB  that 

'  if  valid  they  woald  not  only  afford  facilities  for  a  demoralising  system  of 
gaming,  bat  furnish  strong  temptations  to  the  party  interested  to  bring  about 
if  possible  the  event  insured  agsdnst.'  The  annals  of  crime  furnish  more 
than  one  instance  where  murder  haa  been  perpetrated  by  the  holders  of  such 
policies,  that  they  might  reap  the  fruits  of  speculative  insurance  upon  the 
life  of  their  victim.  If  an  entire  stranger  to  me  were  permitted  to  take  out 
inaaranoe  on  my  life,  his  sole  interest,  yon  most  peroeive,  would  be  in  my 
speedy  death.  The  law  therefore  wisely  takes  from  him  the  temptation  to 
bring  aboat  the  event  by  forbidding  each  contract.  The  evils  of  gambling  in 
such  policies  are  also  apparent  and  great*  and  therefore  the  law  will  not  sanction 
inaurance  obtained  for  the  purpose  of  speculating  upon  the  haaard  of  a  life 
in  which  the  assured  has  no  interest'  The  most  saocinct  and  at  the  same  time 
most  accurate  definition  of  a  wager  policy  is  the  one  to  be  found  in  Jieeit  v. 
Mutual  BeTiefit  Life  Ins.  Co.,  supra,  at  page  528  :  'A  policy  o&toin^d  by  a 
party  who  has  no  interest  in  the  subject  of  insurance  is  a  mere  wager  policy.' 
The  word  '  obtained '  is  italicised,  because,  as  will  be  shown  subsequently,  an 
insurance  on  life  in  favor  of  one  who  has  no  interest  in  the  life  insured  is  not 
necessarily  void  as  a  wager  policy,  provided  the  insurance  is  not  obUxUied  by 
the  party  claiming  the  money,  but  voluntarily  procured  by  the  person  whose 
life  is  insured,  and  made  payable  to  such  party. 

"  Starting  then  with  the  admitted  principle  that  a  policy  of  insoranoe  in 
favor  of  a  person  who  has  no  insurable  interest  in  the  life  insured  is  generally 
void,  the  question  naturally  arises  as  to  what  constitutes  an  insurable  interest 
within  the  meaning  of  this  rule.  The  United  States  Supreme  Court  have 
stated  the  general  rule  with  admirable  precision  and  clearness  in  Watmock  v. 
Da/uis,  104  U.  S.  775:  *  It  is  not  easy  to  define  with  precision  what  will  in  all 
cases  constitute  an  insurable  interest  so  as  to  take  the  contract  out  of  the  claas 
of  wager  policies.  It  may  be  stated  generally  however  to  be  such  an  interest, 
arising  from  the  relations  of  the  party  obtaining  the  insurance  either  as  cred- 
itor of  or  surety  for  the  assured,  or  from  the  ties  of  blood  or  marriage  to  him, 
as  will  justify  a  reasonable  expectation  of  advantage  or  benefit  from  the  con- 
tinuance of  his  life.  It  is  not  necessary  that  the  expectation  of  advantage  or 
benefit  should  be  always  capable  of  pecuniary  estimation  ;  for  a  parent  has  an 
inseparable  interest  in  the  life  of  his  child,  and  a  child  in  the  life  of  his  parent; 
a  husband  in  the  life  of  his  wife,  and  the  wife  in  the  life  of  her  husband. 
The  natural  affection  in  cases  of  this  kind  is  considered  as  more  powerful  — 
as  operating  more  efficaciously — to  protect  the  life  of  the  insured  than  any 
other  consideration.  But  in  all  cases  there  must  be  a  reasonable  ground  founded 
upon  the  relations  of  the  parties  to  each  other,  either  pecuniary  or  of  blood  or 
affinity,  to  expect  some  benefit  or  advantage  from  the  continuance  of  the  life 
of  the  insured ;  otherwise  the  contract  is  a  mere  wager  by  which  the  party 
taking  the  policy  is  directly  interested  in  the  early  death  of  the  assured.  Such 
policies  have  a  tendency  to  create  a  desire  for  the  event.  They  are  therefore 
independently  of  any  statute  on  the  subject  condemned  as  being  against  public 
policy.'    It  will  be  seen  from  the  concluding  sentence  of  this  extract  from  the 
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opimon  that  the  National  Supreme  Oonrt  considered  it  as  settled  law  that  such 
contracts  were  void  at  common  law.  It  cannot  be  said  that  in  the  present  state 
of  the  law  on  the  subject  everj  statement  of  an  insurable  interest  contained  in 
or  the  general  rule  laid  down  In  the  foregoing  opinion  has  the  support  of  adjudi- 
cations. But  the  principle  which  it  is  there  stated  should  govern  in  the  deter- 
mination of  the  question  of  an  insurable  interest  is  so  just  ani  so  consistent  with 
the  reason  on  which  wager  policies  are  declared  to  b3  void  that  it  mu.st  ultimately 
be  adopted  by  every  American  court.  The  substance  of  the  opinion  may  be 
saznmed  up  in  the  following  questions:  Has  the  person  by  whom  the  insurance 
is  obtained  any  pecuniary  interest  in  the  life  insured  ?  Is  he  so  connected  by 
consanguinity  or  affinity  with  the  person  whose  life  is  insured  that  it  is  highly 
improbable  that  he  would  gamble  on  the  uncertainty  of  such  life,  and  that  it  is 
highly  baprobable  that  any  pecuniary  consideration  would  prompt  or  tempt 
him  to  destroy  such  life  or  desire  its  termination?  If  either  of  the  foregoing 
questions  can  be  answered  in  the  affirmative  the  policy  is  valid.  Perhaps  the 
Tiews  of  the  writer  are  hardly  sustained  by  the  opinion  last  cited  ;  but  they 
seem  to  rest  on  the  fundamental  principles  which  underlie  all  the  authorities. 

"The  next  inqairy  is  what  has  been  settled  on  the  subject  of  insurable 
inters  by  judicial  decisions. 

"  Wife  in  husband.  That  a  wife  has  an  insurable  interest  in  the  life  of  her 
husband  has  been  decided  by  every  court  before  which  the  question  has  come. 
Brtkerv.  Union  Mutual  Life  Intt.  Co.,  43  N.  Y.  283  ;  MeKee  v.  Phanix  Ins. 
^'♦>.,  28  Mo.  888  ;  Gembs  v.  Covenant  Life  Ins.  Co.,  50  Mo.  44 ;  Equitable  Life 
h*.  Soc.  V.  PcUteretm,  41  Ga.  888 ;  Hoibroid  v.  Atlantic  Ins.  Co.,  2  Dill.  IW ; 
St.  John  V.  American  Life  Ins.  Co.,  2  Duer,  419  ;  Brummer  v.  Cohn,  86  N.  Y. 
U;  Lyrd  v.  Dale,  12  Mass.  115  ;  Loomis  v.  Eagle  Ins.  Co.,  6  Gray,  896  ;  Conn, 
Mutual  Life  Ins.  Co.  v.  Schaefer,  94  U.  S.  457  ;  Warnock  v.  Dams,  104  U.  S.  775; 
FofderT.  Buttery,  78  N.  Y.  73 ;  s.  c,  34  Am.  Rep.  507 ;  Thompson  y.  A.  T. 
Ufe d:  Sat.  Ins.  Co.,  46  N.  Y.  684 ;  Mutual  Life  Ins.  Co.  v.  AUen,  138  Mass.  24. 

^  Husband  in  wife.  A  husband  has  no  insurable  interest  in  his  wife's  life. 
Charter  Oak  Life  Ins.  Co.  v.  Brant,  47  Mo.  419  ;  s.  c,  4  Am.  Rep.  328.  But  an 
insarable  interest  in  the  life  of  his  wife  was  held  to  exist  in  Conn.  Mutual  Life 
/m.  Co.  v.  Schaefer,  supra.  In  this  last  case  the  court  held  that  the  policy 
being  valid  in  its  inception,  the  subsequent  divorce  of  the  parties  would  not 
ntiftte  it.  To  same  effect  Olmstead  v.  Keye^,  85  N.  Y.  601,  and  Bliss  Life  Ins., 
§  90.    See  also  McKee  v.  Phcenix  Ins.  Co. ,  38  Mo.  383. 

■Kan  in  betrothed  wife.  In  Chisholm  v.  National  Capital  Life  Ins.  Co.,  52 
Ho.  313;  s.  c,  14  Am.  Rep.  414,  the  court  wont  far  beyond  all  precedents  and 
sustained  a  policy  of  insurance  on  the  life  of  a  man  in  favor  of  his  betrothed. 
This  decision  however  is  unquestionably  correct  on  principle. 

"  Father  in  child.  The  English  law  would  seem  to  be  opposed  to  a  policy  is- 
sued on  the  life  of  a  child  in  favor  of  the  father,  ffalford  v.  Hymer,  10  B.  k  C. 
<2S.  But  the  rule  is  just  the  reverse  in  this  country.  All  the  cases  sustain  the 
iosQTability  of  the  interest *which  the  father  has  in  the  life  of  his  child.  Conn. 
MutwdLife  Ins,  €h.,MV.  S.  457;  Beserve  Ufe  Ins.  Co.  v.  Kane,  81  Penn. 
St.  154;  B.  c,  22  Am.  Rep.  741 ;  WiUiams  v.  WasMnffton  Life  Ins.  Co. ,  31  Iowa, 
Ml;  MUeJieUv.  Union  Life  Ins,  Co.,  45Me.  104 ;  Loomis  v.  Eayle  Life  <£  ffeaUk 
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Ins.  Co.,  6  Gray,  898  ;  Hoyi  v.  New  York  Idfe  Ins.  Co.,  8  Boew.  440;  Wamoek 
V.  Davis,  104  U.  S.  775 ;  Orattanv,  National  Life  Ins,  Co.,  15  Hon,  74;  Maj 
Ins.,  §§  10^111 ;  Bliss  Life  Ins.,  §§  20-31. 

"In  Orattan  v.  NaUonal  Ltfe  Ins.  Co.,  the  law  of  insnrable  interest  is  so 
clear  that  a  brief  quotation  from  the  opinion  will  be  of  value:  '  It  seems  to  be 
well-settled  law  that  a  parent  has  an  insurable  interest  in  the  life  of  his  child. 
The  insured  need  not  necessarily  have  any  pecuniary  interest  in  the  life  of  the 
cestui  que  vie.  The  contract  of  life  insurance  is  not  one  merely  of  indemnity 
for  a  pecuniary  loss  as  in  marine  and  fire  policies  ;  it  is  sufficient  to  show  that 
the  policy  is  not  invalid  as  a  wager  policy.  If  it  appear  that  the  relation, 
whether  of  consanguinity  or  affinity,  was  such  between  the  person  whose  life 
was  insured  and  the  beneficiary  named  in  the  policy  as  warrants  the  conclu- 
sion that  the  beneficiary  had  an  interest,  whether  pecuniary  or  arising  from 
dependence  or  natural  affection,  in  the  life  of  the  person  insured,  such  inter« 
est  will  uphold  the  policy.* 

"  Mother  in  child.  A  mother  has  been  held  to  have  an  insurable  interest  in 
the  life  of  a  child.     Betf  v.  Union  Mutual  Life  Ins.  Co.,  17  Ins,  Chron.  13. 

^  Child  in  parent.  In  Guardian  Mutual  Life  Ins.  Go.  v.  Hogan,  80  111.  35; 
B.  c,  22  Am.  Rep.  180,  the  court  decided  that  a  child  has  not  as  such  an  in- 
surable  interest  in  the  life  of  a  parent;  that  to  recover  on  the  policy  he  must 
show  dependence  on  the  parent,  or  that  some  substantial  advantage  is  likely 
to  be  derived  by  the  child  from  the  continuance  of  the  parent's  life.  This 
case  is  unsound  in  principle,  and  it  moreover  establishes  an  inconvenient  and 
uncertain  rule.  Opposed  to  it  are  the  dicta  of  Shaw,  Ch.  J.,  in  Loomis  v. 
Eagle  Life  Ins.  Co.,  supra,  and  of  the  United  Stateib  Supreme  Court  in  War- 
nock  V.  Davis,  supra,  and  the  case  of  Reserve  Mutual  Hfe  Ins.  Co.  v.  Kane, 
81  Penn.  St.  154;  s.  c,  22  Am.  Rep.  741. 

^  Brother  and  MUXier,  —  uncle  and  nephew.  A  brother  has  no  insurable  inter- 
est in  the  life  of  his  brother.  Lewis  v.  Phcenix  Mutual  Life  Ins.  Co.,  89  Conn. 
100.  Neither  has  an  uncle  in  the  life  of  his  nephew.  Singleton  v.  8t.  Louis 
Mutual  Life  Ins.  Co.,  66  Mo.  63;  s.  c,  27  Am.  Rep.  821.  Nor  nephew  in  life 
of  uncle.  Mowry  v.  Rome  Life  Ins.  Co.,  9  R.  I.  346.  But  a  sister  has  been 
held  to  have  an  insurable  interest  in  the  life  of  her  brother,  on  whom  she  is 
dependent  (Lord  v.  Dale,  12  Mass.  115);  and  a  married  sister  in  life  of  brother, 
on  whom  she  is  dependent.  Frances  v.  Etna  lAfe  Ins.  Co.,  2  Ins.  L.  J.  657. 
The  right  to  recover  on  the  policy  in  the  first  case  was  based,  not  on  the  mere 
relation  existing  between  the  parties,  but  on  the  fact  that  the  sister  had  a 
pecuniary  interest  in  her  brother's  life  because  of  her  dependence  on  him. 

**  Husband  and  wife.  It  is  not  necessary  that  there  should  have  been  a  valid 
marriage  between  the  person  whose  life  is  insured  and  the  beneficiary.  It  is 
sufficient  if  the  parties  are  living  together  as  husband  and  wife.  Equitable 
Ufe  Ins.  Co.  v.  Paterson,  41  (Ja.  888;  s.  c,  5  Am.  Rep.  335;  Estate  of  Mueller, 
31  Alb.  L.  J.  283.  In  each  of  these  cases  it  appeared  that  the  husband  whose 
life  was  insured  in  favor  of  the  woman  with  whom  he  was  living  as  his  wife 
had  another  wife  living  at  the  time  the  policy  was  issued;  and  yet  both  poli- 
cies were  sustained.  In  the  last  case  the  court  said:  '  Judged  by  the  reason 
of  the  principle,  there  can  be  no  doubt  that  Maria  Mueller  had  an  insurable 
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interest  in  the  life  of  Jolm  Mueller,  when  the  policy  was  taken  out  for  her 
benefit  She  had  married  him  in  good  faith;  had  borne  him  children;  had 
kept  his  house;  had  aided  him  in  business  and  helped  him  accumulate  his 
estate;  and  '  he  had  treated  her  as  his  wife;  had  supported  her  as  such;  she 
had  passed  in  society  as  such,  and  was  dependent  on  him  for  support.'  Equi- 
table Life  Ifu.  Co.  ▼.  Paterson,  aupra.  She  had  therefore,  as  in  fact  occupy- 
ing thn  relation  of  wife,  a  deep  interest  in  the  preservation  of  his  life.  But 
she  had  also  an  interest  as  the  mother  of  his  children.  He  was  under  a  natu 
nl  obligation  to  m^ntain  them  until  they  could  maintain  themselves.' 

''Oradilor  in  debtor.  A  creditor  has  an  insurable  interest  in  the  life  of  his 
debtor.  BawU  v.  American  Mutual  Life  Ins.  Co.,  27  N.  T.  282;  Broektoay  v. 
Mutual  BeneJU  Ins.  Co,,  9  Fed.  Rep.  249;  Dalby  v.  India  d  London  Life  Ins. 
Co.,  15  a  B.  865;  Olmsted  v.  Keyes,  85  N.  T.  599;  Ferguson  v.  Massachusetts 
Mutual  Life  Ins.  Co.,  82  Hun,  806;  Goodwin  v.  MassachusetU  Mutual  Life  Ins. 
(fe.,  78  N.  T.  497.  ' 

"InJidtoif  V.  American  Mutual  Life  Ins.  Co.  the  court  decided  that  the 
plaintiff  had  an  insarable  interest  in  the  life  of  one  Fish,  although  the  inter- 
est which  pUdntlfE  had  in  the  life  of  Fish  as  creditor  was  his  interest  in  a 
debt  dae  to  a  firm  of  which  he,  the  plaintiff,  was  a  member  from  a  partner- 
ship of  which  Fish  was  a  member. 

"  While  it  is  true  that  a  creditor  has  an  insurable  interest  in  the  life  of  his 
debtor,  that  interest  is  not  unlimited.  The  creditor  cannot  arbitrarily  insure 
the  life  of  his  debtor  in  any  amount  irrespective  of  the  amount  of  the  debt. 
It  has  been  expressly  held  that  he  cannot  take  out  a  policy  largely  in  exdess 
of  his  claim.  Fbx  v.  Pennsylvania  Mutual  Life  Ins.  Co.,  4  Big.  L.  &  A.  Ins. 
Cks.  458;  Morrell  v.  TrerUon  Mutual  Life  Ins.  db  Fire  Ins.  Co.,  10  Cush.  282. 

"  That  he  may  insure  his  debtor's  life  in  an  amount  exceeding  his  claim  is  set- 
tled bv  authority  and  clear  upon  principle.  If  he  were  limited  to  the  actual 
sun  due,  he  could  never  obtain  indemnity,  for  the  premiums  paid  would 
steadily  reduce  the  net  amount  to  be  received  under  the  policy  and  the  interest 
ucniing  would  increase  at  the  same  time  the  amount  of  his  claim.  The  fol- 
lowing case  sustains  this  doctrine.  Goodwin  v.  Mom.  Mut.  Life  Ins.  Co.,  73 
^-  T.  480.  In  this  case  the  amount  of  the  debt  was  $1,200,  and  the  court  sus- 
tuned  a  policy  of  $5,000.  The  authority  however  is  somewhat  weakened  by 
the  fact  that  the  insured  was  the  sister  of  the  person  whose  life  was  insured. 
The  court  seems  to  have  based  its  conclusion,  in  part  at  least,  on  the  ground  of  the 
ftlation  existing  between  the  parties.  'Another  answer  to  this  point '  (that  the 
policy  was  void  as  a  wager  policy)  'is  that  the  insured  was  a  brother  and  near 
Illative  of  the  plaintiff,  allied  by  the  strongest  ties  of  kindred,  and  that  she  had 
a  peeoniary  interest  in  his  life  as  creditor.  There  is  sufficient  in  the  evidence 
to  show  that  he  owed  her  the  sum  of  $1,200,  which  was  outstanding  against 
Mm  and  onpaid.  Occupying  the  position  referred  to  she  is  brought  directly 
^itlunthe  exception  of  the  statute  which  prohibits  wager  policies.  The  plaint- 
iff had  clearly  an  insarable  interest  in  the  life  of  the  insured,  and  the  policy 
w  not  within  the  prohibition  of  the  statute.  Nor  under  the  circumstances  is 
there  any  ground  for  holding  that  the  recovery  should  be  limited  to  the  amonnt 
loaned  1^  the  plaintiff  to  the  insured.' 
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''It  ia  not  necessary  that  the  creditor  should  baye  held  a  claim  which  he 
ooald  have  enforeed  by  legal  proceedings. 

"  In  Bivers  t.  Qreggs,^  6  Rich.  £q.  274,  the  insaranoe  was  on  the  life  of  an 
infant  debtor.  No  action  conld  have  been  maintained  on  the  debt  as  the  daim 
was  not  for  necessaries;  and  yet  the  policy  was  sustained  on  the  ground  that 
the  creditor  had  an  insurable  interest  in  the  infant  debtor's  life.  That  it  is  not 
necessary  that  the  amount  of  the  policy  should  correspond  with  the  amount  of 
the  creditor's  claim  is  exemplified  in  a  class  of  eases  that  were  decided  shortly 
after  the  breaking  out  of  the  gold  fever.  Parties  in  the  east  advanced  sums 
of  money  to  persons  who  were  anxious  to  go  out  to  the  gold  mines  but  had  no 
capital  to  procure  outfit  and  pay  expenses.  Those  who  advanced  the  money 
had  an  interest  in  the  profits  of  the  business.  In  every  case  an  insuranoe  on  the 
life  of  the  peison  to  whom  the  money  was  advanced  and  in  favor  of  the  party 
making  the  advancement  was  sustained,  although  the  amount  of  the  policy 
largely  exceeded  the  sum  advanced.  Miller  y.  Eagle  lAfe  Ins,  Co,,  2  E.  D. 
Smith,  268;  JBby*  v.  New  York  Ufe  In»,  Co,,  8  Bosw.  440;  MorreU  t.  Trenton 
lAfe  Ins.  Co.,  10  Cush.  282;  Bevin  v.  Conn,  Life  Ins,  Co,,  28  Conn.  244;  Tren- 
ton Mui,  Life  and  Fire  Ins.  Co,  v.  Johnson,  4  Zabr.  576. 

"  In  Be^in  r.  Conn,  Life  Ins,  Co.,  the  amount  loaned  was  $300,  and  the  court 
sustained  a  policy  of  $1,000. 

**  In  Hoyt  V.  New  York  Life  Ins.  Co.,  the  policy  was  $1,000,  and  the  sum 
advanced  about  $200.  The  policy  was  held  valid.  It  is  true  that  in  each  one 
of  these  cases  the  insured  had  an  interest  in  the  life  of  the  debtor  exceeding 
the  amount  of  the  debt,  as  he  was  to  share  in  the  profits,  but  that  interest  was 
not  capable  of  being  accurately  or  even  approximately  estimated;  and  the  cases 
are  therefore  authorities  for  the  general  doctrine,  that  when  the  interest  of  the 
insured  is  merely  a  pecuniary  one,  it  is  not  necessary  that  it  should  be  suscep- 
tible of  a  definite  valuation,  and  that  the  amount  of  recovery  is  not  limited 
by  the  actual  pecuniary  loss  sustained  by  the  death  of  the  debtor.  It  has  been 
held  that  a  master  has  an  insurable  interest  in  the  life  of  a  skilled  servant 
whom  he  has  employed  for  a  certain  period.     Hebdow  ▼.  West,  8  Best  &  S.  578. 

^  Oopartners. —  In  Conn.  Mut.  Life  Ins.  Co.  v.  Luchs,  108  U.  S.  498,  the  court 
decided  that  a  partner  has  an  insurable  interest  in  the  life  of  his  copartner. 
L.  &  D.  were  partners.  Each  was  to  furnish  one-half  of  the  capital.  L.  in  fact 
furnished  it  all,  about  $10,000.  L.  took  out  a  policy  for  $10,000  on  life  of  D. 
Held,  valid  for  the  full  amount,  the  court  saying :  '  Certainly  L.  had  a  pecuniary 
interest  in  the  life  of  D.  on  two  grounds,  because  he  was  his  creditor  and 
because  he  was  his  partner.  The  continuance  of  the  partnership  and  of  course 
a  continuance  of  D.'s  life  furnished  a  reasonable  expectation  of  advantage  to 
himself.' 

^  Policy  pajTAble  to  one  having  no  interest —  It  is  not  however  always  neces- 
sary that  the  person  holding  the  policy  should  have  an  insurable  interest  in 
the  life  insured  to  entitle  him  to  recover  on  the  policy.  The  doctrine  of  wager 
policy  seems  to  apply  in  only  those  cases  where  the  insured  himself  attempts 
to  procure  a  policy  on  his  motion  and  without  the  original  solicitation  or  appli- 
cation of  the  person  whose  life  is  insured.  The  following  rule  may  now  be 
considered  as  definitol"  o^tr^hlished  in  most  jurisdictions  in  this  country:  that 
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w)wB  tke  peraon  whose  life  is  insured,  volnntarilj,  without  the  request  or  solid- 
tatioQ  of  the  person  to  whom  the  policy  iu  made  payable,  procures  an  insoranee 
on  his  own  life,  and  then  has  the  loss  made  pajrable  even  to  one  having  no  in- 
sanble  interest  in  his  life,  the  policy  is  valid.  Okntted  v.  Keyet,  85  N.  Y. 
569;  CmmfbeU  v.  New  England  Mut.  Life  Ine,  Co.,  96  Mass.  881 ;  Lemon  v. 
Ph(gnix  Mut  Life  In$,  Co.,  88  Conn.  294;  Conn,  Mut,  Life  Ine.  Co.  y.  Sehaefer, 
U  U.  S.  457;  Provident  Life  Ins.  d:  Ind.  Co.  ▼.  Bawn,  29  Ind.  286;  FasirehM 
T.  North  Eastern  Mut.  Life  Ass'n,  51  Vt  625;  Longdon  v.  Union  Mut.  Life 
Ira.  Co.,  22  Am.  Law  Reg.  885.  See  also  Ouardian  Mut  Life  Ins.  Co.  v. 
Hogan,  80  111.  85;  8.  c,  22  Am.  Rep.  180,  and  Am.  L.  df  H.  Ins.  Co.  v.  Bobs/rt- 
iKaw,  26  Penn.  St.  189. 

**  In  Campbell  t.  2ieu>  England  Mut.  Life  Ins.  Co.  the  policy  was  made  pay- 
able to  one  having  no  insurable  interest  in  the  life  insured. 

'  In  Provident  Hfe  Ins.  Co.  v.  Barnes  the  court  said  that  it  was  '  beyond 
queitioQ  that  a  person  has  an  insurable  interest  in  his  own  life,  and  that  he 
may  <*flect  such  an  insurance  and  appoint  any  one  to  receive  the  money  in  case 
»f  his  death  during  the  existence  of  such  policy. ' 

"  In  Olmsted  v.  Keyes  the  court  declared  :  '  It  is  abundantly  settled  in  this 
State  that  one  who  takes  an  insuianco  upon  his  own  life  may  make  the  policy 
ptjtble  to  any  person  whom  he  may  name  in  the  policy,  and  that  such  person 
nH>d  have  no  interest  in  the  life  insured.' 

"The  case  of  Langdon  v.  JJnion  Mut.  Life  Ins.  Co.,  In  the  United  States 
Circuit  Court  for  the  eastern  district  of  Michigan,  is  a  very  strong  authority 
HQ  this  point.  The  facts  were  that  the  defendant  issued  a  policy  on  the  life 
of  one  Baker,  payable  to  his  brother-in-law,  the  plaintiff,  in  case  plaintiff 
shoold  survive  Baker;  otherwise  to  be  payable  to  Baker  himself.  The  agent 
of  defendant  solicited  plaintiff  to  take  out  a  policy  on  his  own  life,  but  plaint- 
iff refased  to  do  so,  but  referred  the  agent  to  Baker,  and  states  to  him  that  if 
Baker  would  take  out  a  policy  on  his  own  life  he  would  pay  the  premiums. 
The  court  left  the  question  to  tlie  jary  whether  the  policy  was  taken  out  in 
good  faith  b;  Baker  with  a  designation  of  the  plaintiff  as  the  person  to  receive 
ibe  money,  or  whether  it  was  intended  by  plaintiff  as  a  wagering  contract. 
On  motion  for  a  new  trial,  the  jury  having  sustained  the  policy,  the  question 
VIS  held  to  have  been  properly  submitted  to  the  jury,  the  court  saying:  '  The 
'acts  however  that  the  policy  was  taken  out  by  Baker  at  the  plaintiff 's  insti- 
gation, and  that  the  premiums  were  paid  by  plaintifEs,  taken  in  connection 
^tli  Baker's  pxisition  in  life,  his  total  want  of  means,  and  the  further  fact 
pUintiH  had  obtained  policies  upon  his  life  to  the  amount  of  $6,000  in  addi- 
tion to  this,  were  strong  evidence  to  show  that  the  transaction  was  a  mere 
*>ger  upon  his  life,  notwithstanding  the  fact  of  Baker's  reversionary  interest. 
*  *  *  Under  all  the  circumstances  I  think  the  question  was  properly  sub 
flitted  to  the  jury.'  The  case  is  an  extreme  one  because  it  appears  that  Baker 
Vjok  out  the  policy  at  the  instigation  of  the  plaintiff,  and  that  plaintiff  paid 
^1  the  prRmtums.  Were  there  no  other  facts  in  the  case  it  is  quite  dear  that 
'.ht;  ooort  would  not  have  been  justified  in  leaving  the  question  of  wager  policy 
^  be  decided  by  the  jury  on  a  question  of  fact.  But  it  appeared  that  the 
It^tiJPs  interest  in  the  policy  was  contingent  on  his  surviving  Baker;  and  tlip 
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court  on  this  point  said:  '  It  was  thought  that  the  fact  that  the  policj  pioyided 
in  express  terms  that  in  case  of  the  previous  death  of  the  plaintiff  it  should 
revert  to  the  insured,  and  hence  that  the  plaintiiTs  interest  was  contingent 
upon  his  surviving  Baker  was  some  evidence  to  go  to  the  jury  that  the  policy  was 
taken  in  good  faith.  It  was  certainly  consistent  with  an  understanding  that 
the  plaintiff  wished  to  hold  the  policy  during  his  life  as  security  for  the  pre- 
miums with  a  resulting  trust  in  favor  of  Baker's  wife,  who  was  his  own  sis- 
ter/ It  is  difficult  to  see  however  how  this  fact  can  have  any  effect  on  the 
question  whether  the  policy  was  a  wager  policy.  The  plaintiff  having  no  in- 
surable interest  in  Baker's  life  could  recover  only  on  the  ground  that  Baker 
himself,  without  any  solicitation  on  the  part  of  the  plaintiff,  took  out  the 
policy  and  voluntarily  made  it  payable  to  plaintiff.  The  facts  were  conclusive 
against  this  view  of  the  transaction,  and  there  was  therefore  nothing  to  sub- 
mit to  the  jury.  The  '  good  faith '  of  the  plaintiff  was  of  no  importance.  If 
'  good  faith '  is  to  be  the  test  in  such  cases,  the  question  whether  a  policy  is 
void  as  a  wager  policy  must  in  nearly  every  instance  be  submitted  to  a  juiy, 
and  in  practically  every  case  the  policy  will  be  sustained,  and  the  rale  of  law 
which  declares  void  wager  policies  will  be  virtually  annulled.  In  all  the 
other  cases  on  the  point  the  question  has  been  decided  by  the  court  as  a 
question  of  law.  The  decision  is  not  sustained  by  a  single  authority;  it 
is  repugnant  to  the  fundamental  principles  on  which  the  courts  have 
based  their  decisions  sustaining  policies  in  favor  of  persons  who  have  no 
insurable  interest  in  the  life  insured;  and  it  would  inevitably  lead  to  the 
practical  abrogation  of  the  conunon-law  rule  which  declares  wager  policies 
to  be  void. 

"  The  fact  that  the  beneficiary  pays  the  premiums  is  not  conclusive  against 
the  policy  where  he  has  no  interest  in  the  life  insured.  The  policy  may  never- 
theless be  valid.  TYiston  v.  Hardey,  14  Beav.  232;  Armstrong  v.  Mui.  lAft 
Ins,  Co,,  18  Rep.  711;  Langdon  v.  Union  Mui.  lAfe  Ins,  Co,,  supra. 

' '  But  where  the  policy  is  taken  out  at  the  instigation  of  the  beneficiary  it  is 
void  unless  he  can  show  an  insurable  interest.  WainvrrigTU  v.  Bland,  1  Mees. 
k  W.  82. 

''  Subsequent  failure  of  interest.  Assuming  that  the  beneficiary  under  a  life 
policy  had  an  insurable  interest  at  the  inception  of  the  contract,  will  a  subse- 
quent failure  of  that  insurable  interest  annul  the  policy  ?  The  decided  weight 
of  authority  favors  the  continued  validity  of  the  policy,  notwithstanding  the 
failure  of  interest.  Ferguson  v.  Mass.  Mut.  Life  Ins.  Co.,  32  Hun,  306; 
RavUs  V.  Am.  Life  Ins.  Co.,  27  N.  Y.  282;  Brockway  v.  Mui.  Benefit  Ins.  Co.,  9 
Fed.  Rep.  249;  Dalby  v.  India  A  London  Life  Assur.  Co.,  15  C.  B.  865;  (Hm- 
sted  V.  Keyes,  85  N.  Y.  598-599  ;  Bliss  Life  Ins.,  §  80 ;  May  Ins.,  §§  115,  116 : 
Conn.  Mut,  Life  Ins.  Co.  v.  Schatfer,  94  U.  S.  457. 

"  In  Ferguson  v.  Mut.  Life  Ins.  Co,  the  creditor's  claim  had  been  destroyed 
by  the  debtor's  discharge  in  bankruptcy,  the  court  saying  :  '  Both  upon  prin- 
ciple and  authority  we  should  say  that  the  insurer  is  bound  to  fulfill  its  con- 
tract valid  in  its  inception,  notwithstanding  the  debtor  upon  whose  life  it  runs 
may  have  paid  his  creditor  or  obtained  a  discharge  in  bankruptcy  therefrom.' 
In  the  next  three  cases  it  appeared  that  the  creditor's  claim  was  barred  by  the 
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fitatnte  of  limitations,  at  the  time  of  the  death  of  the  debtor,  and  yet  the  poll- 
dee  were  all  sustained. 

'*  In  Rauis  v.  Am.  Life  Ins,  Co,,  the  court  said :  '  But  in  the  contract  of  life 
insurance  it  is  enough  that  the  party  effecting  the  insurance  had  an  insurable 
interest  at  its  inception;  and  it  is  not  required  that  that  interest  should  con- 
tinue and  exist  at  the  time  of  the  death  of  the  person  whose  life  is  insured  to 
entitle  the  holder  of  the  policy  to  recover.' 

"  In  Olmsted  ▼.  Keyes,  the  court  declared  '  a  creditor  may  take  out  a  policy 
on  the  life  of  his  debtor,  and  the  policy  will  continue  valid,  although  the 
creditor  has  been  paid  and  has  thus  ceased  to  have  any  interest  in  the  life  of 
the  insured.'  P.  599.  Destruction  of  the  beneficiary's  interest  in  the  life  by 
death  or  divorce  will  not  vitiate  the  policy.  This  was  expressly  held  as  to 
death  in  Olmsted  v.  Keyes,  and  as  to  divorce  in  Conn.  Mut.  Life  Ins.  Co.  v. 
Sehaefer,  supra.  In  the  first  case  the  court  said:  '  Death  no  more  destroyed 
sach  value  than  an  absolute  divorce  would,  and  yet  it  cannot  be  doubted  that 
a  policy  held  by  a  wife  upon  the  life  of  her  husband  continues  valid,  although 
her  interest  in  his  life  has  ceased  in  consequence  of  a  divorce.'  Bliss  Life 
Ins.,  §  90. 

"In  Sides  v.  Knickerbocker  Ufe  Ins.  Co.,  16  Fed.  Rep.  650,  the  Qrcuit  Court 
lield  that  a  tenant  of  a  landlord  who  had  only  a  life  estate  had  an  insurable 
interest  in  the  landlord's  life;  that  the  amount  of  recovery  could  not  be  lim- 
ited by  the  value  of  his  leasehold  at  the  time  of  taking  out  the  policy,  but 
Uiat  the  tenant  could  recover  the  full  face  of  the  policy,  and  that  his  interest 
in  the  policy  was  not  destroyed  by  the  failure  of  his  interest  in  the  life  of  the 
landlord  because  of  the  termination  of  the  lease. 

"  In  Conn,  Mut.  Life  Ins.  Co.  v.  BcJiaefer,  supra,  in  which  a  subsequent 
divorce  was  held  not  to  invalidate  the  policy,  the  court  said:  '  We  do  not  hesi- 
tate to  say  however  that  a  policy  taken  out  in  good  faith  and  valid  at  its  incep- 
tion is  not  avoided  by  the  cessation  of  insurable  interest  unless  such  be  the 
necessary  effect  of  the  provisions  of  the  policy  itself.' 

**  Aflsignment.—  The  remaining  question  to  be  considered  is  as  to  the  validity 
of  an  assignment  of  an  insurance  policy,  legal  and  binding  in  its  inception,  to 
one  having  no  interest  in  the  life  insured.  The  majority  of  the  cases  hold  that 
Boch  an  assignment  is  valid.  VaUon  v.  Nat.  Fund  Ufe  Asso*n\  20  N.  Y.  32; 
fii,  John  V.  Am,  Mut,  Life  Ins.  Co.,  18  N.  T.  81;  Fairchild  v.  Northeastern 
Mut.  Life  Asttn,  61  Vt.  625;  Clark  v.  AUm,  11  R.  L  489;  s.  c,  23  Am.  Rep. 
486;  Ashley  v.  Ashley,  8  Sim.  149;  Mut.  Life  Ins.  Co.  of  New  York  v.  AUen 
(Mass.  8.  C).  80  Alb.  L.  J.  868;  Olmsted  v.  Keyes,  85  N.  Y.  598;  Cannon  v.  N. 
W.  Mut.  Life  Ins.  Co.,  29  Hun,  470. 

'*In  Clark  v.  Allen,  the  court,  in  replying  to  the  argument  against  sus- 
taining an  assignment  of  a  life  insurance  to  one  having  no  interest  in  the 
life  insured,  said:  'But  finally  it  is  urged  that  the  purchaser  or  assignee 
snbjects  himself  to  the  temptation  to  shorten  the  life  insured,  and  that  this 
the  policy  of  the  law  does  not  countenance.  The  law  permits  the  purchase  of 
an  estate  in  remainder  after  a  life  estate,  which  exposes  the  purchaser  to  a 
amy^y  temptation.  It  has  been  decided  too  that  a  policy  effected  by  a  cred> 
itor  on  the  life  of  his  debtor  does  not  expire  when  the  debt  is  paid,  though 
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the  holder  then  oeases  to  be  intarasted  in  the  oontmoAnoe  of  the  life,  and  is 
thereafter  exposed  to  the  same  temptation  which  is  sapposed  to  beset  the 
assignee  without  interest  to  bring  it  to  an  end.'  It  most  be  confessed  that  the 
answer  of  the  court  is  not  very  satisfactory.  It  is  certainly  far  from  being 
eoQclusiye.  The  argument  based  upon  the  assignability  of  a  remainder  is  ex- 
ceedingly weak.  It  would  be  the  height  of  folly  to  prohibit  the  transfer  of 
a  remainder  on  the  ground  that  the  assignee  would  be  interested  in  accelerat- 
ing the  death  of  the  life  tenant,  because  the  original  remainderman  himself 
has  precisely  the  same  interest.  But  the  original  holder  of  a  life  insurance 
policy  must  as  a  rule  have  no  such  interest.  On  the  contrary  he  must  have  an 
interest  in  the  continuance  of  the  life.  It  is  thus  seen  that  the  cases  are 
entirely  dissimilar,  and  the  right  to  purchase  in  the  one  case  furnishes  no 
argument  for  the  right  to  purchase  in  the  other. 

"In  Olmsted  v.  Keyes  the  court  declared  'that  if  the  policy  be  valid  in  its 
inception  the  party  taking  it  may  assign  it  to  any  person  as  he  could  assign 
any  other  chose  in  action,  and  that  the  policy  will  continue  valid  in  the  hands 
of  the  assignee,  although  he  has  no  interest  whatever  in  the  life  insured/ 

"  There  are  several  respectable  authorities  opposed  to  this  doctrine.  Frank- 
lin Life  Ins,  Go.  v.  HaoM/rd,  41  Ind.  116;  s.  c,  13  Am.  Bep.  318;  F*ranJdin 
Life  Ins.  Co.  v.  Sefton,  53  Ind.  380;  Missouri  VaUey  lAfe  Ins.  Oo,  v.  Sturget, 
18  Kans.  93;  s.  c,  26  Am  Bep.  761;  CammaekT.  Lewis,  15  Wall.  648;  Wamock 
V.  Davis,  104  U.  S.  775. 

"  The  reasoning  of  the  court  in  Atissouri  VaUey  Life  Ins.  Oo.  v.  Sturges  is 
very  powerful,  and  demonstrates  in  the  most  unanswerable  manner  the  evils 
and  anomaly  of  the  doctrine  of  assignability  to  a  person  who  has  no  insura- 
ble interest  in  the  life  insured.  The  court  said:  '  On  May  8,  1872,  Haynes 
assigned  said  policy  to  the  present  plaintiff,  Arthur  D.  Sturges,  who  had  no 
interest  in  the  life  of  Haynes.  The  insurance  company  assented  to  said  assign- 
ment. The  plaintiff,  Sturges,  afterward  paid  the  premiums  on  said  policy. 
On  January  30,  1873,  Haynes  died,  and  Sturges  then  commenced  this  action  to 
recover  the  amount  of  said  insurance  policy.  Can  he  recover  ?  We  think 
not.  Sturges  never  had  any  interest  in  the  life  of  Haynes;  but  on  the  con- 
trary his  whole  interest,  after  said  assignment,  was  in  the  death  of  Haynes. 
Each  year  that  Haynes  lived  Sturges  was  compelled  to  pay  out  $150.32  with- 
out the  slightest  hope  of  ever  recovering  any  thing  in  return  therefor.  He 
was  compelled  to  pay  that  amount  in  order  to  preserve  the  life  of  his  insur- 
ance policy;  but  no  payment  that  he  could  make  would  ever  increase  the 
amount  of  the  benefit  which  he  expected  finally  to  receive.  The  policy  in 
case  of  death  was  worth  just  as  much  on  the  day  of  assignment  as  it  ever 
could  be  afterward.  If  Haynes  had  died  on  the  very  day  on  which  said  assign- 
ment was  made,  the  holder  of  the  policy  would  have  been  entitled  to  receive 
just  $2,000,  and  no  payment  of  premiums  for  any  length  of  time  afterward 
could  ever  increase  that  amount.  Nor  was  Haynes  bound  to  ever  refund  any- 
thing to  Sturges.  *  *  *  Nor  was  there  even  the  slightest  tie  of  kindred 
or  relationship,  or  even  of  friendship,  binding  them  together  and  making  it 
desirable  to  Sturges  for  Haynes  to  live,  and  as  soon  as  that  event  should  take 
place  Sturges  expected  to  receive  from  the  insurance  comymny  the  sum  of 
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|8,O0O,  and  of  ooane  all  bis  ezpenditiires  on  said  policy  and  on  Hajnes'  life 
would  then  cease.  Henoe  it  will  be  perceived  that  Starges,  after  said  assign- 
ment,  bad  a  vast  interest  in  procuring  tbe  death,  bat  bad  no  interest  whatever 
in  pmerviBg  his  life.  Hajnes'  life  cost  Stnrges  $190.82  each  year  withomt 
the  aUghiest  benefit  in  retnm,  while  HaTnes'  death  would  be  worth  to  Starges 
|3,000  without  tbe  slightest  loss  of  inconyenience  whateyer.  Now  can  such  a 
Slate  of  things  he  tolerated  by  the  laws  of  any  dvillsed  coontry  t  *  *  * 
If  any  person  ahonld  desire  to  know  what  men  may  do  when  they  are  sfcrongly 
interested  in  pffocmiing  the  death  of  another  person  for  the  pnrpose  of  obtaia- 
iag  the  benefit  of  a  life  insurance  policy,  he  may  read  the  case  of  3taU  r. 
Winner,  17  Eans.  308-800.' 

"The  two  cases  in  the  United  States  Supreme  Court  are  not  express  au- 
thorities in  favor  of  this  doctrine.  In  both  cases  it  appeared  that  the  assiga- 
nent  was  cmlj  a  device  to  cover  up  the  real  transaction  which  was  an  insur- 
iaee  in  f^vor  of  one  having  no  interest  in  the  life  insured.  The  original 
scheme  was  the  procuring  of  an  insurance  which  would  be  void  as  a  wagering 
raatiact  were  it  talten  out  in  the  name  of  the  party  who  intended  to  effect  the 
iosaraace  aad  derive  the  benefit  from  it.  To  conceal  the  true  nature  of  the 
tonsaction  from  the  oondemnation  of  the  law,  the  plan  of  an  assignment  was 
resorted  to.  And  it  has  been  held  in  several  cases  that  idiere  the  original 
procuring  of  the  policy  and  the  subsequent  assignment  are  but  parts  of  Uie 
mme  scheme,  and  the  object  of  the  parties  from  the  inception  of  the  transM- 
tioQ  is  to  enable  one  having  no  insurable  interest  to  hold  a  life  policy  in  coa- 
trmrention  of  the  common-law  rule  condemning  such  policies,  the  insurance  is 
roid.  Swick  V.  Home  Ins.  Co.,  2  Dfli.  100;  Broekuay  v.  Mat.  Benefit  Life 
Im.  Co.,  9  Fed.  Rep.  340;  Steoene  v.  Warren,  101  liass.  506. 

"In  Oimated  v.  Keyee  this  principle  is  reoognined.  The  eourt,  after  ennm- 
dating  the  general  rule  of  the  validity  of  the  assignment,  even  in  favor  of 
one  having  no  interest  in  the  life  insured,  attached  to  it  the  oondition  that 
the  policy  '  was  not  procured  or  the  assignment  made  as  a  contrivance  against 
betting,  gaming  and  wagering  policies.' 

**  Bordon  of  prooC  Whether  the  burden  is  on  the  plaintiff  to  show  that  he  had 
an  insurable  interest  in  the  life  of  the  insured  or  not,  is  not  definitely  settled. 

'*  In  Ruee  v.  Mut.  Benefit  Life  Ins.  Co,,  23  N.  Y.  510 ;  and  Guard.  Mut.  Life 
2m.  (29.  V.  Ho^n,  80  lU.  35  ;  s.  c,  22  Am.  Rep.  180,  the  court  decided  that  the 
plaintiif  must  affirmatively  establish  that  he  had  such  insurable  interest.  In 
the  first  case  the  judgment  was  reversed  on  the  ground  that  the  plaintiff  had 
not  shown  an  insurable  interest  in  the  life  insured,  the  court  saying  :  '  It  is 
said  that  the  defendants  by  issuing  the  policy  upon  the  representation  of  the 
plaintiff  that  he  had  an  interest  have  admitted  his  interest  and  that  the  pro- 
dnction  of  the  policy  is  at  least  prima  fade  evidence  of  such  interest.  This 
postion  cannot  be  sustained.  All  the  older  authorities  show  that  even  in  actions 
npoD  marine  policies  not  containing  the  clause  '  interest  or  no  interest,'  it  was 
necessary  to  aver  and  of  course  to  prove  the  interest  of  the  plaintiff.  It  is  an 
iodispeosable  part  of  the  plaintiff's  case  to  be  made  out  affirmatively  at 
tlie  trial.  Upon  this  ground  therefore  as  well  as  that  before  considered,  the 
of  the  Supreme  Ck>urt  must  be  reversed,  and  there  must  be  a  new 
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trial  with  ooets  to  abide  the  event  AH  the  judges  except  Da  von  and  Ma.<<05, 
JJ.,  ooncarred  that  the  plaintiff  most  show  an  interest  in  the  life  hunuanee. 
This  reasoning  is  undonbtedlj  sound  if  we  assome  that  every  poJicj  is  void 
unless  the  plaintiff  has  an  insurable  interest.  But  that,  as  we  have  already 
seen,  is  not  the  law.  A  policy  will  be  valid  even  without  an  insurable  interest 
in  the  person  to  whom  the  amount  is  made  payable  provided  it  is  not  a  merely 
wagering  contract.  Therefore  as  a  valid  insurance  may  be  effected  without  an 
insurable  interest  in  the  life  insured  it  would  be  extremely  illogical  to  make  it 
incumbent  on  the  plaintiff  to  show  such  insurable  interest  as  a  condition  pre- 
cedent to  his  right  to  recover.  It  would  be  requiring  him  to  establish  a  fact 
the  existence  of  which  is  not  indispensable  to  the  maintenance  of  his  sciion ; 
and  if  rigidly  enforced  it  would  absolutely  annul  the  rule  above  referred  to  sus- 
taining a  policy  where  the  person  insured  has  no  interest  in  the  life  insured, 
for  in  many  cases  the  plaintiff  would  be  unable  to  show  an  insurable  interest, 
for  the  simple  reason  that  he  has  none,  and  yet  the  policy  might  fall  directly 
within  the  protection  of  the  rule  which  declares  valid  insurances  without  any 
interest  in  the  life  insured.  The  more  logical  doctrine  is  that  which  has  been 
finally  established  by  the  New  York  Court  of  Appeals  in  Ooodvfin  v.  JMiM. 
Mut.  Life  Ins.  Co.,  73  N.  Y.  480.  in  which  the  court  say  :  <  It  is  abo  inssted 
that  the  policy  in  question  was  a  wager  policy,  and  as  such  was  absolutely  void 
by  the  Revised  Statutes.  We  think  that  the  defendant  to  avaU  itself  nf  any 
such  defense,  should  have  set  it  up  by  answer,  and  thus  give  the  plaintiff  an 
opportunity  to  meet  such  an  issue.  In  VaUon  v.  National  Fund  Life  Afjfuraitcf 
Co.,  20  N.  Y.  82,  a  motion  was  made  upon  the  trial  for  a  nonsuit  upon  this 
ground  among  others,  and  it  was  held  that  the  fact  that  the  answer  did  not  set 
up  as  a  defense  that  the  policy  was  made  in  contravention  of  tiie  statute  was  a 
sufficient  answerto  the  point  maae.  If  the  objection  had  been  raised  by  answer 
or  on  motion  to  dismiss  the  complaint,  it  is  not  apparent  but  that  it  might 
have  been  proved  that  the  policy  was  issued  upon  the  application  of  the  insured 
or  that  he  insured  his  own  life  and  the  objection  thus  have  been  obviated.  The 
defense  is  an  affirmative  one  and  should  have  been  presented  on  the  trial  and 
not  afterward.'  See  also  Forbes  v.  American  Mat,  Ufe  Ins,  Co.,  15  Gray.  249. 
^  Oontrol  of  policy  by  insured.  Although  it  may  be  regarded  as  practically 
settled  that  a  person  may  eflect  a  valid  insurance  on  his  own  life  in  favor  of 
one  who  has  no  insurable  interest,  the  question  whether  such  insurance  when 
once  effected  vests  in  the  beneficiary  an  absolute  and  indefeasible  title  to  the 
policy  or  whether  such  interest  is  subject  to  the  control  of  the  person  taking* 
out  the  policy,  is  a  question  on  which  the  authorities  are  in  a  state  of  irrecon 
cilable  confiict.  The  following  authorities  hold  that  the  beneficiary  has  only 
an  inchoate  interest  in  the  policy,  and  that  his  ultimate  enjoyment  of  its  pro- 
ceeds is  dependent  on  the  will  of  the  person  effecting  the  insurance,  (^rk  v. 
Durand,  12  Wis.  223  ;  Gambs  v.  Conn.  Mut.  Life  Ins.  Co.,  50  Mo.  44 :  SfHf  v. 
B.  P.,  etc..  Association,  96  III.  809  ;  Landrum  v.  Knotdes,  22  N.  J.  Eq.  oW  . 
Union  Mut.  Life  Lis.  Co.  v.  Stevens,  19  Fed.  Rep.  671 ;  Fhster  v.  Qile,  50  ^^is. 
608;  Eerman  v.  Howard,  23  Wis.  108;  Biekerton  v.  Jaques,  28  Hun.  119; 
Garner  v.  Germania  Life  Ins.  Co.,  82  Alb.  L.  J.  91.  See  also  Valley  Mut.  Lifi 
Ins.  Co.  V.  Burke  (Virginia),  15  Rep.  572 ;  s.  c,  12  Ins.  L.  J.  887 ;  Richard 
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im  T.  KmUuel^  Chranger^  Benefit  8oc,,  1  Kj.  L.  Rep.  ft  J.  786.  There  is  much 
force  in  the  argaments  hy  which  the  courts  have  sustained  and  justified  this 
doctrine. 

"  In  Oamer  v,  Germamia  Life  Im.  €h.,  the  New  York  Common  Pleas  sup- 
ported its  decision  that  the  rights  of  the  beneficiaiy  were  not  absolute^  bj  the 
following  very  cogent  argument :  '  There  may  be  many  reasons  why  the  right 
to  transfer  such  an  insurance  from  one  beneficiary  to  another  even  in  the  case 
of  children  should  exist.  In  the  course  of  years  this  pecuniary  condition  may 
be  nutierially  improved  by  marriage,  success  in  business  or  other  causes,  so  that 
it  may  be  more  desirable  and  just  that  others  who  have  claims  upon  the  insurer 
and  wlu)  are  in  greater  need  should  have  the  benefit  of  the  sum  secured  by  the 
inaorance  instead  of  those  for  whom  it  was  originally  intended.  When  there- 
fore the  insurer  keeps  the  policy  entirely  in  his  own  possession,  he  alone  paying 
the  premiums,  he  should  with  the  consent  of  the  insurance  company  have  the 
same  right  to  revoke,  alter  or  change  it  that  he  would  have  in  respect  to  a  will; 
for  like  the  proTisions  in  a  will  it  Is  a  gift  that  is  to  take  effect  upon  his  death. 
He  may  of  course  put  an  end  to  it  by  ceasing  to  pay  the  annual  premium ;  but  there 
ia  no  reason  why  his  right  should  be  limited  to  this,  and  that  where  for  reason 
tttiafactory  to  him  he  desires  to  transfer  the  benefit  of  it  to  another,  he  should 
haTe  to  lose  all  the  premiums  he  may  have  paid  over  a  long  course  of  years, 
Aod  be  compelled  to  pay  for  a  new  policy  the  increased  premium  consequent 
apon  his  increase  of  years.' 

" In  Biekerton  v.  Jaqtiee,  and  Qambe  v.  Conn,  Mat,  Hfe  Ins.  Co.,  it  appeared 
that  the  change  was  made  after  the  death  of  the  beneficiary ;  but  this  fact 
does  not  render  these  two  cases  any  the  less  authoritative  on  this  point,  because 
It  would  inevitably  follow  that  the  representatives  of  the  beneficiary  would 
take  Mb  interest  were  the  policy  Irrevocable,  and  it  would  therefore  not  be  com- 
petent for  the  person  taking  out  the  insurance  to  destroy  their  Interest  in  the 
policy,  any  more  than  the  interest  of  the  beneficiary  himself. 

"  In  HuUon  v.  MerrifiM,  51  Ind.  24,  the  court  decided  that  the  representa- 
tivea  would  take  the  interest  of  tiie  beneficiary  where  the  policy  was  not  can- 
celled by  the  person  procuring  it  during  his  life-time. 

"  On  ^e  other  hand  the  cases  which  hold  that  the  beneficiary  has  an  inde. 
Btraetible  interest  in  the  poiUoy  are  quite  numerous.  Lemon  v.  Phcemx  Life 
In-i.  Co.,  88  Conn.  294 ;  Biekery.  GhaHer  Oak  Life  Ins.  Co.,  27  Minn.  198  ;  s.  c, 
38  Am.  Rep.  289 ;  PUchwY.  IT.  T.  Lifelns.  Co.,  88  La.  Ann.  882;  Bliss  Life  Ins., 
^  817-887 ;  Brockhaus  y.  Kemna,  7  Fed.  Rep.  609 ;  WiUmaser  v.  ConHnerUal 
life  Int.  Oo.  (Iowa  Sup.  Ct.),  28  N.  W.  Rep.  908 ;  StiltoeU  v.  Mut.  Ltfe  Ins,  Co., 
72  N.  T.  38&-891  ;  Weston  v.  Biehardson,  47  L.  T.  R.  (N.  S.)  514  ;  VaOey  Mut. 
fjfe  his.  Oo.  ▼.  Burke,  7  Vir.  L.  J.  178  ;  Giam  v.  Gheekler,  104  111.  578  ;  8.  c. , 
i4  Am.  Rep.  94  ;  Crittenden  v.  Phcniix  lAfe  Ins.  Co.,  41  Mich.  442. 

"  Some  of  these  cases  were  decided  on  the  ground  that  the  circumstances  of 
the  transaction  constituted  a  valid  executed  gift  of  the  policy,  and  that  the 
title  to  the  policy  was  thus  vested  in  the  beneficiary  as  irrevocably  as  the  title 
to  any  other  personal  property  would  have  been  under  the  same  circumstances, 
hk  the  following  cases  the  decisions  were  made  upon  that  ground  :  Lemon  v. 
^hain  lAfs  Ins.  Co.;  Pitcher  v.  N.  Y.  Life  Ins.  Co.    In  these  cases  it  appeared 
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that  the  policy  was  delivered  to  the  beneficiary  who  paid  the  premioms.  Bat 
in  Rieker  v.  Charter  Oak  Life  Tm.  Co,,  and  Wedim  t.  Bitkardmm,  the  rights 
of  the  beneficiary  were  held  to  be  indefeasible,  eyen  though  the  person  whose 
life  was  insured  paid  the  premiums  and  kept  possession  of  the  policy.  The 
rule  established  by  the  majority  of  the  cases  that  the  interest  of  the  benefidary 
is  not  absolute  is  undoubtedly  sound.  The  beneficiary  is  not  a  party  to  the 
contract ;  he  pays  no  portion  of  the  premium  ;  the  policy  is  not  In  his  posaes- 
sioD  ;  it  has  never  been  giyen  to  him  because  delivery  is  essential  to  the  validity 
of  gift.  On  what  principle  can  he  claim  a  vested,  irrevocable  title  to  it  - 
Neither  law  nor  equity  supports  such  claim.  But  when  the  beneficiary  has 
possession  of  the  policy  and  pays  the  premiums,  the  title  to  the  policy  may 
very  properly  be  held  to  be  vested  irrevocably  in  him.  The  proposition  that 
the  moment  a  policy  is  issued  the  benefidary  acquires  an  absolute  and  indestruc- 
tible interest  in  it  without  possessicm  of  the  policy  or  payment  of  premiums  is 
too  untenable  to  require  argument  to  refute  it.  However  the  case  of  StUweU 
V.  JftU.  Life  Ins.  Co. ,  already  cited,  seems  to  sustain  it.  The  action  was  to  pro- 
cure the  restoration  of  a  policy  which  had  been  taken  out  by  a  husband  on  his 
own  life  in  favor  of  his  wife,  and  the  premiums  on  which  had  been  paid  by  him. 
but  which  had  been  surrendered  by  the  husband.  It  does  not  expressly  appear 
whether  the  husband  kept  possession  of  the  policy,  but  there  is  nothini^  in  the 
case  to  indicate  that  he  even  delivered  it  to  his  wife  or  to  any  one  for  her.  From 
the  fact  that  he  himself  surrendered  it  to  the  company  without  the  knowledge 
or  consent  of  his  wife,  it  is  quite  certain  that  he  then  had  possession  of  it,  and 
the  natural  inference  therefore  is  that  he  always  retained  poesesmon  of  it  from 
its  inception.  The  court  below  granted  the  relief  prayed  for  on  two  grounds  : 
First,  that  the  surrender  was  obtained  through  duress.  Second,  that  the  hus- 
band had  no  power  to  surrender  because  it  was  the  property  of  his  wife.  On 
appeal  the  court  said  :  '  If  the  policy  had  been  his  own  property  and  in  his  own 
name  as  before  stated  we  should  have  some  difficulty  in  sustaining  the  judg- 
ment on  the  ground  of  eoerdon,  restraint  or  duress  ;  but  it  is  unnecessary  to 
determine  this  point  definitely.  The  other  ground  of  action  I  regard  as  more 
formidable,  viz.,  a  want  of  power  to  make  the  surrender  without  the  consent 
of  the  plaintiff'  (the  wife.)  '  When  this  policy  was  taken  by  the  husband 
although  he  paid  the  premium  from  his  own  means,  and  even  regarding  it  as  a 
provision  for  the  wife,  it  was  irrevocable  so  far  as  he  was  concerned.' 

*'  The  court  dedded  that  he  had  no  right  to  surrender  the  policy,  and  thus 
expressly  adjudged  her  interest  in  it  to  be  absolute  and  subject  to  no  other  cod< 
trol  than  her  own.  It  cannot  be  said  that  the  case  was  decided  on  the  statute 
which  makes  provision  for  the  issuing  of  policies  on  the  lives  of  husband  in 
favor  of  wives  because  the  statute  was  in  no  manner  referred  to  in  the  opinion. " 
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Wm —  hffoUe — $ubroffation  to  eredUan — poffment  oui  of  reaUy. 

A  legatee  whose  legacy  has  heen  ahsorbed  in  payment  of  the  debts  of  the  tes- 
tator, may  have  it  out  of  undivided  realty  by  subrogation  to  the  rights  of 
creditors. 
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ILL  to  charge  real  estate  with  legacy.     The  opinion  states  the 
case.     The  defendant  had  judgment  below. 


71  L.  Dodd  and  (?.  B,  Guild,  for  complainants. 

East  £  Fogg,  Dickinson  d  Frazer  and  Smith  d  Allison^  for  de^ 
fendants. 

Fksexak,  J.  This  case  is  as  follows:  Micajah  Wilkinson  died 
in  Davidson  county,  in  1874,  possessed  of  a  large  estate.  He  left  a 
will  by  which  he  gave  to  complainants  all  his  estate,  both  real  and 
personal,  but  it  was  attested  by  only  one  witness,  and  therefore 
failed  to  be  effectual  to  carry  the  realty;  as  to  the  personalty  how- 
ever it  was  good. 

The  administrators  with  the  will  annexed  hare  proceeded  to  wind 
«P  the  estate^  and  the  bill  charges^  haye  collected  $16,894,  with  a 
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large  amount  still  uncollected.  They  have  also  disbursed  oonsid- 
erable  sums  in  expenses  of  administration  —  fiye  or  six  thoasand 
dollars  or  more  having  been  applied  to  payment  of  debts.  While 
conceding  that  the  general  rule  is,  that  the  personalty  is  primarily 
liable  for  the  payment  of  debts,  it  is  claimed  by  the  bill  that  where 
there  is  no  devise  of  the  realty,  and  it  descends  to  the  heir^  the 
personalty  being  given,  as  in  this  case,  then  if  the  administrator 
uses  the  personalty  in  payment  of  debts,  the  legatee  is  entitled  to 
stand  in  the  place  of  the  creditors  whose  debts  Have  been  paid,  and 
go  upon  the  undivided  realty  for  reimbursement  by  subrogation. 
In  other  words,  the  theory  of  the  bill  is,  that  the  inefFectually  de- 
vised realty  is  the  primary  fund  out  of  which  the  debts  should  be 
paid  in  preference  to  personalty  bequeathed,  as  has  been  done  in 
this  case,  and  that  the  personalty  having  been  applied  to  payment 
of  debts,  the  legatee  is  entitled  to  be  reimbursed  to  this  extent  by 
charging  the  realty  descended  with  that  sum. 

The  will  of  Micajah  Wilkinson  is  as  follows:  *^  I  give  and  be- 
queath to  my  friends,  Blanche  Knight,  aged  about  thirteen  years; 
Micajah  Knight,  aged  about  nine  years;  Ida  Jane,  aged  about  five 
years;  Sallie,  aged  about  four  years;  Tom  Smiley,  aged  about  one 
year,  all  my  personal  and  real  estate  in  the  counties  of  Robertson 
and  Davidson,  and  all  other  property  of  any  description,  both  real 
and  personal,  bonds,  notes,  evidences  of  debt;  and  I  specially  desire 
and  request  that  Elizabeth  Knight  shall  have  out  of  my  estate  the 
sum  of  two  hundred  dollars  each  year,  over  and  above  all  other 
claims  or  creditors.  I  make  this  will  as  a  matter  of  justice  and 
affection." 

A  demurrer  to  this  bill  was  sustained  by  the  chancellor,  on  the 
ground  that  the  will  did  not  provide  for  the  payment  of  the  debts, 
that  no  particular  fund  was  charged  with  their  payment,  and  no 
part  of  the  estate  exonerated,  and  no  intent  indicated  by  the  testator 
to  change  the  legal  order  of  appropriation  of  his  assets  in  applica- 
tion to  debts;  therefore  the  personalty  was  the  primary  fund  for 
their  payment,  and  so  complainants  not  entitled  to  relief.  The 
referees  however  report  in  favor  of  a  reversal  of  the  decree,  to 
which  exceptions  are  filed  opening  the  entire  case. 

That  the  personalty  as  a  general  rule  is  the  primary  fund  for 
payment  of  debts  at  common  law  is  beyond  question,  and  this  role 
is  adopted,  if  not  emphasized,  in  our  State  by  an  act  of  1827: 
Thompson  &  Steger's  Code,  section  2267,  requiring  proof  of  ''  ex- 
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hftuation  of  the  personal  estate  in  the  payment  of  debts,  before 
the  real  assets  can  be  subject  to  unpaid  debts,  as  against  the  heir.'' 
This  is  all  clear. 

We  can  gi^e  no  efFect  whatever  to  the  ineffectual  attempt  to  de~ 
Tise  the  realty  by  this  will,  by  way  of  learning  the  intention  of  the 
testator.  Such  an  effort  is  not  a  legal  expression  of  a  purpose,  and 
being  ineffectual  by  law,  must  go  for  nothing  in  solving  the  ques- 
tion for  decision.     Hays  v.  Jacksoriy  6  Mass.  156. 

At  common  law  the  realty  was  only  chargeable  in  the  hands  of 
the  heir  with  special  debts.  But  under  our  system  all  debts  stand 
in  equal  degree,  and  are  equally  a  charge  on  the  legal  or  equitable 
assets  of  an  intestate  or  testator — the  principle  however  being  still 
adhered  to  rigidly  that  the  personalty  is  the  primary  fund  for  this 
purpose — the  land  only  to  be  reached  in  the  hands  of  the  heir,  in 
a  proceeding  under  the  act  of  1827,  Gode,  section  5,  cited;  or  by 
sei.fa,^  in  either  of  which  modes  however  the  heir  is  to  be  made  party, 
with  the  right  to  show  the  personalty  has  not  been  exhausted,  and 
to  insist  on  its  appropriation  in  exoneration  of  his  estate,  if  he  can 
do  so. 

In  case  there  be  a  will,  the  same  rule  prevails,  and  the  creditor 
is  entitled  to  enforce  his  debt  against  the  personalty  at  law  in  the 
hands  of  the  representative,  regardless  of  the  provisions  of  the  will, 
if  by  any  process  he  can  reach  it.  So  that  under  a  judgment  and 
execution  in  this  case,  a  creditor  could  have  appropriated  the  entire 
personalty  to  the  payment  of  his  debt,  and  the  administrator  would 
have  been  powerless  to  prevent  it.  The  debts  then  have  been  prop- 
erly paid  by  the  administrators  in  this  case,  as  between  them  and 
the  creditor.  The  question  is  whether  there  is  an  equity,  by  reason 
of  such  payment,  as  between  the  legatees  and  the  heir,  by  which 
the  former,  whose  legacies  or  bequests  have  been  thus  lessened,  to 
hare  reimbursement  out  of  the  realty  descended. 

In  the  will  before  us,  there  is  no  exoneration  of  the  personalty  in 
terms  from  payment  of  debts,  nor  is  any  other  fund  charged  with 
them.  It  is  simply  the  case  of  a  general  bequest  of  the  entire  per- 
sonalty to  the  parties  named  as  the  special  objects  of  the  testator*s 
boanty,  while  the  land  descends  to  the  heir,  without  any  legal  in- 
tention expressed  in  reference  to  it. 

Courts  of  equity  have  established  certain  rules  for  marshalling  the 
a«ets,  and  for  their  appropriation,  by  which  the  equities  of  parties 
are  substantially  met.     The  general  principle  that  underlies  these 
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k  ibat  tlie  aflsets  alimll  be  so  appropriated  that  erery  daimant  shall 
be  aaliBfiedy  so  far  as  such  assets  can  by  any  arrangemeDt,  coBaistent 
witb  their  respecfcive  claimSy  be  applied  in  satisfaction  thereof. 
I  Story  Eq.  Jar.,  §  661.  If  for  instance,  a  specialty  creditor,  whose 
debt  in  En^bmd  was  a  lien  on  the  real  estate,  receiye  aatisfiaction 
out  of  the  personalty,  a  simple  contract  creditor,  who  had  no  claim, 
except  on  the  personal  assets,  shall  in  equity  stand  in  the  place  of 
the  specialty  creditor  us  against  the  real  estate  so  far  as  the  latter 
was  exhausted  the  personal  assets  in  payment  of  his  debts,  and  no 
farther,  and  this  because  the  specialty  creditor  could  go  against 
both  personal  and  real  estate,  or  against  either  of  them.  His  choiee 
to  defeat  the  simple  contract  creditor,  when  be  might  haye  satisfied 
his  debt  out  of  the  realty,  is  the  basis  of  this  equity."  1  Story  Bq. 
Jar.,  %  562. 

''In  general,  legatees  are  entitled,"  says  Judge  Story,  ''to  the 
same  equities  where  the  personal  estate  is  exhausted  by  specialty 
creditors,  for  they  would  otherwise  be  without  the  means  of  reoeiv* 
ing  the  bounty  of  the  testator.  They  are  therefore  entitled  to  stand 
in  the  place  of  specialty  creditors  against  real  assets  descended  to 
the  heir  —  so  they  are  permitted  in  like  manner,  to  stand  in  the 
place  of  a  mortgagee  who  has  exhausted  the  personal  estate  in  pay- 
ing his  mortgage.  But  their  equity  will  not  preyail  against  a  derisee 
of  the  real  estate  not  mortgaged,  for  he  also  takes  by  the  bounty  oi 
the  testator,  and  between  persons  equally  taking  by  the  bonnty  of 
the  testator,  equity  will  not  interfere,  unless  the  testator  has  clearly 
shown  some  ground  of  preference  or  priority  of  the  one  oyer  the 
other."  Story  Eq.  Jur.  565.  The  principle  nnderlying  this  is,  that 
the  bounty  of  the  testator  raises  an  equity  in  faror  of  a  legatee  that 
ought  not  to  be  defeated. 

So  the  bounty  of  the  testator  entitles  a  l^atee  to  marshal  the 
assets,  and  the  choice  of  the  creditors  to  proceed  against  the  personal 
estate,  instead  of  the  real  estate  descended,  shall  not  preclude  the 
payment  of  the  legacy,  1  Wait  Act.  &  Def.  353,  for  which  is  cited 
Post  Y.  Mackally  3  Bland.  486;  Mollan  v.  Chrifflihy  3  Paige,  402; 
Rohards  y.  Woriham^  2  Dev.  Eq.  173,  and  other  cases. 

This  is  the  principle  of  the  case  of  Alexafider  v.  Miller,  7  Heisk. 
77,  Judge  Deaderkjk  says,  quoting  from  Story  Eq.  Jur.,  note  5: 
"  If  there  be  no  devise  of  the  real  estate,  but  it  descends,  if  the 
creditor  exhaust  the  personalty,  then  as  against  the  heir  the  lega- 
tees may  stand  in  the  place  of  the  creditors,  andoome  upcm  thereat 
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estate  which  has  descended."  Farther  it  is  said,  it  is  held  that 
the  mere  bounty  of  the  testator  enables  the  legatee  to  call  for  this 
species  or  marshalling;  and  so  it  was  held  in  thatcase,  irrespective 
of  the  question  whether  the  legacies  were  specific  or  general,  that 
the  legatee  had  the  right  to  go  oil  real  estate  descended  in  the  hands 
of  the  heir  where  his  legacy  had  been  taken  to  pay  debts. 

The  principle  we  think  is  sound,  notwithstanding  there  be  an  un- 
certainty of  decision  on  the  question.  The  testator  has,  in  the  exer- 
cise of  his  legal  right,  given  his  personalty  to  a  chosen  object  of  his 
bounty.  This  gift  is  defeated  by  claims  of  creditors.  Why  should 
parties  who  take  the  realty  by  descent  hold  it  free  from  debt,  and 
thereby  practically  defeat  the  will  of  the  testator? 

The  principle  approved  in  the  above  case  *'  that  every  will  ought 
to  be  read,  as  in  effect  embodying  the  declaration  by  the  testator 
that  the  payment  of  his  debts  shall  be,  as  far  as  possible,  so  arranged 
as  not  to  disappoint  any  of  the  gifts  made  by  it,  unless  the  instru- 
ment discloses  a  different  intention/'  is  sound,  and  covers  the 
question  under  consideration. 

The  question  simply  in  such  a  case  is,  whether  the  gift  of  the 
testator  is  a  legal  and  meritorious  right,  that  should  be  protected, 
above  the  right  of  the  mere  heir  on  whom  the  law  casts  the  estate. 
We  think  the  former  the  higher  claim. 

The  principle  cited  from  Story,  that  as  between  legatees  and  de- 
visees under  the  same  will,  both  being  equally  the  object  of  the  tes- 
tator's bounty,  there  will  be  no  marshalling,  implies  and  rests  on  the 
proposition  that  the  bounty  of  the  testator  raises  an  equity,  and 
where  it  is  shown  equally  as  to  both  realty  and  personalty,  the 
equities  are  equal,  one  counterbalancing  the  other.  It  is  equally  im- 
plied that  if  there  is  a  bequest,  and  no  counterbalancing  equity  in 
the  way  of  devise  of  the  land,  the  bequest  itself  would  raise  an 
equity  6ux)erior  in  the  legatee  to  the  right  of  the  mere  heir. 

So  in  stating  the  doctrine  on  this  subject,  Mr.  Pomeroy,  3  Eq. 
Jor.,  §  1 135,  says:  **  Property  undisposed  of  by  the  will  is  primarily 
liable  to  debts,  in  preference  to  that  which  is  expressly  bequeathed 
or  devised."  We  need  but  add,  this  equity  is  marked  out  in  all 
ordinary  cases  by  subrogation,  that  is,  not  by  postponing  the  cred- 
itor in  payment  of  his  debt,  but  by  allowing  the  legatee  who  has  had 
his  legacy  abated  or  absorbed  in  payment  of  debts,  to  stand  in  the 
plaoe  of  the  creditor  as  to  undevised  realty :  See  3  Pom.  Eq.  ?5, 
note  6.  This  is  in  accord  with  the  case  of  Alexander,  and  we  think 
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k  ibat  tlie  aflsets  shall  be  so  appropmted  that  ererj  olaioumt  sludl 
be  aaliflfied,  so  iariu  such  assets  can  by  any  arrangemeDty  oooaistent 
with  their  respective  claims,  be  applied  in  satisfaction  thereof. 
I  Story  Eq.  Jar.,  g  661.  If  for  instaaoe,  a  specialty  creditor,  whose 
debt  in  En^bmd  was  a  lien  on  the  real  estate,  receive  satisfiacticHi 
out  of  the  personalty,  a  simple  contract  creditor,  who  had  no  claim, 
except  on  the  personal  aesets,  shaU  in  equity  stand  in  the  place  ot 
the  specialty  creditor  21s  against  the  real  estate  so  far  as  the  latter 
was  exhaosted  the  personal  assets  in  payment  of  his  debts,  and  no 
farther,  and  this  because  the  apecialty  creditor  could  go  against 
both  personal  and  real  estate,  or  against  either  of  tiiem.  Hia  choice 
to  defeat  the  simple  contract  creditor,  when  be  might  hare  aatiafied 
his  debt  out  of  the  realty,  is  the  basis  of  this  eqnity."  1  Story  Bq. 
Jar.,  %  562. 

"In  general,  legatees  are  entitled,^'  says  Judge  Story,  ''to  the 
same  equities  where  the  personal  estate  is  exhausted  by  specialty 
creditors,  for  they  would  oftherwise  be  without  the  means  of  reoeiv* 
ing  the  bounty  of  the  testator.  They  are  therefore  entitled  to  stand 
in  the  place  of  specialty  creditors  against  real  assets  descended  to 
the  heir  —  so  they  are  permitted  in  like  manner,  to  stand  in  the 
place  of  a  mortgagee  who  has  exhausted  the  personal  estate  in  pay- 
ing his  mortgage.  But  their  eqnity  will  not  preyail  against  a  deriaee 
of  the  real  estate  not  mortgaged,  for  he  also  takes  by  the  bounty  of 
the  testator,  and  between  persons  equally  taking  by  the  bounty  of 
the  testator,  equity  will  not  interfere,  unless  the  testator  has  clearly 
shown  some  ground  of  preference  or  priority  of  the  one  over  the 
other."  Story  Eq.  Jur.  565.  The  principle  underlying  this  is,  that 
the  bounty  of  the  testator  raises  an  equity  in  faror  of  a  legatee  that 
ought  not  to  be  defeated. 

So  the  bounty  of  the  testator  entitles  a  l^atee  to  marshal  the 
assets,  and  the  choice  of  the  creditors  to  proceed  against  the  personal 
estate,  instead  of  the  real  estate  descended,  shall  not  preclude  the 
payment  of  the  legacy,  1  Wait  Act.  &  Def.  353,  for  which  is  cited 
Pos6  Y.  Mackall,  3  Bland.  486;  Mollan  y.  Grifflihy  3  Paige,  402; 
Roharda  y.  Wartham^  2  Dey.  Eq.  173,  and  other  cases. 

This  is  the  principle  of  the  case  of  Alexander  v.  Miller^  7  Heisk. 
77,  Judge  Dbaderick  says,  quoting  from  Story  Eq.  Jur.,  note  5: 
*'  If  there  be  no  deyise  of  the  real  estate,  but  it  descends,  if  the 
creditor  exhaust  the  personalty,  then  as  against  the  heir  the  lega- 
tees may  stand  in  the  place  of  the  creditors,  and  come  upcm  the  real 
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estate  whioh  has  desoended."  Farther  it  is  said,  it  is  held  that 
the  mere  bounty  of  the  testator  enables  the  legatee  to  call  for  this 
species  or  marshalling;  and  so  it  was  held  in  thatcoBe,  irrespective 
of  the  question  whether  the  legacies  were  specific  or  general,  that 
the  legatee  bad  the  right  to  go  oil  real  estate  descended  in  the  hands 
of  the  heir  where  his  legacy  had  been  taken  to  pay  debts. 

The  principle  we  think  is  sound,  notwithstanding  there  bean  un- 
certainty of  decision  on  the  question.  The  testator  has,  in  the  exer- 
cise of  his  legal  right,  given  his  personalty  to  a  chosen  object  of  his 
bounty.  This  gift  is  defeated  by  claims  of  creditors.  Why  should 
parties  who  take  the  realty  by  descent  hold  it  free  from  debt,  and 
thereby  practically  defeat  the  will  of  the  testator? 

The  principle  approved  in  the  above  case  *'  that  every  will  ought 
to  be  read,  as  in  effect  embodying  the  declaration  by  the  testator 
that  the  payment  of  his  debts  shall  be,  as  far  as  possible,  so  arranged 
as  not  to  disappoint  any  of  the  gifts  made  by  it,  unless  the  instru- 
ment discloses  a  different  intention/'  is  sound,  and  covers  the 
question  under  consideration. 

The  question  simply  in  such  a  case  is,  whether  the  gift  of  the 
testator  is  a  legal  and  meritorious  right,  that  should  be  protected, 
above  the  right  of  the  mere  heir  on  whom  the  law  casts  the  estate. 
We  think  the  former  the  higher  claim. 

The  principle  cited  from  Story,  that  as  between  legatees  and  de- 
visees under  the  same  will,  both  being  equally  the  object  of  the  tes- 
tator's bounty,  there  will  be  no  marshalling,  implies  and  rests  on  the 
proposition  that  the  bounty  of  the  testator  raises  an  equity,  and 
where  it  is  shown  equally  as  to  both  realty  and  personalty,  the 
equities  are  equal,  one  counterbalancing  the  other.  It  is  equally  im- 
plied that  if  there  is  a  bequest,  and  no  counterbalancing  equity  in 
the  way  of  devise  of  the  land,  the  bequest  itself  would  raise  an 
equity  superior  in  the  legatee  to  the  right  of  the  mere  heir. 

So  in  stating  the  doctrine  on  this  subject,  Mr.  Pomeroy,  3  Eq. 
Jur.,  §  1135,  says:  "  Property  undisposed  of  by  the  will  is  primarily 
liable  to  debts,  in  preference  to  that  which  is  expressly  bequeathed 
or  devised.''  We  need  but  add,  this  equity  is  marked  out  in  all 
ordinary  cases  by  subrogation,  that  is,  not  by  postponing  the  cred- 
itor in  payment  of  his  debt,  but  by  allowing  the  legatee  who  has  had 
his  legacy  abated  or  absorbed  in  payment  of  debts,  to  stand  in  the 
place  of  the  creditor  as  to  undevised  realty :  See  3  Pom.  Eq.  75, 
note  6.  This  is  in  accord  with  the  case  of  Alexander,  and  we  think 
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k  ibat  tlie  aflsets  shall  be  so  appropriated  that  ererj  daimmt  shaU 
be  aaliBfied,  so  far  as  sach  assets  can  by  any  arrangemeDt,  ooDaisfceDt 
with  their  respecfcive  claims,  be  applied  in  satisfaction  thereof. 
I  Story  Eq.  Jar.,  g  661.  If  for  instance,  a  specialty  creditor,  whose 
debt  in  En^bmd  was  a  lien  oii  the  real  estate,  receiye  satiafiacticHi 
out  of  the  personalty,  a  simple  contract  creditor,  who  had  no  claina, 
except  on  the  personal  aas^,  shall  in  equity  stand  in  the  place  of 
the  specialty  creditor  sis  against  the  real  estate  so  far  as  the  latter 
was  exhaosted  the  personal  assets  in  payment  of  his  debts,  and  no 
farther,  and  this  because  the  specialty  creditor  could  go  against 
both  personal  and  real  estate,  or  against  either  of  them.  His  choice 
to  defeat  the  simple  contract  creditor,  when  be  might  haTc  aatisfled 
his  debt  out  of  the  realty,  is  the  basis  of  this  equity."  1  Story  Bq. 
Jur.,  %  562. 

''In  general,  legatees  are  entitled,"  says  Judge  Story,  ''to  the 
same  equities  where  the  personal  estate  is  exhausted  by  specialty 
creditors,  for  they  would  oftherwise  be  without  the  means  of  reoeiv- 
ing  the  bounty  of  the  testator.  They  are  therefore  entitled  to  stand 
in  the  place  of  specialty  creditors  against  real  assets  descended  to 
the  heir  —  so  they  are  permitted  in  like  manner,  to  stand  in  the 
place  of  a  mortgagee  who  has  exhausted  the  personal  estate  in  pay- 
ing his  mortgage.  But  their  equity  will  not  preyail  against  a  deriaee 
of  the  real  estate  not  mortgaged,  for  he  also  takes  by  the  bounty  of 
the  testator,  and  between  persons  equally  taking  by  the  bounty  of 
the  testator,  equity  wiU  not  interfere,  unless  the  testator  has  clearly 
shown  some  ground  of  preference  or  priority  of  the  one  over  the 
other."  Story  Eq.  Jur.  565.  The  principle  underlying  this  is,  that 
the  bounty  of  the  testator  raises  an  equity  in  faror  of  a  legatee  that 
ought  not  to  be  defeated. 

So  the  bounty  of  the  testator  entitles  a  l^atee  to  marshal  the 
assets,  and  the  choice  of  the  creditors  to  proceed  against  the  personal 
estate,  instead  of  the  real  estate  descended,  shall  not  preclude  the 
payment  of  the  legacy,  1  Wait  Act.  &  Def.  353,  for  which  is  cited 
Po9i  Y.  Mackally  3  Bland.  486;  Mollan  v.  0rifflih,  3  Paige,  402; 
Roharda  y.  Worthaniy  2  Dev.  Eq.  173,  and  other  cases. 

This  is  the  principle  of  the  case  of  Alexander  v.  Miller,  7  Heisk. 
77,  Judge  Dbaderkjk  says,  quoting  from  Story  Eq.  Jur.,  note  5: 
*'  If  there  be  no  devise  of  the  real  estate,  but  it  descends,  if  the 
creditor  exhaust  the  personalty,  then  as  against  the  heir  the  lega- 
tees may  stand  in  the  place  of  the  creditors,  and  come  upcm  the  real 
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estate  which  has  desoended.^'  Farther  it  is  said,  it  is  held  that 
the  mere  bounty  of  the  testator  enables  the  legatee  to  call  for  this 
species  or  marshalling;  and  so  it  was  held  in  thatcase,  irrespective 
of  the  question  whether  the  legacies  were  specific  or  general,  that 
the  l^tee  had  the  right  to  go  oil  real  estate  descended  in  the  hands 
of  the  heir  where  his  legacy  had  been  taken  to  pay  debts. 

The  principle  we  think  is  sound,  notwithstanding  there  be  an  un- 
certainty of  decision  on  the  question.  The  testator  has,  in  the  exer- 
cise of  his  legal  right,  given  his  personalty  to  a  chosen  object  of  his 
bounty.  This  gift  is  defeated  by  claims  of  creditors.  Why  should 
parties  who  take  the  realty  by  descent  hold  it  free  from  debt,  and 
thereby  practically  defeat  the  will  of  the  testator? 

The  principle  approved  in  the  above  case  *^  that  every  will  ought 
to  be  read,  as  in  efFect  embodying  the  declaration  by  the  testator 
that  the  payment  of  his  debts  shall  be,  as  far  as  possible,  so  arranged 
as  not  to  disappoint  any  of  the  gifts  made  by  it,  unless  the  instru- 
ment discloses  a  different  intention/'  is  sound,  and  covers  the 
question  under  consideration. 

The  question  simply  in  such  a  case  is,  whether  the  gift  of  the 
testator  is  a  legal  and  meritorious  right,  that  should  be  protected, 
above  the  right  of  the  mere  heir  on  whom  the  law  casts  the  estate. 
We  think  the  former  the  higher  claim. 

The  principle  cited  from  Story,  that  as  between  legatees  and  de- 
Tisees  under  the  same  will,  both  being  equally  the  object  of  the  tes- 
tator's bounty,  there  will  be  no  marshalling,  implies  and  rests  on  the 
proposition  that  the  bounty  of  the  testator  raises  an  equity,  and 
where  it  is  shown  equally  as  to  both  realty  and  personalty,  the 
equities  are  equal,  one  counterbalancing  the  other.  It  is  equally  im- 
plied that  if  there  is  a  bequest,  and  no  counterbalancing  equity  in 
the  way  of  devise  of  the  land,  the  bequest  itself  would  raise  an 
equity  superior  in  the  legatee  to  the  right  of  the  mere  heir. 

So  in  stating  the  doctrine  on  this  subject,  Mr.  Pomeroy,  3  Eq. 
Jur.,  8 1135,  says:  '*  Property  undisposed  of  by  the  will  is  primarily 
liable  to  debts,  in  preference  to  that  which  is  expressly  bequeathed 
or  devised."  We  need  but  add,  this  equity  is  marked  out  in  all 
ordinary  cases  by  subrogation,  that  is,  not  by  postponing  the  cred- 
itor in  payment  of  his  debt,  but  by  allowing  the  legatee  who  has  had 
his  legacy  abated  or  absorbed  in  payment  of  debts,  to  stand  in  the 
place  of  the  creditor  as  to  undevised  realty :  See  3  Pom.  Eq.  75, 
note  6.  This  is  in  accord  with  the  case  of  Alexander,  and  we  think 
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k  ibat  tlie  aflsets  alimll  be  bo  appropriated  that  erery  daimant  ahidl 
be  aaliflfied,  so  far  as  such  aesets  can  by  any  arrangement,  oonaistent 
with  their  respecfcive  claims,  be  applied  in  satisfaction  thereol 
I  Story  Eq.  Jar.,  g  661.  If  for  instance,  a  specialty  creditor,  whose 
debt  in  England  was  a  lien  oti  the  real  estate,  receive  aatisfiactaon 
oat  of  the  personalty,  a  simple  contract  creditor,  who  had  no  claim, 
except  on  the  personal  assets,  shall  in  equity  stand  in  the  place  of 
the  specialty  creditor  as  against  the  real  estate  so  far  as  the  latter 
was  exhaosted  the  personal  assets  in  payment  of  his  debts,  and  no 
farther,  and  this  because  the  specialty  creditor  coald  go  against 
both  personal  and  real  estate,  or  against  either  of  them.  His  choiee 
to  defeat  the  simple  contract  creditor,  when  be  might  hare  satisfied 
his  debt  oat  of  the  realty,  is  the  basis  of  this  equity."  1  Story  Eq. 
Jar.,  %  562. 

''In  general,  legatees  are  entitled,"  says  Judge  Story,  ''to  the 
same  equities  where  the  personal  estate  is  exhausted  by  specialty 
creditors,  for  they  would  otherwise  be  without  the  means  of  receir- 
ing  the  bounty  of  the  testator.  They  are  therefore  entitled  to  stand 
in  the  place  of  specialty  creditors  against  real  assets  descended  to 
the  heir  —  so  they  are  permitted  in  like  manner,  to  stand  in  the 
place  of  a  mortgagee  who  has  exhausted  the  personal  estate  in  pay- 
ing his  mortgage.  But  their  equity  will  not  preyail  against  a  derisee 
of  the  real  estate  not  mortgaged,  for  he  also  takes  by  the  bounty  of 
the  testator,  and  between  persons  equally  taking  by  the  bounty  of 
the  testator,  equity  will  not  interfere,  unless  the  testator  has  clearly 
shown  some  ground  of  preference  or  priority  of  the  one  orer  the 
other."  Story  Eq.  Jur.  565.  The  principle  underlying  this  is,  that 
the  bounty  of  the  testator  raises  an  equity  in  faror  of  a  legatee  that 
ought  not  to  be  defeated. 

So  the  bounty  of  the  testator  entitles  a  l^atee  to  marshal  the 
assets,  and  the  choice  of  the  creditors  to  proceed  against  the  personal 
estate,  instead  of  the  real  estate  descended,  shall  not  preclude  the 
payment  of  the  legacy,  1  Wait  Act.  &  Def.  353,  for  which  is  cited 
Post  Y.  Mackally  3  Bland.  486;  Mollan  v.  Grifflih,  3  Paige,  402; 
Robarda  y.  Wortham^  2  Dev.  Eq.  173,  and  other  cases. 

This  is  the  principle  of  the  case  of  Alexander  v.  Jft/b**,  7  Heisk. 
77,  Judge  Deaderick  says,  quotmg  from  Story  Eq.  Jur.,  note  5: 
*'  If  there  be  no  devise  of  the  real  estate,  but  it  descends,  if  the 
creditor  exhaust  the  personalty,  then  as  against  the  heir  the  lega- 
tees may  stand  in  the  place  of  the  creditors,  andoome  upon  the  real 


DECEMBER  TERM,  1884.  153 

Hope  v.  WUkinson. 

estate  which  has  descended."  Farther  it  is  said,  it  is  held  that 
the  mere  bounty  of  the  testator  enables  the  legatee  to  call  for  this 
species  or  marshalling;  and  so  it  was  held  in  that  case,  irrespective 
of  the  question  whether  the  legacies  were  specific  or  general,  that 
the  l^tee  had  the  right  to  go  oil  real  estate  descended  in  the  hands 
of  the  heir  where  his  legacy  had  been  taken  to  pay  debts. 

The  principle  we  think  is  sound,  notwithstanding  there  be  an  un- 
certainty of  decision  on  the  question.  The  testator  has,  in  the  exer- 
cise of  his  legal  right,  given  his  personalty  to  a  chosen  object  of  his 
bounty.  This  gift  is  defeated  by  claims  of  creditors.  Why  should 
parties  who  take  the  realty  by  descent  hold  it  free  from  debt,  and 
thereby  practically  defeat  the  will  of  the  testator? 

The  principle  approved  in  the  above  case  **  that  every  will  ought 
to  be  read,  as  in  effect  embodying  the  declaration  by  the  testator 
that  the  payment  of  his  debts  shall  be,  as  far  as  possible,  so  arranged 
as  not  to  disappoint  any  of  the  gifts  made  by  it,  unless  the  instru- 
ment discloses  a  different  intention,"  is  sound,  and  covers  the 
qaestion  under  consideration. 

The  question  simply  in  such  a  case  is,  whether  the  gift  of  the 
testator  is  a  legal  and  meritorious  right,  that  should  be  protected, 
above  the  right  of  the  mere  heir  on  whom  the  law  casts  the  estate. 
We  think  the  former  the  higher  claim. 

The  principle  cited  from  Story,  that  as  between  legatees  and  de- 
risees  under  the  same  will,  both  being  equally  the  object  of  the  tes- 
tator's bounty,  there  will  be  no  marshalling,  implies  and  rests  on  the 
proposition  that  the  bounty  of  the  testator  raises  an  equity,  and 
where  it  is  shown  equally  as  to  both  realty  and  personalty,  the 
equities  are  equal,  one  counterbalancing  the  other.  It  is  equally  im- 
plied that  if  there  is  a  bequest,  and  no  counterbalancing  equity  in 
the  way  of  devise  of  the  land,  the  bequest  itself  would  raise  an 
equity  superior  in  the  legatee  to  the  right  of  the  mere  heir. 

So  in  stating  the  doctrine  on  this  subject,  Mr.  Pomeroy,  3  Eq. 
Jur.^  g  1135,  says:  ''  Property  undisposed  of  by  the  will  is  primarily 
liable  to  debts,  in  preference  to  that  which  is  expressly  bequeathed 
or  devised .''  We  need  but  add,  this  equity  is  marked  out  in  all 
ordiDary  cases  by  subrogation,  that  is,  not  by  postponing  the  cred- 
itor in  payment  of  his  debt,  but  by  allowing  the  legatee  who  has  had 
his  legacy  abated  or  absorbed  in  payment  of  debts,  to  stand  in  the 
place  of  the  creditor  as  to  undevised  realty :  See  3  Pom.  Eq.  75, 
note  6.  This  is  in  accord  with  the  case  of  Alexander,  and  we  think 
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18  killed,  A.  is  guilty  of  murder,  but  the  servant,  if  he  knew  not 
of  A.'s  malice,  is  guilty  of  manslaughter  only.  This  we  think  a 
different  case  from  the  one  at  bar,  for  both  participated  in  the  kill- 
ing, the  master  with  malice,  the  servant  without  malic^  but  to  as- 
sist his  master. 

Inl  Bish.  Cr.  Law.,  §  439,  it  is  said:  ''The  true  view  is  doubt- 
less as  follows:  Every  man  is  responsible,  criminally,  for  what  of 
wrong  flows  directly  from  his  corrupt  intentions;  but  no  man  in- 
tending wrong  is  responsible  for  an  independent  act  of  wrong  com- 
mitted by  another.  '*  ''If  the  wrong  done  was  a  fresh  and  independ- 
ent wrong,  springing  wholly  from  the  mind  of  the  doer,  the  other 
is  not  criminal  therein,  merely  because  when  it  was  done  he  was 
intending  to  be  partaker  with  the  doer  in  a  different  wrong."  This 
is  said  in  a  case  where  there  is  concert  of  action  between  the  wrong- 
doer, and  the  reason  of  the  non-liability  for  the  act  of  another,  in 
which  the  defendant  neither  participated  nor  intended  to  partici- 
pate, is  still  stronger,  there  being  no  concert  of  action  between  B. 
F.  and  J.  T.  White,  either  as  to  the  affray  or  the  stabbing. 

The  charge  of  his  honor  the  Circuit  judge  makes  B.  F.  Wliite 
responsible  for  the  act  of  J.  T.  White,  which  he  neither  consented 
to,  advised,  or  knew  of,  for  we  think  it  satisfactorily  appears  that 
B.  F.  White  did  not  know  that  Gonly  was  stabbed  until  they  were 
separated;  nor  did  J.  T.  White  participate  in  the  quarrel,  or  say  or 
do  any  thing  indicating  a  purpose  to  interfere,  until  he  stabbed 
deceased.  The  injuries  inf  icted  by  B.  F.  White  upon  Conly  were 
slight.  The  injury  of  which  he  died  was  not  inflicted  by  B.  F. 
White,  nor  by  his  procurement,  advice,  consent  or  knowledge,  and 
it  cannot  be  said  that  what  he  did  was  the  natural  or  proximate 
cause  of  the  death  of  Gonly.  To  constitute  a  claim  for  damages, 
the  party  against  whom  they  are  claimed  must  be  chargeable  with 
the  loss.  The  loss  or  injury  must  be  the  natural  and  proximate 
consequence  of  the  wrong.  9  Heisk.  851.  And  in  Manier  v.  State, 
6  Baxt.  600,  it  is  said,  in  every  unlawful  homicide  the  killing  must 
be  done  by  the  party  charged,  or  by  another  in  complicity  with  him, 
or  it  must  be  the  natural  aad  reasonable  sequence  of  some  unlawful 
or  negligent  act  in  which  the  accused  is  engaged,  and  it  is  added, 
it  would  be  monstrous  to  hold  that  when  a  party  intended  to  kill, 
but  did  not  kill,  and  a  party  with  whom  he  was  in  no  complicity 
accidentally  or  recklessly  kills  the  adversary,  of  the  first  party,  that 
the  latter  should  suffer  the  consequences  of  such  reckless  or  casual 
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act;  much  leas  could  such  a  doctrine  be  sapported  when  there  is  no 

snch  intent.     We  think  this  is  the  sounder  doctrine,  and  it  in  effect 

overrules  the  case  of  Beets  v.  State  ;  1  Bish.  Or.  Law,  §§  433-440. 

We  hold  therefore  that  the  charge  in  this  case  was  erroneous,  and 

that  the  report  of  the  referees  should  be  set  aside,  and  the  judgment 

of  the  Circuit  Court  should  be  reversed,  and  the  cause  remanded 

for  a  new  trial  as  to  B.  F.  White. 

Judgment  reversed. 

NoTB  BT  THS  Rbforter. —  The  cases  reported  in  this  series  on  prozi 
mate  and  remote  caoses  of  injury  and  proximate  and  remote  damages  in  cases 
of  negligence  have  become  so  nnmeroos  that  it  has  been  deemed  convenient 
to  group  them  bj  reference  in  a  single  note  as  follows: 

Oommnnioation  of  fire.  A  warehouse  situated  near  the  railroad  track  was 
set  on  fire  by  sparks  from  one  of  defendant's  locomotives.  The  burning  ware- 
liouse  communicated  fire  to  plaintiff's  hotel  (situated  thirty-nine  feet  distant), 
whereby  it  vras  consumed.  Held,  that  the  defendant  was  not  liable  for  the 
dffstniction  of  tlie  hotel,  or  property  therein,  by  reason  of  the  injury  being  too 
remote.    Penn,  RaUraad  v.  Kerr  (62  Penn.  St.  353),  1  Am.  Rep.  431. 

Bat  this  case  was  explained  and  qualified  by  the  same  court,  and  it  was  held, 
when  fire  was  communicated  by  a  locomotive  to  a  cross-tie  of  the  track  and 
spread  thence  through  rubbish  and  dry  grass  to  plaintiff's  lands,  about  six  hun- 
dred feet  from  the  railroad,  that  it  was  for  the  jury  to  determine  whether  the 
injaiy  to  plaintiffs  land  was  the  natural  and  probable  consequence  of  the  first 
firing.    Penn.  R,  Co,  v.  Hope  (80  Penn.  St.  373),  21  Am.  Rep.  100 

Through  the  negligence  of  defendant,  a  railroad  company,  sparks  from  a 
locomotive  set  fire  to  a  warehouse.  The  wind  was  high,  and  the  building  of 
pUintifTs,  two  hundred  feet  from  the  warehouse,  took  fire  therefrom,  and  was 
consumed.  In  an  action  to  recover  for  the  loss  of  plaintiff^s  building,  Tield,  that 
the  question  of  proximate  or  remota  cause  was  for  the  jury,  to  be  determined 
under  the  instruction  that  the  railroad  company  is  to  held  responsible,  if  the 
]qss  is  a  natural  consequence  of  its  alleged  carelessness,  which  might  have  been 
foreseen  by  any  reasonable  person,  but  it  is  not  to  be  held  responsible  for  in< 
juries  which  could  not  have  been  foreseen  or  expected  as  the  results  of  a  uegli* 
gence  or  misconduct.     Fent  v.  Toledo,  etc. ,  Ry.  Oo.  (59  111.  349),  14  Am.  Rep.  13. 

The  fact  that  natural  agencies,  as  high  winds  or  drought,  contributed  to 
came  the  injury,  or  that  the  property  destroyed  was  at  a  distance  from  the 
place  where  the  fire  originated,  does  not  affect  the  question  as  to  the  liability 
of  the  railroad  company^  or  render  the  fire  the  remote  and  not  the  proximate 
<iuifle  of  the  injury  done.  Kellogg  v.  Chicago,  etc.,  R.  Co.  (26  Wis.  228),  7  Am. 
Rep.  e9,  and  note,  80. 

In  a  time  of  extreme  drought,  one  of  defendant's  locomotives,  in  passing 
Along  its  road,  opposite  plaintiff *s  land,  dropped  live  coals  upon  the  track, 
vhich  set  fire  to  a  tie;  the  fire  thence  communicated  to  weeds,  grass  and  rub- 
^,  which  defendant  had  suffered  to  accumulate  by  the  side  of  its  track,  and 
thence  it  spread  to  plaintiff's  land,  burning  and  destroying  his  growing  forest 
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trees.  Held,  that  the  damages  to  plaintiif  were  not  too  remote.  WM  v.  Borne, 
etc,,  B.  Co.  (49  N.  Y.  4a0)»  10  Am.  Rep.  889. 

Sparks  from  a  locomotive  kindled  fires  on  lands  of  two  diiferent  owners;  the 
fires  united,  and  after  passing  over  the  lands  of  other  owners,  reached  plaint- 
iff's land  foar  miles  away,  and  did  damage  thereon.  Held,  that  the  damages 
were  not  too  remote,  and  the  company  was  liable.  Atehuon,  Topeka,  etc.,  B. 
Co,  V.  Stanford  (13  Eans.  854),  15  Am.  Rep.  863. 

A  railroad  company  is  liable  for  Injury  to  land  by  fire,  caused  by  its  negli- 
gence, although  there  is  land  belonging  to  another  owner  intermediate  between 
the  railroad  and  the  plaintiff's  land.  Delaware,  etc,,  R.  Ob.  v.  Salmon  (88  N. 
J.  299),  38  Am.  Rep.  214. 

Where  grass  is  set  burning  by  the  fire  escaping  from  a  locomotive,  and  the 
owner  sues  the  company,  the  damages  claimed  will  not  be  held  too  remote  or 
speculative,  although  the  property  consumed  was  separated  from  the  track  by 
a  strip  of  ground  forty  or  fifty  yards  wide,  where  the  plat  was  covered  with 
dry  grass  and  other  combustible  matter.  CUmene  v.  Hannibal,  etc.,  R.  Co. 
(58  Mo.  866),  14  Am.  Rep.  460. 

A  building  belonging  to  a  railroad  company  took  fire  from  sparks  from  one 
of  their  engines,  and  from  this  building  fire  was  blown  across  the  street  to 
the  storehouse  of  P.,  which,  with  several  thousand  dollars  in  money  contained 
therein,  was  consumed.  In  an  action  by  P.  to  recover  for  the  loss,  held,  that 
the  question  whether  the  injury  sustained  was  too  remote,  was  for  the  jury. 
Toledo,  etc.,  R,  Co,   v.   Pindar  (58  111.  447),  5  Am.  Rep.  57. 

Sparks  from  a  railroad  locomotive  set  fire  to  the  prairie  adjoining  the  com- 
pany's way  at  a  place  where  the  grass  was  very  rank  and  dry.  The  wind  being 
high  the  fire  extended  some  three  miles  before  night,  and  continued  to  bam 
during  the  night,  though  slowly.  The  following  morning  the  wind  rose  again 
and  blew  hard,  as  was  not  unusual  in  that  country,  carrying  the  fire  some  five 
miles  further,  to  the  plaintiff's  farm,  where  it  swept  over  a  fire-line  of  sixteen 
feet  of  plowed  ground,  and  destroyed  plaintiff's  property.  In  an  action  of 
damages  against  the  company,  held,  that  the  plaintiff  was  entitled  to  recover. 
Poeppers  v.  Missouri,  etc.,  R.  Co,  (67  Mo.  715),  29  Am.  Rep.  518. 

An  oil  train  on  defendant's  railway  was  thrown  from  the  track  by  a  recent 
land  slide,  and  the  oil  tanks  bursting,  the  oil  became  ignited  and  ran  down 
into  an  adjoining  creek,  s woolen  by  recent  rains,  and  fiowing  down  the  creek, 
set  fire  to  and  destroyed  the  plaintiff's  buildings  three  or  four  hundred  feet 
distant.  HM,  that  even  if  defendants  were  negligent,  the  damage  was  too 
remote  to  warrant  a  recovery.  Hoag  v.  Lake  &u>re,  etc.,  R.  Co,  (85  Penn. 
St.  293),  27  Am.  Rep.  658. 

A  railway  locomotive  engine  emitted  sparks  to  land  adjoining  the  plaintiff*a, 
where  they  ignited  leaves,  briers,  brush,  stumps  and  logs,  and  the  fire  was 
continuously  conducted  by  the  same,  in  about  two  hours,  to  a  pile  of  lumber 
on  the  plaintiff's  land,  three  hundred  feet  distant,  which  it  consumed.  The 
weather  was  dry  and  the  wind  was  high  in  that  direction.  There  was  some 
evidence  of  another  origin.  Held,  that  it  was  a  question  of  fact  whether  the 
defendant's  negligence  was  the  proximate  cause  of  injury.  Lehigh  VaOeg 
Railroad  Co.  v.  MeKeen  (90  Penn.  St.  122),  85  Am.  Rep.  644. 
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ThA  defendft&t  haying  aoddentally  bat  negligently  set  his  own  building  on 
fire,  the  flames  were  carried  by  the  wind  to  the  plaintifb'  bailding  and  oon- 
samed  it.  HM^  that  defendant  was  not  liable.  PenmyUtania  Co.  v.  Whil- 
lock  (W  Ind.  16),  60  Am.  Rep.  71. 

Oaixier — breach  of  contmot — rirlrneei  In  an  action  by  a  passenger  against 
a  railway  company  for  wrongfully  carrying  her  beyond  her  destination,  evi- 
denee  that  she  was  compelled  to  walk  three  hours  over  dusty  roads,  that  she 
got  wet  in  ciossing  a  creek,  was  chased  by  dogs  and  otherwise  frightened, 
and  that  the  weather  was  sultry,  by  means  whereof  she  was  made  sick,  is  com- 
petent.   OinoinnaH,  etc.,  R.  Co.  v.  EaUm  (94  Ind.  474),  48  Am.  Rep.  179. 

.    A  pregnant  woman,  passenger  on  a  railway  train,  was  carelessly 

directed  by  the  brakeman  to  leave  the  train  at  a  station  three  miles  short  of 
her  destination.  This  was  on  a  cloudy  night,  she  could  not  see  the  station,  and 
being  a  stranger  there,  she  walked  until  she  reached  her  destination.  The 
exertion  brought  on  a  miscarriage  and  sickness.  Hdd,  that  the  defendant  was 
liable  for  this  Injury.  Brmm  ▼.  CHoago,  etc.,  B.  Co.  (54  Wis.  842),  41  Am. 
Bep.41. 

fright*    In  an  action  by  a  married  woman  to  recover  damages  for  fright 

wliieh  caused  a  miscarriage,  it  appearing  that  the  fright  was  occasioned  by  a 
quarTDl  between  the  defendant  and  the  plaintiff's  husband  and  another,  within 
ber  hearing  but  out  of  her  sight,  but  it  not  appearing  that  the  defendant  knew 
that  she  heard  it  or  knew  of  her  condition,  hM,  that  no  recovery  could  be  had. 
Pkmpi  V.  Diekerton  (a5  111.  11),  28  Am.  Rep.  607. 

negUgenoe  —  linkneai.    If  a  passenger  has  sustained  a  personal  injury 

bj  the  negligence  of  a  carrier,  which  results  in  a  cancer,  damages  may  be 
iwuded  for  that  result.  Baltimore  City  Pasienger  Railway  Company  v.  Kemp 
(61  Md.  619),  48  Am.  Rep.  134. 

— '.  By  reason  of  a  defect  in  a  street  the  plaintifTs  axle  was  broken,  and 
he  was  dragged  over  the  dash  board.  He  procured  another  carriage,  and  drove 
limne  several  miles  in  a  cold  rain.  His  evidence  showed  that  he  suffered  inj  ury 
from  the  strain  and  shock.  The  defendant's  evidence  showed  that  his  injuries 
iwalted  from  the  subsequent  exposure.  The  jury  found  that  they  resulted 
from  both,  ffeld^  that  a  recovery  was  justified  whether  the  injuries  proceeded 
fnm  the  strain  and  shock  or  from  the  subsequent  exposure,  or  both.  Ehrgott 
r.  Mayor,  etc.  (96  N.  Y.  264),  48  Am.  Rep.  622. 

— .  A  passenger  on  a  railway  negligently  carried  beyond  her  destination, 
bat  receiving  no  personal  injury  or  insult,  may  not  recover  for  anxiety,  effects  on 
ber  health,  nor  danger  in  consequence  of  the  train  stopping  an  insufficient  time 
to  enable  her  to  get  off.  Trigg  v.  8t.  Louie,  Kansas  City  and  Northern  Rait- 
soy  Company  (74  Mo.  147).  41  Am.  Rep.  805. 

.    Owing  to  the  defendant's  negligence,  its  sleeping-car  on  wlflch  a 

woman  was  a  passenger,  caught  fire,  and  she  was  compelled  to  leave  the  car 

bal/  clad  and  took  cold,  which  resulted  in  suppression  of  her  menses  and  a 

Joog^  illness.     It  being  shown  that  she  was  menstruating  at  the  time  of  tha 

Mddent.  and  that  the  illness  was  traceable  to  that  condition,  hM,  that  the 

defendant  was  not  liable  in  damages  therefor.    Pullman  Palace  Oar  Co.  v. 

Sarker  (4  Col.  844),  34  Am.  Rep.  89. 
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.     Where  a  nulwa/  oompanj  carried  a  pasBenger  past  his  destination,  and 

pat  him  off  at  a  water  tank,  in  inclement  weather  and  he  contracted  pneumonia 
in  consequence  of  the  exposure,  hM,  that  the  pain,  expense  and  humeas 
detriment  resulting  therefrom  were  proper  items  of  damage.  IntemaUatuU, 
etc.,  R.  Go.  V.  Ttrry  (63  Tex.  880),  90  Am.  Rep.  620. 

Civil  damage  act — ii^iiry  to  third  person.  Under  a  statute,  giiing  to  anj  one 
injured  in  his  person,  property  or  means  of  support  hj  anj  intoxicated  persons 
a  cause  of  action  agidnst  the  person  causing  the  intoxication,  an  action  lies  for 
direct  injuries  done  by  the  intoxicated  person,  as  well  as  for  damage  arising 
from  the  intoxication.  So  where  an  intoxicated  person,  in  flourishing  a  pistol, 
shot  and  wounded  another,  the  latter  was  held  to  haye  a  cause  of  action 
against  the  persons  causing  the  intoxication  by  selling  spirituous  liquors  to 
the  person  doing  the  injury.     E%ng  v.  Haley  (86  111.  106),  20  Am.  Rep.  14. 

threatening  language.    In  an  action  by  a  wife  for  damages  against  the 

seller  of  intoxicating  liquors  to  her  husband,  threatening  lang^uage  and  ynlgar 
conduct  by  the  husband  to  the  wife  not  impairing  her  health,  are  no  ground  of 
recovery.     CaUoway  v.  Laydon  (47  Iowa,  456),  20  Am.  Rep.  480. 

mental  distress.  In  an  action  by  a  wife  against  one  who  has  sold  intoxicat- 
ing liquors  to  her  husband,  to  recover  damages  for  consequent  injury  to  her 
means  of  support,  her  anxiety,  mortification,  sorrow  and  loss  of  her  husband's 
society,  cannot  form  an  item  of  damage.  Koerner  ▼.  Obefiy  (66  Ind.  284), 
26  Am.  Rep.  34. 

death.    In  an  action  under  the  Civil  Damage  Act,  for  injury  to  the 

wife's  means  of  support,  a  recovery  may  be  had  for  the  husband's  death* 
Mead  v.  Stratum  (87  N.  Y.  408),  41  Am.  Rep.  886. 

.  In  an  action  under  the  Civil  Damage  Act  for  injury  to  means  of  sup- 
port In  consequence  of  intoxication,  a  recovery  may  be  had  where  the  intoxica- 
tion caused  the  death  of  the  intoxicated  person.  Moose  v.  PerHne  (9  Neb. 
804),  81  Am.  Rep.  400. 

.     An  intoxicated  person  going  home  at  night  had  to  cross  a  railroad. 

Next  morning  he  was  found  on  the  track  killed  by  being  run  over  by  the  cars. 
Held,  that  the  intoxication  was  the  proximate  cause  of  his  death,  and  the  seller 
of  the  liquor  which  intoxicated  him,  and  the  owner  of  the  premises  where  it 
was  sold,  were  liable,  under  the  Civil  Damage  Act  to  his  widow  for  injury  to  her 
means  of  support.     Schroeder  v.  Orauford  (04  111.  867),  84  Am.  Rep.  236. 

.     Under  the  Civil  Damage  Act  a  wife  cannot  maintain  an  action  for  the 

death  of  her  husband,  caused  by  intoxicating  liquor  sold  him  by  defendant. 
BarreU  v.  Dotan  (180  Mass.  866),  80  Am.  Rep.  456. 

.  In  an  action  under  the  Civil  Damage  Act  for  injury  to  means  of  sup- 
port in  consequence  of  intoxication  which  caused  the  death  of  the  intoxicated 
persdb,  damages  resulting  from  the  death  cannot  be  recovered.  DamU-v^  Juetke 
(81  Ohio  St.  850),  27  Am.  Rep.  514. 

.    In  such  action  damages  resulting  from  the  death  cannot  be  recovered 

of  such  person  by  such  intoxication.  £Srehfier  ▼.  Myen  (85  Ohio  St.  8S),  85 
Am.  Rep.  608. 

murder  and  siiioidai    The  father  of  minor  the  plaintiff,  while  intoxio 

cated  by  liquor  sold  him  by  the  defendant,  murdered  the  plaintiff's  mother  and 
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committed  saicide.  The  plaintiff  was  dependent  on  hin  father  for  tapport. 
Ildd,  that  the  defendant  was  liable  under  the  Civil  Damage  Act.  Ifeu  v. 
JfcKechnie  (95  N.  T.  (S2),  47  Am.  Rep.  89. 

— dMith  caused  by  third  party.  A  statute  gave  a  wife ' '  who  shall  be  injured 
in  person,  property  or  means  of  snpxwrt/'  "  in  consequence  of  tlie  intoxicatioB 
*  *  *  of  any  person/'  a  right  of  action  against  the  person  who  caused  the 
intoxication,  and  made  such  person  liable  "  for  all  damages  sustained  and  for 
exemplary  damages. "  Sdd,  that  the  seller  of  intoxicating  liquor  to  a  husband 
who  becomes  intoxicated  thereby,  and  In  consequence  of  his  abusive  language 
is  killed  by  a  third  party,  is  not  liable  in  damages  to  the  wife  for  the  death. 
Shtgart  v.  Egan  (88  111.  56),  25  Am.  Rep.  359. 

torgical  operation.    In  an  action  by  a  wife  under  the  Civil  Damage 

Act,  it  appeared  that  the  defendant  sold  liquor  to  plaintiiTs  husband,  whereby 
he  became  intoxicated,  got  in  an  affray  and  was  wounded ;  that  by  reason  of 
the  husband's  reckless  disregard  of  the  surgeon's  direction,  the  wound  became 
8o  dangerous  as  to  lead  the  surgeon  to  amputate  the  leg,  whereupon  the  hus- 
band died.  Held,  (1)  that  if  the  death  was  occasioned  by  the  disregard  of  the 
surgeon's  directions  the  defendant  was  not  liable ;  (2)  that  if  the  amputation 
was  in  fact  unnecessary,  and  was  the  immediate  cause  of  death,  the  defendant 
was  not  liable,  although  the  surgeon  acted  in  good  fmth  and  with  ordinary 
skni.    Schmidt  v.  MUeheU  (84  111.  195),  25  Am.  Rep.  446. 

Profits.  On  breach  of  contract  for  building  a  flume  there  can  be  no  recovery 
for  loss  of  profits  of  a  mill  which  the  other  party  was  thus  prevented  from 
erecting.   Bridget  v.  Lanham  (14  Neb.  869),  45  Am.  Rep.  121. 

.  The  defendant  falsely  and  fraudulently  represented  to  the  plaintiff  that 

a  certain  manufacturing  firm,  residing  in  another  State,  was  solvent,  and  that 
their  removal  to  the  town  where  the  plaintiff  and  defendant  lived,  and  the 
setting  up  their  business  there,  would  largely  increase  its  population  and  ea- 
bance  the  value  of  the  plaintiff's  property  there.  The  plaintiff,  relying  on 
add  representations,  at  the  defendant's  request  paid  a  subscripti<m  to  a  fund 
to  induce  the  firm  to  make  such  removal.  They  removed  and  set  up  business 
sooordingly,  but  owing  to  their  insolvency,  none  of  the  anticipated  advantages 
socmed.  Held,  that  an  action  for  damages  on  account  of  said  representation 
wtmld  not  lie,  the  benefits  exx>ected  being  purely  speculative.  JPHUnmmans  v. 
Chapman  (87  Mich.  189),  26  Am.  Rep.  508. 

.  In  an  action  of  damages  for  personal  injuries  incapacitating  the  plaint- 
iff from  attending  to  his  business  as  a  manufacturer,  evidence  of  the  average 
pro6t8  of  such  business  is  incompetent.  Bierbach  v.  Goodyear  Rubber  Com- 
pang  (54  Wis.  206),  41  Am.  Rep.  19. 

.  On  a  claim  of  damage  for  failure  property  to  adjust  a  imker  to  a 

reaping  machine,  according  to  contract,  damages  for  loss  of  part  of  the 
crop  thereby  are  not  recoverable.  FkdUr  v.  OttrtiB  (100  Ind.  287),  50  Am. 
Rep.  786. 

Smi^eon — negUgonee  o£  Plaintiff's  intestate,  by  reason  of  defendant's 
A^gligenoe,  received  an  injury  which,  without  surgical  treatment,  would  have 
euaed  deaih.  He  employed  a  competent  and  dEillfnl  surgeon,  who,  in  per- 
forming the  operation,  made  a  mistake  sai&cientof  itself  to  canse  death.  EM, 
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tbmtthe  defendant  was  liable.  BaiUer  v.  New  York  Central^  etc.,  £.  Co.  (M 
N.  T.  50),  28  Am.  Bep.  18,  and  note,  21. 

.  Where  one  has  been  injared  by  the  negligence  of  another,  and  uses 

ordinary  care  in  endeavoring  to  be  healed,  and  in  selecting  and  employing 
nnraes  and  surgeons,  but  owing  to  the  negligence  or  nnskllfulnessof  the  latter 
the  injury  is  increased,  the  piirty  causing  the  original  injury  will  also  be  re- 
sponsible for  the  latter.  PuUman  Palace  Car  Company  ▼.  Bluhm  (109  111.  20), 
50  Am.  Rep.  601. 

See  Loeeer  v.  Humphrey,  poet, 

MlBCSLLANBOUB. 

Bridge.  Plaintiff  was  driying  a  horse  and  gig  over  a  defective  town  bridge, 
when  the  horse  broke  through  and  fell.  Immediately  thereupon  plaintiff  un- 
dertook to  extricate  the  horse,  and  while  doing  so,  was  injured  by  the  horse. 
Hdd,  that  the  defect  in  the  bridge  was  the  proximate  cause  of  the  injury,  and 
the  town  was  liable  therefor.  Page  v.  Bucksport  (64  Me.  51),  18  Am. 
Rep.  289. 

OanaL  When  a  public  ship  canal  is  of  such  a  character  as  to  require  tugs 
to  propel  vessels  through  it,  the  wrongful  refusal  of  the  owners  of  the  canal 
to  admit  a  tug,  whereby  injury  results  to  the  owner  of  a  vessel,  is  such  a  prox- 
imate cause  of  damage  as  will  justify  a  recovery  by  the  owner  of  the  vesseL 
Buffalo  Bayou  Ship  Canal  Company  v.  Dow  (68  Tex.  492),  668. 

Causing  horses  to  run  away.  The  defendant  intentionally  directed  a  stream 
of  water  from  a  hose  against  a  team  of  horses  fastened  to  a  post  in  the  street 
in  front  of  his  premises.  The  horses,  frightened  thereby,  broke  loose,  ran 
away,  and  collided  with  the  plaintiff's  team.  Held,  that  defendant  was  liable 
for  the  injury  to  the  latter.  Forney  v.  Oeldmaeher  (75  Mo.  113),  42  Am.  Rep. 
888. 

Fatal  injury  —  independent  disease.  In  an  action  for  a  naturally  fatal  in- 
jury by  negligence,  the  defense  that  the  sufferer  died  from  independent  dis- 
ease is  not  made  out  unless  it  is  clearly  shown  that  death  must  have  ensued 
independent  of  the  injury.  Becmehamp  v.  Saginaw  Mining  Company  (50 
Mich.  168),  45  Am.  Rep.  80. 

.     Where  one  is  injured  by  the  negligence  of  another,  and  the  injury 

renders  the  system  more  susceptible  to  disease  and  less  able  to  resist  it,  and 
death  results  from  such  disease,  the  death  is  legally  attributable  to  such  negli- 
gence. Terre  Saute  dk  Indianapolie  Railroad  Company  v.  Buck  (96  Ind.  846)» 
49  Am.  Rep.  168. 

— .  Where  personal  injuries  proximately  arise  from  another's  negligence, 
the  wrong-doer  is  liable  for  the  actual  damage  although  it  may  have  been  en- 
hanced by  a  predisposition  to  disease  on  the  part  of  the  injured  person.  .Jfe- 
Namara  v.  ViUage  of  aintonville,  (62  Wis.  207),  51  Am.  Rep.  722. 

Fire  —  obstruotions  to  firemen.  Plaintiff  owned  houses  which  were  sep- 
arated from  a  river  by  a  street  only.  Defendant,  a  railroad  company, 
filled  up  a  part  of  the  river  in  front  of  these  houses  and  occupied  the 
some  and  a  part  of  the  street  with  tracks  and  buildings.  Plaintiff's  houses 
took  fire  and  were  destroyed,  because  the  firemen  were  unable  to  reach  and 
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procore  water  from  the  river,  by  reaaon  of  such  obstractionB  caused  hj  de- 
fendant, ffeid,  that  defendant's  acts  were  not  the  proximate  cause  of  plaintiff's 
loss,  and  that  defendant  was  not  liable  even  though  his  acts  were  unlawful. 
Botch  ▼.  BurUngtan  A  ARsmmri  R.  Co,  (44  Iowa,  402),  24  Am.  Rep.  754. 

.  In  order  to  extinguish  a  fire  in  plaintiff's  building  it  was  necessary  to, 

ind  firemen  did,  lay  a  hose  across  defendant's  railroad.  Defendant's  servants, 
with  notice  of  the  presence  of  the  hose,  and  although  having  time  to  stop  the 
trun  until  the  hose  could  be  uncoupled,  ran  a  train  over  and  severed  the  hose, 
thereby  cutting  off  the  water  from  the  fire  which  otherwise  might  and  prob- 
abk  would  have  been  extinguished,  and  the  building  was  consumed.  Seld, 
that  the  hose  was  lawfully  laid  across  the  track,  and  that  the  act  of  the  de- 
fendants' servants  was  the  proximate  cause  of  the  destruction  of  the  building, 
and  that  the  defendants  were  liable.  Metallic  Oampremon  Catting  Co.  v. 
fUMurg  R.  Co.  (109  Mass.  277),  12  Am.  Rep.  689. 

MaKcioiMi  iqjniy  to  hnsiness.  A  declaration  stated  that  the  defendant  privily 
loosened  the  nails  from  the  shoe  of  a  horse  which  he  had  shod,  with  intent  to 
indnoe  the  owner  to  believe  that  the  plaintiff  had  done  the  work  badly,  and  to 
injure  him  in  his  trade  of  blacksmith,  whereby  the  plaintiff  lost  the  custom  of 
the  owner.  Hdd,  to  show  a  cause  of  action.  Sughes  v.  McDonough  (14 
Vioom,  459),  89  Am.  Rep.  603. 

BaQway  —  aocideot  —  ezinilaion*  A  passenger  on  a  railway  train,  being 
directed  to  change  cars  at  a  way-station,  entered  another  car,  but  was  ordered  out 
by  an  employee  as  the  train  was  not  ready.  He  stood  a  short  time  on  the  plat- 
fonnof  the  car,  and  then  stepped  to  a  neighboring  track  and  while  waiting 
there  was  there  injured  by  another  train.  Heldy  that  this  expulsion  was  not 
the  proximate  cause  of  the  injury.  Henry  v.  St.  Louie,  Kaneae  City  d  Nortli- 
trn  BaHwty  Company  (76  Mo.  288),  43  Am.  Rep.  762. 

—  nuuiliig  behind  time.  A  railroad  train,  running  three-quarters  of 
uhoar  behind  time,  was  upset  by  a  gust  of  wind  and  plaintiff  was  injured. 
The  wind  did  not  extend  to  that  part  of  the  road  where  the  train  would  have 
been  if  running  on  time.  Held,  that  the  negligence  of  the  company  in  run- 
ning behind  time  was  not  the  proximate  cause  of  the  injury,  and  that  it  was 
Dot  liable  therefor.  McClary  v.  Sioux  City,  etc.,  Ry.  Co.  (3  Neb.  44),  19 
Aa.  Rep.  681. 

— -train  across  highway.  The  defendant  left  a  train  of  cars  stand- 
big  entirely  across  a  highway  crossing  near  its  station,  and  the  plaintiff, 
dcsinng  to  reach  the  station,  undertook  to  drive  with  a  horse  and  cart  at  a 
point  where  there  was  no  crossing  and  the  track  was  Raised  above  the  ground, 
ud  he  was  thrown  off  by  the  jostling  of  the  cart  and  injured.  HM,  that  the 
iajniT  was  not  the  proximate  result  of  the  defendant's  conduct.  Jackson  v. 
SoMOe,  Chattanooga  and  J3t.  Louis  Railway  (13  Lea,  491).  49  Am.  Rep.  663. 
— difeotiva  machinery.  A  brake  on  a  railway  car  being  so  worn  that  it 
**)ttld  not  remain  wound  up,  a  sudden  increase  of  speed  of  the  engine  caused 
it  to  give  way,  and  the  train  broke  apart.  Held,  that  the  defective  brake  was 
the  proximate  cause.  Raneier  v.  Minneapolis,  etc.,  R.  Co.,  82  Minn.  331. 
Bab  of  daBgaffons  article  to  minor.    Two  boys,  one  aged  ten  and  the  other 
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twelye  jean,  parchaaed  of  a  dealer  cartridges  for  oae  in  a  toj  pistol,  and  were 
instmeted  bj  the  dealer  how  to  use  them.  It  was  against  the  statute  to  sell 
pistol  cartridges  to  minors.  The  dealer  knew  of  the  dangerous  character  of 
the  articles,  and  that  the  bojs  were  onfit  to  be  intrusted  with  them.  Another 
boy  six  years  old  shortly  afterward  picked  up  a  toy  pistol  containing  one  of 
the  cartridges  and  discharged  it,  killing  one  of  the  boys  who  bought  the  car- 
tridges, ffdd,  that  the  dealer  was  liable  for  the  death  of  the  boy  killed. 
Binfard  t.  Jahntton  (82  Ind.  426),  42  Am.  Rep.  508. 

d  intozioanti.    The  defendant,  an  unlicensed  liquor  seller,  on  Sunday, 

in  violation  of  the  statute  furnished  D.  intoxicating  liquor  to  drink,  upon 
which  D.  became  intoxicated  and  unconscious.  The  defendant  put  D.  in  this 
condition  into  his  vehicle,  drawn  by  a  gentle  horse  which  he  had  borrowed 
of  the  plaintiif ;  and  by  reason  of  his  intoxication  and  inability  to  manage  the 
horse,  it  ran  away  and  was  killed.  Held,  that  an  action  would  lie  for  its 
value.    DufUaip  v.  Woffner  (85  Ind.  529),  44  Am.  Rep.  42. 

Streets  —  drawing  orofwd  in.  Defendant  mounted  a  pUe  of  stones  in  the 
street  to  make  a  speech;  a  crowd  of  persons  gathered  about  him,  some  of  whom 
also  got  upon  the  stones  and  broke  them.  In  an  action  by  the  owner  of  the 
stones,  hdd,  that  whether  defendant's  act  was  the  proximate  cause  of  the  injury 
was  a  question  for  the  jury.  Fairbanks  v.  Kerr  (70  Penn.  St.  86),  10  Am. 
Rep.  064. 

dangevoos  sabstanoe  in.      Defendant  left    an  open  barrel   of  fish 

brine  in  a  city  street.  Another  person  without  his  knowledge  or  authority 
emptied  the  barrel  into  the  street.  The  plaintiff's  cow,  lawfully  running  at 
large  in  the  street,  drank  the  brine  and  was  killed  in  consequence.  Held,  that 
defendant  was  liable.    Heneif  v.  Dennis  (98  Ind.  452),  47  Am.  Rep.  878. 

.  The  plaintiff's  horses,  being  frightened  by  a  steam  engine  placed  in 

a  public  street  by  the  defendant,  ran  away.  Their  fright  was  increased  by 
the  jolting  of  the  wagon  over  a  foot-croesing  and  the  consequent  rattling  of 
the  staves  with  which  the  wagon  was  loaded.  The  plaintiff  jumped  from  the 
wagon  and  was  hurt.  He  might  have  avoided  the  en^ne,  but  he  apprehended 
no  danger.  The  horses  had  previously  ran  away.  The  engine  was  likely  to 
frighten  a  steady  horse.  Held,  that  the  plaintiff  might  recover.  Turner  v. 
Buchanan  (82  Ind.  147),  42  Am.  Rep.  485. 

Where  a  child  fell  into  an  excavation  negligently  left  open  on  a  pub- 
lic sidewalk,  and  was  hurt  by  striking  upon  broken  glass  at  the  bottom,  held, 
that  the  defect  in  the  sidewalk  was  the  proximate  cause  of  injury.  City  of 
OtOfoestan  v.  Posnainsky  (62  Tex.  118),  50  Am.  Rep.  517. 

defect  —  runaway  horaab     The  plaintiff's  horse  took  fright,  turned 

over  his  buggy,  and  threw  it  down  the  embankment  of  the  street  upon  which 
he  was  driving,  and  thus  he  was  injured.  HM^  that  if  the  city  was  negligent 
in  constructing  the  embankment,  in  not  providing  it  with  necessary  railings  or 
other  means  of  protection,  and  in  not  keeping  the  street  in  safe  condition,  and 
such  negligence  was  the  real  cause  of  the  injury  (the  jury  being  the  judge  of 
these  matters  as  questions  of  fact),  the  plaintiff  had  a  cause  of  action.  OUy 
of  Atlanta  v.  Wilson  (59  Qa.  544),  27  Am.  Rep.  896. 
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,    A  manicipal  oorporation,  leaving  a  dangerous  and  onfenced  excara- 

tioo  in  a  public  street,  is  liable  to  the  owner  of  a  horse,  carefully  driven  upon 
the  street,  which  taking  fright  runs  away,  falls  into  the  excavation,  and  is 
kUled.    OUy  of  CrawfordaciUe  v.  Smith  (79  Ind.  806),  41  Am.  Rep.  612. 

A.  was  injured  bj  a  horse  driven  by  B. ,  on  a  highway,  and  frightened 

bj  the  overturn  of  a  sleigh  by  a  hetfp  of  snow  and  ice  wrongfully  made  on  the 
highway  by  C.  Heid,  that  A.  could  maintain  an  action  against  C.  therefor. 
Im  v.  Utdon  Railroad  Company  (12  R.  I.  888),  84  Am.  Rep.  608. 

.    A  town  is  not  liable  for  damages  sustained  by  a  traveller  from  the 

fright  of  his  horse  at  meeting  cows  in  the  road  with  boards  on  their  horns, 
and  ftlfio  from  a  defect  in  the  way,  the  combined  action  of  both  causes  operat- 
ing to  produce  the  accident.  Perkins  v.  InhabUanta  of  FayetU  (68  Me.  152), 
28  Am.  Rep.  84. 

.    Where  a  horse  is  frightened  by  a  moving  street  ear  and  runs  away, 

•ad  the  driver  is  injured  by  collision  with  a  dangerous  obstruction  in  the  street, 
the  obstruction  is  the  proximate  cause.  CampbeU  v.  City  of  Stillwater  (S2 
Miim.  808),  60  Am.  Rep,  567. 

Wharf —  frl^t  of  bone  contributing.  Where  the  plaintiff  backed  his  cart 
OD  a  public  wharf,  for  the  purpose  of  loading,  and  the  horse  became  suddenly 
inmiumgeable,  and  owing  to  the  absence  of  a  string  piece,  backed  into  the 
rirer  and  was  lost,  Tield,  that  the  absence  of  the  string  piece  was  the  proximate 
caofle  of  loss.  Kennedy  v.  Mayor  (78  N.  T.  865),  29  Am.  Rep.  169. 
9»Loieery  v.  Manhattan  Ry.  Co.,  ante,  12. 

In&^Zidk  V.  Lake  Shore,  etc.,  R.  Co,,  Michigan  Supreme  Court,  September, 
1885,  the  plaintiff,  who  was  engaged  in  carrying  passengers  from  a  hotel  to  de- 
fendant's depot,  was  compelled  to  stop  and  wait  for  a  freight  train  which  ob- 
ctrneted  the  street  for  more  than  five  minutes,  in  violation  of  the  statute  neg- 
kding  to  move  on  or  divide  and  let  him  pass,  when  a  passenger  train  came  by^ 
and  the  blowing  of  the  steam  and  noise  of  the  cars  frightened  his  horses  and  they 
HD  away,  and  he  was  severely  injured.    Hdd,  that  no  negligence  being  shown 
in  the  management  of  the  passenger  train,  he  could  not  recover,  as  the  statutory 
negligence  in  allowing  the  freight  train  to  obstruct  the  street  was  not  the  prox- 
imate cause  of  the  injury.    The  court  said:  "  The  plaintiff  had  not,  by  his 
titration,  attributed  his  injury  to  the  illegal  detention,  and  if  he  had  it  would 
hiTe  heen  idle;  for  the  particular  injury  of  which  ho  romplained,  namely,  the 
frig'ht and  running  away  of  his  horses,  could  not  have  flowed  from  that  deten- 
tion  as  a  proximate  cause.     The  discussion  of  the  question  of  proximate  cause 
V  this  court  in  Lewis  v.  Ry.  Co.,  54  Mich.  128,  is  so  recent  and  was  so  full  that 
farther  discussion  now  could  do  little  more  than  to  go  over  the  same  ground, 
aad  i$  therefore  quite  unnecessary.     But  the  recent  cases  of  Jackson  v.  Ry  Co,, 
tS  Lea,  491:  s.  c,  49  Am.  Rep.  668;  and  Pittsburg,  etc.,  R.  Co.  v.  Staley,  to 
appear  in 41  Ohio  St.  118;  s.  c,  52  Am.  Rep.,  are  referred  to  as  cases  analogous 
V>the  present  in  their  facts,  and  in  both  of  which  a  conclusion  was  reached  in 
^umony  with  the  views  here  expressed." 

In  Aldrich  v.  OorJutm,  77  Me.  288,  the  court  sud:  "  It  is  undoubtedly  the 
lav  of  this  State,  as  settled  in  a  line  of  decisions  from  Moore  v.  Abbot,  82  Me. 
^  to  tlie  present  time,  that  in  order  to  render  a  town  or  city  liable  on  account 
«f  an  aoddent  happening  on  a  highway,  it  must  appear  that  the  defect  in  the 
vaj  WIS  the  sole  cause  of  the  injury.     If  any  other  efficient,  indei>eudent 
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cause,  for  which  the  town  is  not  responsible,  contributes  directly  to  prodaoe 
such  injury,  the  town  or  city  is  not  liable.  Some  portion  of  the  harness,  or 
carriage,  may  be  defective  and  unsafe,  and  the  accident  may  be  the  combined 
result  of  the  defect  in  the  harness  or  carriage,  and  the  defect  in  the  way;  in 
such  case  there  is  an  efficient  co-operating  cause,  in  connection  with  the  de- 
fect in  the  way,  that  produces  the  injury,  and  the  town  is  not  rendered  liable. 
The  same  principle  applies  where  a  horse,  becoming  frightened  at  an  object 
for  which  the  town  is  not  resxwnsible,  breaks  away  from  his  driver  and  escapes 
from  all  control,  while  travelling  on  the  way,  and  afterward,  while  thus  free 
from  the  management  and  control  of  the  driver,  meets  with  an  injury  through 
a  defect  in  the  way.  Datis  v.  Dudley ^  4  Allen,  557;  MauUon  v.  iktnford,  51 
Me.  127.  Where  such  is  the  fact  it  cannot  be  said  that  the  defect  in  the  way 
is  the  sole  cause  of  llhe  injury.  There  are  other  efficient,  co-operating  causes 
which  combine  to  produce  the  accident,  and  which  may  be  regarded  as  much 
the  true  and  real  cause  of  the  accident  as  the  defect  in  the  way. 

"  But  whether  the  fright  or  misconduct  of  the  horse  is  such  as  to  be  re- 
garded as  the  true  and  proximate  cause  of  the  injury,  in  any  given  case,  is 
to  be  governed  by  the  extent  of  such  misconduct.  It  may  in  some  remote 
degree  even  bear  upon  or  influence,  though  not  in  any  legal  sense  be  said  to 
cause  it.  '  Every  thing  which  induces  or  influences  an  accident,'  says  Chief 
Justice  Peters,  in  the  very  recent  case  of  Spaulding  v.  Windoui,  74  Me.  5S4, 
'  does  not  necessarily  and  legally  cause  it.'  And  not  only  is  it  the  doctrine  of 
the  court  in  our  own  State,  but  also  in  Massachusetts,  that  if  a  horse  well 
broken  and  adapted  to  the  road,  while  being  properly  driven,  suddenly  swerves 
or  shies  from  the  direct  course,  he  is  not  in  any  just  sense  to  be  considered  as 
escaping  from  the  control  of  the  driver,  or  becoming  unmanageable,  if  he  is  in 
fact  only  momentarily  not  controlled;  and  that  if  while  thus  momentarilj 
swerving  or  shying  he  is  brought  in  contact  with  a  defect  in  the  road  and  au 
injury  is  thereby  sustained,  such  conduct  of  the  horse  will  not  be  considered 
as  the  proximate  cause  of  the  accident,  though  it  may  be  one  of  agencies  or 
mediums  through  which  it  was  produced,  and  a  recovery  may  be  had  for  such 
injury.  This  doctrine  is  not  at  variance  with  that  laid  down  in  MouUon  v. 
Sfinford,  51  Me.  127,  or  Perkins  v.  Fayette,  68  Me.  152:  s.  c,  28  Am.  Rep.  S4, 
in  both  of  which  there  were  two  independent,  efficient,  proximate  causes  of 
the  accident;  and  it  is  in  harmony  with  that  of  Spaulding  v.  Window,  9upra,  and 
with  the  decisions  of  the  Massachusetts  court.  Titus  v.  Northbridge,  97  Mass. 
258;  Stone  v.  HvJbba/rdston,  100  Mass.  55;  Bemis  v.  Arlington,  114  Mass.  508 
Wright  v.  TempleUm,  182  Mass.  50." 
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State  y.  Habtin. 

(14  Lea,  98l) 
Xofuttofd  and  tenant  —  asiiffnment  of  Uakt  —  cotefnanU, 

The  asaignee  of  a  lease  is  subject  to  a  covenant  therein  to  pay  taxes,  and  a  sub- 
sequent assignment  by  him  will  not  relieve  him  from  liability  for  a  breach 
oeeurring  during  his  possession. 

BILL  to  recoyer  taxen.     The    opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

Champion  £  Head  and  John  Ruhm,  for  complainants. 

Stokes  dt  SiokeSf  for  defendants. 

OooPEB,  J.  Bill  by  the  State,  the  county  of  Davidson  and  the 
city  of  NaBhville  to  recover  the  taxes  for  the  year  1880,  levied  upon 
an  unproved  lot  in  Nashville,  on  the  comer  of  the  Public  Square 
and  College  Street.  The  liability  of  the  property  for  the  taxes  is 
conceded,  and  the  only  contest  is  between  the  defendants  as  to 
which  of  them  shall  be  held  primarily  liable.  The  chancellor  held 
that  the  defendant,  A.  B.  Martin,  as  executor  of  the  last  will  of 
&  L.  Caruthers,  deceased,  was  first  liable,  and  he  appealed. 

On  August  14, 1859,  Frank  McGavock  leased  the  lot  in  question 
for  the  period  of  fifty  years,  to  A.  H.  Hicks,  his  personal  represen- 
tatives and  assigns,  upon  an  annual  ground-rent  and  the  payment  of 
all  taxes,  etc.,  which  might  be  assessed  or  imposed  by  authority  of 
the  State,  county,  corporation  of  Nashville  or  otherwise.  On  Feb- 
raary  19,  1876,  A.  H.  Hicks  conveyed  to  B.  L:  Caruthers,  Jr.,  in 
trust  to  secure  a  large  debt  due  to  B.  L.  Oaruthers,  Sr.,  defendant 
Martin's  testator,  with  power  of  sale  on  default  of  payment  of  the 
debt  or  any  installmentof  interest,  all  his  '^  right,  title  and  interest" 
in  the  lot  in  qaestion,  with  the  improvements  thereon,  the  lot  ''  be- 
ing the  same  leased  by  me  from  Francis  McOavock  on  the  Uth 
May,  1869,  for  the  period  of  fifty  years,  by  a  lease  recorded  in  reg- 
ister's office  of  Davidson  county,  book  29,  p.  299,  to  which  refer- 
ence is  here  made."  On  November  8,  1877,  B.  L.  Cariithers,  Jr., 
.  by  virtue  of  the  powers  conferred  upon  him  by  the  foregoing  deed, 
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sold  and conyeyed  to  R.  L.  Oara there,  Sr.,  ''his  heirs  and  assigns 
forever/'  all  the  right  and  title  to  the  land  and  improvements 
vested  in  him  by  the  trust  deed.  R.  L.  Oarathers,  Sr.,  went  into 
)>os8ession  of  the  premises,  under  this  conveyance,  and  remained  in 
possession,  receiving  the  rents  and  profits,  until  November  10, 1880, 
when  he  assigned  his  interest  to  one  Shields.  Garuthers  paid  the 
taxes  during  his  possession  up  to  the  year  1880.  Since  his  assign- 
ment to  Shields,  the  heirs  or  devisees  of  McQavock,  who  were  the 
other  defendants  to  the  bill,  have  terminated  the  lease  by  re-entry 
on  the  premises  for  the  failure  of  Shields  to  comply  with  its  cove- 
nants. 

A  lessee  of  land,  during  his  oocupation,  holds  both  by  privity 
of  estate  and  of  contract.  His  privity  of  estate  depends  upon 
and  is  co-existent  with  the  continuance  of  his  term.  By  an 
assignment,  he  divests  himself  of  this  privity  and  transfers  it 
to  his  assignee;  it  remains  annexed  to  the  estate,  into  whose 
possession  soever  the  land  may  pass,  and  the  assignee  always 
holds  in  privity  of  estate  with  the  original  landlord.  The  assignee 
takes  all  the  interest  of  the  assignor  in  the  thing  assigned,  bat  he 
takes  it  subject  to  all  the  covenants  which  are  annexed  to  the  estate 
and  run  with  the  land,  and  must  perform  them  so  long  as  he  is  in 
possession.  For  when  a  covenant  relates  to,  or  is  to  operate  upon 
a  thing  in  being,  parcel  of  the  demise,  that  which  is  to  be  done  by 
force  of  the  covenant  is  as  it  were,  annexed  to  the  thing  demised, 
and  goes  with  the  land,  binding  the  assignee  to  performance, 
though  not  named,  and  afortiori,  if  named,  and  the  assignee,  by 
accepting  possession  of  the  land,  subjects  himself  to  all  the  covenants 
that  run  with  the  land.  Bedford  v.  IhrhuM,  30  N.  T,  458;  Taylor 
Land.  &  Ten. ,  §§  436, 437,  and  cases  cited.  These  covenants,  as  this 
court  has  said,  are  such  as ''  touch  and  oonoem  "  the  thing  demisad. 
Brooks  V.  Smith,  Thomp.  Oa&  2d6.  And  all  the  authorities  agree 
that  among  the  covenants  to  which  the  liability  of  an  assignee 
extends  are  the  oovenants  to  pay  rent,  taxes  and  assessments. 
1  Wash.  Real  Prop.  435  (3d  ed.);  Taylor  Land.  &  Ten.,  §  437,  and 
cases  cited;  Dean  of  Wiudsar^s  case,  5  Bep.  M;  Post  v.  iTaontsy,  % 
N.  Y.  394.  Although  the  assignee  himself  assigns  over,  he  is  not- 
withstanding liable  for  all  such  breaches  as  occoired  daring  the 
time  of  his  enjoyment,  because  the  right  of  action  having  onoo  vested 
for  breaches  committed  by  him,  cannot  be  divested  by  a  new  assign- 
ment, although  the  privily  of  estate  between  the  lessor  and  lessee  or 
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sBsignee  may  be  destroyed  by  the  assignment,  and  a  pririty  of  con- 
tract neTer  existed.  Taylor  Land.  &  Ten.,  g  449.  A  pnrchaaer 
under  a  foreclosare  of  a  mortgage  or  trast  of  the  leasehold  estate 
is  an  assignee  of  the  lease,  and  liable  accordingly  during  his 
possession  of  the  demised  premises.  PoH  y.  Keartiey^  2  N.  Y.  394. 
And  the  liability  for  the  taxes  of  the  year  1880  became  fixed  upon 
the  10th  of  January  of  that  year. 

The  chancellor's  decree  was  therefore  correct  in  holding  the  estate 
of  B.  L.  Oamthers,  Sr.,  primarily  liable  for  the  taxes  of  1880,  ss 
between  him  and  the  devisees  or  heirs  of  the  landlord. 

Decree  afltetned  with  costs. 

JDeer^e  affirmed. 


Bbown  t.  Bbowh. 

ai  Lea,  OB.) 
Athene  poeeeseion  —  by  devieeee. 

Ikmiaem  holding  poaseBBion  of  land  nnder  a  wUl  dol  j  proved  and  recorded, 
for  the  stetotary  period,  will  gain  title  although  the  will  is  afterward  set 
•aide ;  and  tlie  pmrnofmion  of  a  tenant  for  life  inores  to  the  benelQt  of  the 
remainderman.* 
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ILL  to  recover  property  from  devisees.     The  opinion  states  the 
case.    The  defendant  had  judgment  below. 


J.  A.  Warder  and  H.  L,  Davidson,  for  complainants. 

Bdmond  Oooper,  for  defendants. 

Cooper,  J.  Benjamin  Brown  died  in  1857.  An  instrument  in 
writing,  purporting  to  be  his  will,  was  duly  proved  as  such  in  com- 
mon form  by  the  persons  named  as  executors  therein,  who  qualified 
accordingly.  The  estate  was  settled  by  the  executors,  and  the 
property  turned  over  to  the  persons  named  as  devisees  and  legatees 
ifter  the  payment  of  debts.  The  settlement  was  completed  by  the 
jear  1860.     In  1869,  upon  petition  of  parties  interested,  an  issue 

•  See  Steele  ▼.  Benn  (50  Tex.  407),  88  Am.  Rep.  005. 
Vol.  Ln  —  22 
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was  made  to  contest  the  yalidity  of  the  will  upon  the  ground  that 
the  deceased  was  induced  to  execute  it  by  the  undue  influence  of 
his  wife.  TJpon  the  trial  the  jury  found  that  the  execution  was 
procured  by  the  undue  influence  of  the  wife,  and  a  judgment  was 
rendered  that  the  instrument  was  not  the  last  will  and  testament  of 
the  deceased.  The  judgment  was  affirmed  by  this  court  in  187  L 
Shortly  afterward  R.  S.  Brown  was  appointed  administrator  of  the 
decedent's  estate.  Thereupon  he  and  some  of  the  heirs  and  dis- 
tributees of  the  deceased  filed  this  bill  against  the  other  heirs  and 
distributees,  and  the  persons  made  devisees  and  legatees,  under  the 
supposed  will,  to  recover  the  property,  real  and  personal,  received 
by  the  latter  under  the  will.  These  parties  plead  and  rely  on  the 
statute  of  limitations  in  bar  of  the  action.  The  chancellor  rendered 
a  decree  from  which  no  appeal  was  taken.  Two  of  the  heirs  and 
distributees  have  brought  the  case  up  by  writ  of  error. 

The  heirs  of  the  deceased,  noth withstanding  the  probate  of  the 
will  in  common  form,  might  have  sued  at  law  for  the  land,  and  in 
that  suit  contested  the  validity  of  the  will.     Weatherhead  v.  Sewelly 

9  Humph.  280;  Smith  v.  Neilson^  13  Lea,  461.  Having  the  right 
to  sue  and  having  failed  to  do  so  for  more  than  seven  years,  during 
which  time  the  defendants  were  in  the  continuous  adverse  possession 
of  the  land,  the  right  of  action  would  ordinarily  be  barred,  and  the 
title  of  the  claimants  be  vested  in  the  defendants.    Code,  §  2763. 

Part  of  the  realty  was  devised  to  the  widow  of  the  de- 
ceased for  life  with  remainder  in  fee  to  other  defendants. 
The  contention  is,  as  to  that  property,  that  the  possession 
of  the  tenant  for  life  would  only  inure  to  her  benefit,  not  to  the 
benefit  of  the  remaindermen.  But  they  all  claim  under  the  same 
instrument,  which  undertakes  to  convey  the  entire  fee  in  the  laud, 
and  the  devise  is  an  assurance  of  title  purporting  to  convey  an  estate 
in  fee  within  the  meaning  of  the  Code,  section  2763.  The  interests 
of  the  tenant  for  life  and  in  remainder  constitute  one  estate,  the  two 
when  added  together,  being  equal  to  an  estate  in  fee.  "They  are 
indeed  different  parts,  but  they  constitute  only  one  whole."  2  Bl. 
Com.  164.  The  possession  under  the  section  of  the  Code  cited  need 
not  be  by  the  owner  of  the  fee  in  person.  It  may  be  by  a  tenant  for 
life,  for  years,  or  at  will.  Oraddock  v.  StcUcup,  1  Tenn.  351;  Boss 
v.  Cobb,  9  Yerg.  463.     Or  by  an  overseer  or  agent.    Jones  v.  Perry, 

10  Yerg.  69, 81;  Hammett  v.  Blount,  1  Swan,  386;  Waddle  v  Stuart, 
4  Sneed,  535.     And  by  successive  tenants.    Sims  v.  Eastland,  3 
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Head,  368.  The  possession  of  seyeral  successive  privies  in  estate  is 
good.  Marr  v.  OiUiam,  1  Gold.  489.  And  the  possession  of  one 
tenant  in  common  will  inure  in  favor  of  other  tenants  in  common 
Bot  in  possession.  Hubbard  v.  Wood,  1  Sneed,  279.  A  life  tenant 
is  a  privy  in  estate  with  the  remaindermen  in  fee,  and  represents 
the  latter  for  all  purposes  touching  the  common  estate.  Freeman  v. 
Freeman,  9  Heisk-  301;  Parker  t.  Peters,  3  Leg.  Rep.  12.  His 
possession  is  necessarily  the  possession  of  those  having  the  other 
interests  carved  out  of  the  fee  by  the  assurance  of  title  under  which 
he  holds.  And  so  this  court  has  said:  '^That  where  a  legacy  is 
limited  to  several  persons  in  succession,  the  executor's  assent  to  the 
first  taker  will  be  considered  an  assent  to  those  who  are  to  succeed 
in  remainder,  because  the  several  interests  constitute  but  one  entire 
estate.  Finch  v.  Rogers,  11  Humph.  559,  564.  If  the  law  were 
otherwise,  in  the  very  common  conveyance  of  land  to  a  mother  for 
life,  and  then  to  her  children,  the  possession  of  the  mother  would 
only  inure  to  her  benefit,  although  her  children  might  be  living  with 
her,  for  her  possession  would  of  course  bo  exclusive  during  her  life* 
Since  the  foregoing  argument  was  written,  the  position  contended 
for  has  been  expressly  held  by  the  Supreme  Court  of  Maryland  in 
Hanson  y.  Johnson,  62  Md.  25;  s.  c,  50  Am.  Rep.  199. 

The  case  of  Stevens  v.  Bonar,  9  Humph.  54G,  is  not  in  conflict 
vith  this  view.  There  the  conveyance  of  the  negroes  was  to  a 
daoghter  of  W.  T.  Richardson,  "and  her  heirs  forever,"  in  trust 
for  her  mother,  the  wife  of  Richardson  during  her  life,  and  then  to 
go  to  the  trustee  and  such  other  children  the  mother  might  bear. 
The  conveyance  was  executed  in  North  Carolina,  and  was  by  a 
statute  of  that  State  void  for  want  of  registration.  The  court  was 
of  opinion  that  the  trusts  of  the  deed  were  as  absolutely  void  as  if 
created  by  a  parol  gift,  and  said  that  the  possession  of  the  slaves  by 
the  father,  if  held  in  conformity  with  the  deed,  might  vest,  not  a 
title  in  the  mother,  the  life  tenant,  but  '^the  absolute  title"  in  the 
trustee.  **  It  cannot  be  said,"  the  court  add,  "  that  the  possession 
of  a  party  actually  holding  a  slave  is  the  possession  of  another  per- 
son in  remainder  in  whom  no  estate  in  remainder  has  been  created." 
The  decision  turns  upon  the  fact  that  the  court  treated  the  trusts  as 
void,  and  fairly  implies  that  if  the  remainder  had  been  valid  the 
possession  might  have  inured  to  its  benefit. 

A  remainderman  is  not  bound  by  a  judgment  in  ejectment  against 
the  tenant  for  life,  neither  is  the  owner  of  land  by  a  judgment 
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against  his  tenant,  and  for  the  same  reason  the  poBaession  and  title 
or  interest  of  the  defendant  being  alone  involred. 

The  time  of  the  bar  of  the  recoyery  of  personal  property  is  three 
years,  and  of  a  money  demand  six  years.  These  periods  haiing 
elapsed  before  suit  broaght  in  the  present  case,  the  statute  of  limita- 
tions would  prima  facie  be  a  good  defense.  The  ground  relied  on 
to  prevent  the  bar  of  the  statute  is,  that  there  was  no  person  to  bring 
suit  until  the  administrator  was  appointed  after  the  will  was  set 
aside,  and  that  the  statute  would  not  begin  to  run  until  there  was 
a  person  capable  of  suing.  The  point  is  one  of  difficulty,  on  which 
there  is  a  singular  dearth  of  authority,  although  all  which  have  been 
found,  including  one  case  of  our  own,  are  against  the  defense.  The 
probate  of  a  will  of  personalty,  it  seems  to  be  now  well  settled,  is 
conclusiye,  if  the  court  had  jurisdiction  as  to  its  testamentary  charac- 
ter, the  capacity  of  the  testator,  and  as  to  all  questions  of  fraud, 
imposition,  and  undue  influence,  until  set  aside  in  the  mode  pre- 
scribed by  law.  WiUiami,  Ex  parte,  1  Lea,  529;  Oode,  §§  2169, 
2173;  WUliams  Executors,  490;  Jarman  Wills,  27  (Big.  ed.);  Clark 
y.  Fishery  I  Paige,  176;  3  Bedf.  Wills,  57,  120.  like  the  adjudica- 
tion of  eyeiy  other  court  of  competent  jurisdiction,  the  judgment 
would  protect  the  purchasers  of  property  under  it,  notwithstanding 
a  subsequent  reversal,  unless  the  title  can  be  impeached  for  fraud. 
The  executor  acting  under  it  in  good  faith  would  be  protected.  It 
would  seem  to  be  equally  clear  that  legatees  under  the  will  would 
acquire  a  good  title  at  the  time  upon  the  assent  of  the  executor  to 
the  legacy.  The  title  would  of  course  be  under  the  will  valid  by 
virtue  of  the  probate,  and  therefore  not  void,  but  voidable.  The 
possession  would  be  adverse  to  the  personal  representative  of  the 
deceased,  who  at  the  time  had  the  right  to  the  property,  and  who 
by  virtue  of  that  right  had  turned  it  over  to  the  legatee.  Suoh  a 
possession  continued  for  the  length  of  time  necessary  to  perfect  the 
voidable  title,  with  a  personal  representative  of  the  estate  then  in 
existence,  would  according  to  all  the  analogies  of  the  law  be  a  bar 
to  any  subsequent  representative.  It  was  so  expressly  ruled  by  this 
coxiTt  in  Rogers  T.  WiniOHj  2  Humph.  178,  a  case  in  principle  identi- 
cal with  the  one  before  us.  It  was  decided  by  one  of  our  ablest  ju<lges. 
'*  If,"  he  says,  ''the  statute  of  limitations  is  a  bar,  it  operated  before 
the  issue  of  devisavit  vel  fum  was  found  against  the  will,  and  rights 
acquired  cannot  be  divested  by  subsequent  matter. '^  The  will  was 
set  aside,  but  a  ^ood  titio  had  already  been  acquired  under  it.     If  a 
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person  hold  land  for  seven  years  under  a  fraudulent  deed,  would  it 
be  pretended  that  his  title  would  be  affected  by  a  subsequent  decree 
setting  aside  the  deed  for  fraud  ?  And  how  can  an  administrator 
impeach  a  title  forfeited  under  a  preyious  personal  representative 
whose  appointment  and  acts  were  legal  ?  The  cases  of  Price  v. 
Nesbit,  1  Hill  Ch.  445,  and  Anderson  v.  Stewart,  15  Texas,  285, 
tend  to  sustain  our  own  case. 

The  effect  of  so  holding  will  be  to  limit  the  time  within  which 
an  issue  of  detnsavit  vel  nan  could  be  brought  with  any  expectation 
of  benefit.  But  there  should  be,  and  is  in  most  of  the  States,  a  short 
limitation  for  the  bringing  of  such  an  action.  No  harm  is  done  by 
decisions  which  bring  about  the  same  result.  And  if  the  issue  be 
made  within  the  period  of  limitation  for  the  recovery  of  the  prop- 
erty, the  law's  delay  in  that  suit  would  not  be  allowed  to  prejudice 
the  parties  upon  a  bill  tiled  promptly  to  prevent  that  result. 

Decree  affirmed. 

FsBSMAir,  J. ,  dissented. 


Theilak  y.  Po&teb. 

(14  Lea,  60.) 

Qnutitutianal  lano  —  cUnjUement  of  ntUsanee. 

The  legiaUtaie  may  authorize  the  destruction  of  unhealthy  houses  as  nuisances. 

TRESPASS.    The  opinion  states  the  case.     The  defendant  had 
judgment  below. 

T.  W.  Brawn,  for  Theilan. 

a  W.  HeiskeUy  for  Taxing  District 

Dbaderigk,  0.  J.  The  plaintiff  brought  an  action  of  trespass 
on  April  27,  1880,  against  the  taxing  district  of  Shelby  county 
tnd  its  legisktive  council  and  officers  for  damages  for  destroying  his 
dwelling-house  in  Memphis. 
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About  thirty  pages  of  demurrers,  pleas  and  demurrers,  and  re- 
plications thereto,  resulted  in  issues  upon  the  material  questions 
arising  in  the  cause  upon  the  record. 

The  defendants  justified  the  pulling  down  of  the  house  under  the 
acts  of  1879,  conferring  the  power  to  remove  all  buildings,  etc., 
found  to  be  unhealthy. 

Allowing  the  objection  by  demurrer  to  defendants'  pleas  to  have 
been  improperly  overruled,  the  objection  was  cured  by  pleas  sub- 
sequently filed  by  leave,  in  which  the  justification  is  placed  solely 
on  the  ground  that  the  house  was  a  nuisance  because  unhealthy, 
and  not  because  of  its  dilapidation  and  danger  on  this  account  So, 
as  before  stated,  it  is  not  necessary  to  follow  and  dispose  of  the 
various  questions  raised  by  demurrers,  as  the  issue  rests  upon  the 
right  of  defendants  to  do  the  act  complained  of,  and  this  they  rely 
upon  by  their  plea  of  justification,  which  their  amended  or  addi- 
tional pleas  fully  and  formally  set  up.  The  Circuit  judge,  who 
tried  the  case  without  a  jury,  does  not  recite  the  facts  upon  which 
he  rendered  his  judgment,  but  recites  in  his  judgment  that  *^  hav- 
ing heard  the  evidence  the  court  finds  for  the  defendants,"  etc.,  and 
renders  judgment  against  plaintiff  for  costs,  etc. 

The  plaintiff  appealed,  and  the  referees  have  recommended  an 
affirmance  of  the  judgment,  and  plaintiff  has  excepted  to  their  re- 
port, and  his  exceptions  go  to  the  error  in  overruling  his  demurrer 
to  the  first  batch  of  pleas,  and  in  failing  to  sustain  it,  to  the  ad- 
ditional pleas,  and  to  the  right  of  the  legislature  to  authorize  the 
acts  complained  of  to  be  done,  and  to  the  failure  of  the  referees 
to  report  the  facts. 

The  most  material  exception  is  that  which  denies  the  power  of 
the  legislature  to  authorize  the  taxing  district  to  do  the  act  com- 
plained of.  The  authority  claimed  is  found  in  two  acts  of  the 
legislature,  one  passed  January  29,  1879,  entitled,  "A  bill  to  es- 
tablish taxing  districts  in  this  State,  and  to  provide  the  means  of 
local  government  for  the  same":  Acts  of  1879,  p.  15;  and  an 
amendment  thereto  passed  March  12,  1879  :  Acts  of  18711.  p.  98. 
Both  acts  have  this  provision:  The  city  government  *'  shall  have 
power,  and  it  shall  be  their  duty  to  condemn  as  nuisances  all 
buildings,  cisterns,  wells,  privies  and  other  erections  in  the  taxing 
district,  which  on  inspection,  shall  be  found  to  be  unhealthy,  and 
cause  the  same  to  be  abated,  unless  the  owners  thereof,  at  their 
own  expense,  upon  notice,  shall  reconstruct  the  same  in  such  man- 
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ner  as  shall  be  prescribed  by  the  laws  of  the  taxing  district." 
lliey  are  also  required  to  have  buildings,  etc.,  so  constructed  in 
future  as  not  to  interfere  with  the  health  of  the  citizens;  and  other 
powers  are  given  and  duties  imposed  in  respect  to  the  cleanly  and 
healthy  condition  of  the  houses,  etc.,  of  the  city.  ' 

In  the  bill  of  exceptions  it  is  recited  that  on  the  trial  there  was 
eridence  on  behalf  of  plaintiff  tending  to  prove  that  the  destruction 
and  removal  of  the  house  was  attended  with  great  oppression  to  him 
personally,  and  with  unnecessary  loss  of  his  property,  and  that  the 
house  had  been  the  home  of  the  plaintiff  for  many  years  before  the 
taxing  district  was  created,  and  on  behalf  of  the  defendants  evi- 
dence was  introduced  tending  to  prove  that  said  house  was  unsafe 
by  reason  of  its  rotten  and  tiAnble-down  condition,  and  unsanitary 
by  reason  of  its  filthiness  and  its  rotten  condition,  and  was  for  both 
of  these  reasons  a  nuisance,  and  that  no  unnecessary  force  or  oppres- 
sion was  used  to  accomplish  its  destruction,  etc.,  and  that  defendants 
pursued  the  district  law  in  its  condemnation  and  destruction, 
and  that  defendants  were  the  officers  of  the  taxing  district,  intrusted 
with  the  duties  imposed  by  said  statutes. 

It  is  also  recited  in  said  bill  of  exceptions,  that  the  court  found 
that  defendants  did  destroy  said  house,  or  cause  it  to  be  destroyed 
and  removed  with  no  more  force  than  was  necessary,  and  that  it  was 
not  oppressively,  but  carefully  done  without  loss  or  unnecessary 
injury  to  its  contents;  that  said  house  was  unsanitary  and  unsafe  to 
a  degree  that  made  it  a  nuisance,  and  that  defendants  were  protected 
under  the  acts  of  1879,  above  referred  to,  and  acted  in  discharge  of 
their  duties  as  public  officers. 

It  is  argued  that  the  acts  in  question  are  in  violation  of  that 
daose  in  our  State  Constitution  which  declares  that  no  man's  prop- 
erty shall  be  taken  or  applied  to  public  use  without  the  consent  of 
his  representatives,  or  without  just  compensation  being  made 
therefor. 

But  this  inhibition  has  no  application  as  a  limitation  of  the  exer- 
cise of  those  police  powers  which  are  necessary  to  the  safety  and 
tranquility  of  every  well-ordered  community,  nor  of  that  general 
pover  over  private  property  which  is  necessary  for  the  orderly  exist- 
ence of  all  governments.  Sedg.  Oonst.  Law,  434-5,  and  in  a  note  on 
pages  435-^,  it  is  said:  ^^In  very  many  instances  summary  proceedings 
vithoat  the  usual  forms  of  a  regular  judicial  trial,  have  been  held 
valid  as  falling  within  the  police  powers  of  the  State,"  because  the 
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neoeBsiiies  of  society  and  good  govenunent  demand  a  certain  amount 
of  summary  and  repressiye  measures  which  would  be  ineffectual  if 
delayed  by  ordinary  machinery  of  mora  regular  judicial  trial,  and 
numerous  examples  and  cases  are  given  in  which  such  summary 
proceedings  were  held  valid,  and  it  is  added,  abating  a  nuisance  does 
not  take  away  property  without  due  process  of  law,  for  the  common 
law  recognized  the  power  to  abate  a  nuisance  in  a  summary  manner. 

Chief  Justice  Shaw  said:  ^' Every  holder  of  property,  however 
absolute  his  title,  holds  it  under  the  implied  liability  that  his  use 
of  it  shall  not  be  injurious  to  others,  nor  to  the  rights  of  the  com- 
munity. If  it  be  hurtful  he  is  restrained,  not  because  the  public 
makes  any  use  of  it,  or  takes  any  benefit  or  profit  from  it,  but  because 
his  own  use  would  be  a  jioxious  use,  contrary  to  the  maxim,  sie  uUtb 
tuo  tU  alienum  nan  Imdas.  It  is  not  an  appropriation  of  the  prop- 
erty to  a  public  use,  but  the  restraint  of  an  injurious  private  use  by 
the  owner."  Sedg.  Stat.  &  Const.  Law,  438-9,  citing  7  Gush.  53. 
So  that  the  summary  abatement  of  a  nuisance  is  not  in  violation  of 
the  Constitution,  as  taking  private  property  for  public  use  without 
compensation,  or  depriving  one  of  his  property  without  giving  him 
his  day  in  court. 

[Minor  points  omitted.] 

Where  the  legislature  in  terms  confers  on  a  municipal  corporation 
power  to  pass  ordinances  of  a  specified  or  defined  character,  if  the 
power  thus  delegated  be  not  in  conflict  with  the  Constitution,  an 
ordinance  passed  in  pursuance  thereof  cannot  be  impeached  as 
unconstitutional,  because  it  would  have  been  regarded  as  unreason- 
able if  it  had  been  passed  under  the  incidental  power  of  the  corpora- 
tion, or  under  a  grant  of  power  general  in  its  nature.  1  DilL  Mun. 
Corp.,  §  262.  And  where  the  power  is  given,  the  ordinance  must 
conform  to  it. 

The  statutes  cited  conferred  the  power,  upon  inspection,  if 
unhealthy,  to  condemn,  and  upon  notice  given,  if  the  nuisance  was 
not  abated  by  the  owner,  the  municipal  government  were  directed 
to  cause  the  same  to  be  abated.  Under  ordinances  in  conformity 
to  the  acts  of  the  legislature  the  nuisance  was  abated. 

The  case  in  10  Wall.  506,  is  not  in  conflict  with  the  cases  cited. 
It  is  there  said,  the  mere  declaration  of  the  city  council  that  a  cer- 
tain structure  was  a  nuisance  did  not  make  it  so,  unless  it  in  &ct 
had  that  character.  It,  says  the  court,  is  a  doctrine  not  to  be 
tolerated,  that  a  municipal  corporation,  without  any  general  laws 
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by  the  dtf  or  State,  within  wUeL  the^  stnictare  can  be  sh^owiii  tor  he 
a  DQisaiice,  can  by  its  mAre  deelaiatian  that  it  ie  one,,  proceed  to 
abate  iL  That  is  the  point  of  that  daeBioiiy.  and  tha  coitri  heid 
that  the  stnzctnre  in  fact  was  not  a  noisanoe. 

From  the  view  we  have  taken  of  this  cam  we  think  the  refeoees 
are  conect  in  tfaia  conclaaion,  as  a  re^cffsal  on  this  groand  would 
be  of  no  pcactical  ben^t  to  complHtnani 

We  concur  -mOx  them,  theceforo  in;  tfais'  pardcalar,  as  well  aa  in 
their  lecommfindtttbn  of  affiraianee  of  the  judlgment,  and  oonfinn 
their  report. 

Judgmstii  tsffUnn^, 


Davis  v.  Cross. 

QA  Lm.  m.) 
Deed  —  ddioery. 


A  deed  of  gitt  of  zeal  and  pemmal  property  ooatained  this  dluiaa :  "Thia  deed 
wOl  be  delivered  to  a  friend  for  safe  keepings  with,  dliectiona  to  deliyer  at 
soch  time  aa  I  may  direct '*  The  directions  accompanying  it  instracted  the 
reeeiver  to  deliyer  it  to  the  county  recorder  for  registration  on  the  grantor's 
dentil.  £Rid,  sabotrdinate  to  a  deed  of  gift  deliyered  to  other  grantees,  and 
aceompanted  by  pecoowioii,  altfaoiig)i  aot  raoorded  until  after  like  fbnnar. 

EJECTMENT.     The  opinion  states  the  case.     The  defmdant 
had  judgment  below. 

Wmikeffard  dt  EtUs^  for  complainants. 

C.  W.  Fraxer^  for  defemdant. 

CoopsB,  J.  BJectment  bill,  both  parties  claiming  under  deeds 
of  gift  executed  by  the  same  person.  The  chancellor  decreed  in 
l»Tor  of  the  compkinants^  while  tho  referees  haye  reported  in 
favor  of  the  defendant.  The  complainants  alone  except  to  the 
report 

The  contest*  aa  it  comes  belare  us  on  the  exoeptionsy  is  one  of 
titky  the  point  being-  whether  there  was  a  yalid  deUyerj  to  the  de- 
fendant of  the  deed  under  which  he  claims.  That  deed  is  dated 
Nofooiber  fi,  1874»waa  acknowledged  on  the  same  day  by  the  gsantor 
Vol.  LII  —  23 
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before  the  clerk  of  the  County  Ooart  as  well  as  attested  by  wit- 
nesses^ and  was  noted  for  registration  on  September  13,  1880,  the 
day  after  the  grantor's  death.  The  deed  to  the  complainants  is  for 
about  twenty-nine  acres,  part  of  the  land  described  in  the  defend- 
ant's deed,  bears  date  May  2, 1879,  was  acknowledged  by  the  grantor 
on  the  20th  of  the  same  month,  and  was  noted  for  registration  on 
the  day  after  the  grantor's  death,  but  seyeral  hours  subsequent  to 
the  noting  of  the  defendant's  deed.  The  title  of  the  defendant  is  law 
therefore,  if  good  by  dehvery  before  registration,  older  than  the 
title  of  the  complainants,  and  first  registered. 

M.  S.  Brooks,  the  common  grantor,  was  an  old  man,  and  resided 
on  the  farm  described  in  the  deed  to  the  defendant  at  the  date  of 
that  instrument,  and  continued  to  liye  there  until  his  death.  The 
defendant  was  a  nephew  of  the  grantor,  and  living  with  him  when 
the  deed  was  signed,  but  shortly  afterward  left  him,  remoying  to 
Massachusetts.  The  complainants  were  the  children  of  a  negro 
foreman  or  manager  of  the  grantor's  farm  for  several  years,  who 
died  in  1877.  The  grantor  surrendered  to  the  complainants  the 
possession  of  the  land  conveyed  to  them  after  the  execution  of  the 
deed,  and  it  was  rented  out  for  them  by  the  eldest  of  the  children 
for  the  vear  1880.  The  deed  was  delivered  to  the  eldest  of  the 
children,  then  about  seventeen  years  of  age.  The  defendant  ob- 
tained possession  of  this  land,  after  the  death  of  the  grantor,  by 
collusion  with  the  tenant. 

The  deed  to  the  defendant  purports  to  convey  to  him  the  whole 
of  the  testator's  farm,  consisting  of  150  acres,  "  together  with  ail 
and  singular  the  household  and  kitchen  furniture,  pictures,  paint- 
ings, growing  crops,  tools  and  farming  utensils  of  every  description, 
eight  mules,  thre^  horses,  twelve  cows  and  calves,  and  the  stock  of 
hogs  and  sheep  on  said  place."  It  is,  in  form,  an  absolute  con- 
veyance, without  any  reservation  in  favor  of  the  grantor,  but  con- 
tains at  the  end  the  following  clause:  ''This  deed  will  be  delivered 
to  a  friend  for  safe-keeping,  with  directions  to  deliver  at  such  time 
as  I  may  direct."  It  contains  therefore  positive  evidence  on  its 
face  that  it  was  not  intended  to  be  delivered  to  the  grantee  at  that 
time.  It  was  in  fact  delivered  to  A.  G.  Dennis,  one  of  the  attest- 
ing witnesses,  he  thinks  by  the  defendant,  inclosed  in  a  sealed  en- 
velope, with  the  following  indorsement  written  by  the  defcndnnt, 
but  signed  by  the  grantor:  **  H.  Clay  Cross  —  private  papers.  A. 
G.  Dennis  is  alone  desired  to  open  this  package  immediately  after 
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my  death,  and  examine  papers,  and  where  records  of  them  have  not 
been  made,  for  A.  G.  Dennis  to  immediately  deliyer  them  to  recorder 
of  Shelby  county  for  record.  M.  S.  Brooks.''  The  deposition  of 
DcDnis  is  taken,  and  he  says:  '^  I  think  Mr.  Brooks  or  some  one 
else  told  me  that  he  intended  to  have  put  the  deed  to  record  him- 
self, hot  had  been  advised  that  inasmuch  as  he  intended  the  place  as 
a  permanent  and  final  home  for  himself,  he  ought  to  retain  the  deed 
or  title  as  long  as  he  lived,  and  had  in  this  view  given  the  direc- 
tion on  the  back  of  the  envelope."  The  lawyer  who  drew  the  deed 
at  the  instance  of  bfr.  Brooks  testifies  that  the  intention  of  the 
grantor  was  to  register  at  once,  but  that  this  intention  was  aban- 
doned at  his,  the  lawyer's  suggestion,  whereupon  the  clause  quoted 
aboTe  was  added  to  the  deed.  Dennis  testifies  further,  that  some 
months,  possibly  a  year,  before  the  grantor  died,  he  called  upon 
bim  for  the  package  inclosing  the  deed,  together  with  some  scrip 
of  his  which  the  witness  had,  and  the  witness  delivered  it  and  the 
scrip  to  him.  After  the  grantor's  death,  witness  went  to  his  house 
and  took  possession  Of  his  papers,  and  among  other  things  of  the 
deed  to  the  defendant,  which  he  found  in  a  locked  closet  up  stairs, 
inclosed  in  the  same  envelope,  and  sealed  up  as  when  'first  delivered 
to  him.  The  witness  took  the  deed  to  the  register's  ofSce,  and 
caused  it  to  be  registered. 

The  deed,  as  we  have  seen,  shows  upon  its  face  that  it  was  not 
intended  to  be  delivered  at  the  time  of  its  acknowledgment.  But 
it  also  shows  that  it  was  to  be  delivered  to  a  friend  with  directions 
todelirer  it  to  the  grantee  at  such  time  as  the  grantor  *^  may  direct." 
And  the  proof  shows  that  the  deed  was  accordingly  delivered  to  a 
friend  with  written  directions  to  open  the  package  '^  immediately 
tfter  his  death,"  and  deliver  the  same  for  registration  '^immedi- 
^Ij."  The  testimony  leaves  no  doubt  that  the  grantor  considered 
be  had  done  all  that  was  necessary  to  perfect  the  deed  as  a  gift  ex- 
^  to  register  it,  and  that  registration  would  complete  the  gift. 
He  accordingly  gave  the  necessary  directions  in  writing.  Although 
i^gistration  alone  will  not  establish  a  delivery,  yet  registration  with 
ttjactor  declaration  of  the  grantor,  evidencing  his  intent  that  the 
iostrnment  should  then  take  effect  as  a  deed,  and  that  he  had  done 
>D  that  he  thought  necessary  for  the  purpose,  would  be  sufScient: 
J^pkiruj.  Bamberg&Ty  3  Lea,  579;  McEwen  v.  Troost,  1  Sneed,  191. 
Tl^  fact  that  the  grantor  resumed  possession  of  the  deed,  or  even 
retained  possession  all  the  time,  would  not  change  the  result  if  the 
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cimnmCanocA  all  indioata  tfast  the  origmal  intention  continued. 
Led^BTwood  v.  Oatdt^  2  Lea,  G4&  And  the  keeping  of  the  papen 
in.  the  same  sealed  packa^,  and  with  the  original  indorsement, 
would &0fniinaril7.eetkbli8li  aoontinnanee  of  the  intent; 

The  wttnesB)  UoDDii^i.  sayis  in*  relation  to  his  surrendering  the 
deedito  the  grantor::  ^^1  did  mot*  feel  quite  right  in  giying  it  up  to 
him,  and  tdU  him:he  onght  to  stend  up  toGrosB;  he  gave  me  aome 
excuse,  sadd  he  had' &  name  wrong  in.  another  deed,  aaid  wanted  to 
make: some  change  soBse  way.'"  The  grantor  did;  therefore,  hare 
a  purpose  in  1  resuming  tfaapoBBeBsion  of  the  instrument  and  his 
direotioR  oniit.  That  .purpose  was,  as  the  oonTeyance  to  the  oom- 
plainants-'plfldnlj^  shows|^  to  reduce  the  gift  of  land  to  the  defendant 
b]r*theamount'4eed^d:tb;the  oomplainants.  And  the  question  is 
wfaetfacrrhe  hasLlfegakly  aiicomplished  his  purpose. 

Aideliveiy  ofta  deedJto  the  grantee  is,  of  course,  essential  to  per* 
feet  hisf title,  aad/deprive the  grantor  of  his  interest  in  the  property: 
Bf^Bvtnxl'Y.  Neelffi  2  Sneed,  165.  It  is  dear  that  Brooks,  by  the 
deed  tb 'the  defendant",  never  did  part  with  his  title  to  either  the 
real  or  peraonal  property  mentioned  in  that  deed»  The  ^t  was 
not:pe(feeted'by  a  chmge  of  possession  of  the  property,  or  by  a 
completed^oonyeyaaioe  in  lieu  thereof;  It  was' and  could  only  be 
an  executory  contract,  without  consideration^until  actual,  deiiyeiy. 

It*  followBN  neeessarily  that  he  could;  in  the  meantime,  make  a 
valid  gift  tdr 'a.  third,  persen  of  anyportion  of  the  property;  and  that 
is  what  he  did  by  the' conveyance  of  part  of  the  land:  to  the  oom- 
plamants.  The  gift  to  the  compladnants  having  been  perfected  by 
delivery  of  the  deed  to  them>  and  putting  themiinpoesession.of  the 
property,  the  subaequent  delivery  of:  his  deed  to  the  defendant 
could  not  effect  that  titles  there  being  in  fact  no  valid  l^pd  gift*,  to 
the  defendant  until  the  registration  of  the  defendant's  deed, 
treated  as'adelivery.  The  witness,  Dennis,  admits  that  he  saw  the 
deed. to  the  complainants  before  he  registered  the  defendanfe  deed. 
And  the 'possession  of  the  complainants  nndertheir  deed  waa  nctice 
to  the  defendant  of '  their  right;  TTnder  these  oircumatttnoeB  the 
title  of  the  complainants  is  the  better  title  :  Code;  §  S030,  sufa^-sec- 
tion  U;  207'^  20r4;  2075i  Kirkpatrickyr.  Ward,  6  Lea,  434;  Worit^ 
V.  8M^  7bea,  3M;  MiwomYi  SKsppnrd,  2'Humph.  d8& 

The 'exceptions  to  the  report*  of:  the  referees^  must  be  snatainad, 
and'ttte  decree  of  the  chaoodlor  affirmed  with  costs. 

Judgment  ofiinwmL 
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SUP  BE  ME    COUBT 
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Sbmplb  v.  Vicksbubg. 

MwiMpdl  corporation  ^  negUgenoe — mimt. 

A  city  ordered  etrtaki  privj.  inlets  connectiiig  with  a  sewer  •  to  Jbe  cloead  oqiac- 
const  of  tkesUsBch.  la  doing  this^te  workmexL  dosed  an.  inlet  ffoia  the 
Flaiatiif8Ju>iise,  not.ooonected  with  a  privy,  and  .caused  the  water  .to  flow 
back  on  her.  premises.    HM,  that  the  city  was  liable. 

ACTION  for  injury  bj  flooding.    Tbe  opinion  states  "the  case. 
The  defendant  bad  jadgment  below. 

i*  M,  JLeOf  for  appellant. 
Birtheit  «£  Oittand,  for  appellees. 

OHAuciBSy  J.  Washington  street. in  the  city  of  Yiodubmsg  ^msa 
peranated  thcooghout  its  length  by  a  cuWert  or^aaniBer,  linto  <irhijch 
there  nm  yarions  inlets  from  priytes  on  the  sides. of  the  atieet,  and 
^  one  or  more  inlets  from  priyate  yards,  discannected  from  the 
pn^es.  The  citizens  being  annoyed  by  the  abooxioiis  ostenckes 
*^itng  from  the  sewer,  the  board  6t  mayor  sad  jaldsmen,  (in  18T9, 
f^Bnd  the  ftdlowing  ordinance  : 

*' Od  motion,  the  chairman  of  thevtroet  oonnnlttee:«Linstaieted 
to  hgTe  all  priyy  inlets  to  sewers  hermetioally^sealedy^also^to  asoer- 
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tain  if  traps  can  be  made  available  for  shutting  out  all  odors  ema- 
nating from  the  sewer." 

Said  chairman  employed  one  Stanton  to  close  said  priyy  inlets. 
By  the  negligence  or  inattention  of  Stanton,  he  closed  up  the  inlet 
running  from  Mrs.  Semple's  house  to  the  sewer  instead  of  that 
leading  from  her  privy,  in  consequence  of  which  the  water  leading 
from  the  house  was  dammed  up  and  flooded,  whereby  her  house  was 
greatly  damaged;  for  which  injury  she  brings  this  suit 

The  court  below,  on  motion  of  defendant,  excluded  all  the  testi- 
mony, it  being  shown  that  Stanton  afterward  received  payment 
from  the  city  for  the  work  done,  though  it  was  not  shown  that  the 
city  knew  of  his  negligence  and  by  its  payment  ratified  it.  The 
action  of  the  court  was  based  upon  the  idea  that  a  municipal  cor- 
poration is  not  liable,  even  for  the  negligence  of  its  employees  and 
servants,  while  engaged  in  a  public  work  which  the  city  performs 
for  the  public  at  large,  and  from  which  the  corporation  derives  no 
pecuniary  profit  nor  expects  to  do  so.  There  are  undoubtedly  many 
cases  holding  this  doctrine,  which  are  noted  and  commented  on  in 
2  Dillon  on  Municipal  Corporations  (3d  edition),  §  775  ei  uq.,  and 
authorities  cited. 

We  prefer  not  to  involve  ourselves  in  the  mazes  of  these  decisions, 
but  rather  to  confine  ourselves  to  the  point  before  us. 

It  is  quite  universally  held  that  a  municipal  corporation  is  liable 
for  the  acts  of  its  workmen  in  the  work  of  constructing  gutters, 
drains  and  sewers,  where  those  acts  are  purely  ministerial,  involving 
the  exercise  of  no  governmental  powers  or  judicial  functions.  An 
almost  unbroken  array  of  authorities  fixes  the  liability  in  cases  like 
these.  This  principle  seems  decisive  of  the  present  case.  The 
action  of  the  mason  here  in  closing  up  the  inlets  was  purely  me- 
chanical, and  the  city  in  ordering  it  was  exercising  no  governmental 
function  whatever.  The  closing  up  of  the  inlet  flowing  from  the 
house,  instead  of  that  flowing  from  the  privy,  proceeded  clearly 
from  forgetfulness  or  inattention,  and  to  such  an  act  the  doctrine 
of  respondeat  superior  must  be  applied.  2  Dill.  Mun.  Corp.,  §  1049 
ei  seq.;  Rochester  White  Lead  Co.  v.  Rochester y  3  N.  Y.  483; 
8.  c,  53  Am.  Dec.  316 ;  Detmonico  v.  City  of  Neio  York,  1  Sandf. 
222;  Barton  y.  Syracuse^  6  N.  Y.  54;  Kobsy.  Minneapolis,  22  Minn. 
150;  Emery  v.  Lowell^  104  Mass.  13;  City  of  Montgomery  v.  7*avfor, 
33  Ala.  116;  City  of  MacOregor  v.  BoyUy  34  Iowa,  268;  Whart  Neg, 
§  262;  2  Thomp.  Neg.,  §  742;  Wood.  Mast,  and  Serv,  915,  917. 
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Lbikkauf  y.  Briiocbb. 

m  MlM.  865.) 
Btidenee  —  of  good  eharacUr, 

In  aciTQ  action  wbeie  a  sale  is  attacked  for  fraud,  evidence  of  the  good  charac- 
ter of  the  purchaser  is  incompetent.* 

rilRIAL  of  right  to  chattels.     The  opinion  states  the  ease.     The 
1     defendant  had  judgment  below. 

Fred.  £  F,  M,  Beall,  for  appellants. 
White  £  Fox,  for  appellee. 

ABKOLDy  J.  Appellants  commenced  snit  by  attachment  against 
T.  0.  Smith,  a  merchant  of  Clay  county,  and  certain  property  con- 
sisting of  a  stock  of  goods  levied  on  under  the  writ  of  attachment 
was  claimed  by  J.  R.  Brinker,  the  appellee.  His  claim  was  based 
on  a  sale  of  the  goods  to  him  by  Smith,  alleged  to  have  been  made 
a  few  days  before  the  attachment  was  levied.  After  judgment  by 
default  in  the  attachment  against  Smith  there  was  a  trial  of  the 
right  of  property  on  the  issue  joined  between  the  plaintiffs  in  attach- 
ment and  the  claimant,  which  resulted  in  favor  of  the  claimant. 
On  the  trial  of  this  issue  the  sale  of  the  property  to  claimant  was 
assailed  as  fraudulent  and  void,  and  much  testimony,  mainly  cir- 
cumstantial, was  heard  on  this  point.  Under  these  conditions  the 
claimant  offered  and  was  permitted  by  the  court  to  introduce  testi- 
mony to  show  that  his  general  character  for  honesty  and  fair  deal- 
ing in  the  community  in  which  he  lived  was  good^  to  all  of  which 
appellants  objected.  The  ruling  of  the  court  on  this  subject  is 
assigned  for  error  here,  and  it  is  the  only  assignment  necessary  to 
be  noticed. 

The  authority  relied  on  for  the  admission  of  the  evidence  as  to 
the  good  character  of  the  claimant  is  found  in  1  Oreenl.  Ev.,  §  54, 
where  after  stating  that  in  civil  cases  such  evidence  is  not  admitted 
unless  the  nature  of  the  action  involves  the  general  character  of  the 

*To  suae  effect,  dmpwn  v.  Wettemb&rger  (28  Kans.  756),  42  Am.  Rep.  195. 
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party  or  goes  directly  to  affect  it,  this  learned  and  excellent  author 
adds,  "  and  generally  in  actions  of  tort,  wheneYor  the  defendant  is 
charged  with  fraud  from  mere  circumstances,  evidence  of  his  general 
good  character  is  admissible  to  refel  it"  Ruan  v.  Perry,  3  Gaines, 
120,  is  cited  as  authority  to  support  this  text.  In  that  case  the 
commander  of  a  national  frigate  was  sued  in  trespass  for  seizing  and 
detaining  plaintiff's  vessel  and  taking  her  out  of  ]ier  course,  by 
means  wliereof  she  iviis  captured  by  an  enemy.  It  became  an 
important  question  in  the  trial  to  determine  whether  the  defendant 
acted  in  honest  obedience  to  his  instructions  from  the  navy  depart- 
ment, or  with  a  fraudulent  intent  and  in  collusion  with  the  capton^ 
as  the  plaintiff  alleged  and  attempted  to  show  by  circumstances. 
To  repel  this  imputation,  the  defendant  was  permitted  to  appeal  to. 
his  good  character.  Ruan  v.  Perry ^  was  recognized  as  authority 
in  Fowler  v.  JBtna  Fire  Ins.  Co,,  6  Cow.  675;  s.  c,  16  Am.  Dea  460, 
and  afterward  by  Chancellor  Walwobth  in  Tovmsend  v.  Oravee^  3 
Paige,  455,  456,  but  it  was  positively  condemned  and  overruled  in 
Oough  V.  St.  John,  16  Wend.  640.  Oouyh  v.  St.  John  was  an 
action  on  the  case  for  a  false  and  fraudulent  representation  as  to 
the  solvency  of  another.  On  this  issue  it  was  held  that  evidence 
of  the  gei^ral  good  character  of  the  defendant  for  honesty  and  fair 
dealing  was  not  admissible.  Ward  v.  Henderson^  5  Port.  382,  was 
a  suit  of  the  same  nature  in  which  the  same  conclusion  was  leached 
as  to  the  admissibility  of  such  evidence.  Woodruff  v.  Whiitelsey,  1 
Kirby,  60,  was  trover  for  goods  where  fraud  upon  creditors  by  a 
colorable  bill  of  sale  was  involved  and  the  evidence  circumstantial, 
but  the  general  character  of  the  parties  to  the  bill  for  honesty  was 
excluded.  In  Andereon  v.  Long,  10  S.  &  R  55,  the  plaintiff  was 
not  allowed  to  show  his  general  character  for  honesty,  although 
the  defense  was  that  he  had  fraudulently  obtained  the  bond  upon 
which  the  suit  was  brought.  In  Porter  v.  Seller,  23  Penn.  St. 
424;  8.  c,  62  Am.  Dec.  341,  evidence  of  the  general  good  character 
of  the  defendant  for  peace  and  order  was  held  to  be  inadmissible 
for  the  purpose  of  rebutting  malice  in  an  action  of  trespass 
for  an  injury  inflicted  by  cutting  with  a  knife.  In  this  case  the 
court  observed  that  the  passage  from  Greenleaf,  which  has  been 
quoted,  is  not  sustained  by  any  authority  except  that  of  Ruan  v. 
Perry,  which  they  declined  to  follow,  and  the  court  said  further, 
that  putting  character  in  issue  in  civil  suits  is  a  technical  expression, 
which  does  not  mean  that  the  character  may  be  affected  by  the 
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iiBiilty  but  tliat  it  ifl'df  partieiikr  itnpo«tanoe  m't^e  soft  itecllf,  «8 
the  ck»aeter  of  a  plaintiff  in  an  action  of  ^hmder^or  thiCt  of  a  weman 
in  aa  action  for  sednction.  In  GMsmilbr'w,  lAuMtman,  ^3  If o.  108, 
plaintifTs  deed  was  assailed  as  fmudvdieiit  aiid>^d  cm  the'gnmnd 
thatitvlMd  been  TRade  to  hinder,  delay,  and  defraud  creditors,  but 
he  was  not  permitted  to  meet  this  j>ha6e  of  the  case  by  the  intro- 
duction of  evidence  as  to  his  general  good  character  for  honesty. 
Church  y.  Drummond,  7  Ind.  17,  was  an  attachment  based  on  the 
charge  that  the  defendant  was  about  to  sell,  convey,  or  otherwise 
dispose  of  his  property  with  intent  .to  oheat  and  hinder  his  creditors. 
On  the  trial  the  defendant  was  permitted  in  the  lower  court  to  ex- 
amine witnesses  us  to  his  general  diaraeter  lor  %miedty,  but  the 
Supreme  Gonrt  held  it  was  error,  and  expressly  repudiated  the 
doctrine  of  Qreenleaf,  that  when  the  defendant  is  charged  with 
fmnd  from  mere  circumstances  evidence  of  his  good  character  is 
admiasibfe  lo  yepel  it.  in  Snmis  w.  .P^luniei,  1  Strobb.  B772,  it  was 
adjudged  that  the  plaintiff  in  assumpsit  should  not  Imwfb  been  per- 
mitted in  the  lower  court  to  introduce  testimony  as  to  his  general 
character  for  honesty  where  thC'dcliensB  ofaarged  him  with  fraud 
and  dishonesty  in  the  transaction  on  which  the  suit  was  brought. 
The  court  said  that  it  is  plain  that  in  civil  proceedings  where  the 
nature  of  the  action  itself  does  not  involve  the  general  character  of 
the  party,  evidence  as  to  that  character  cannot  be  offered  to  con- 
tradict an  imputation  of  dishonesty  or  even  of  fraud.  The  transac- 
tion presented  in  any  ordinary  civil  case  must  depend  upon  Its  cir- 
camstances,  and  not  upon  the  character  of  the  parties.  In  such 
case,  no  matter  how  serious  a  moral  delinquency  may  be  involved  in 
a!act  or  how  much  the  establishment  x)f  that  fact  may  affect  a  party's 
reputation,  he  cannot  invoke  the  aid  of  his  previous  character  .to 
disprove  the  fact. 

It  appears  from  this  examination  that  the  particular  part  of  the 
text  of  Greenleaf  under  consideration  is  not  sustained  by  authority. 
The  general  rule,  English  and  American,  is  that  if  the  general  con- 
duct of  a  party  to  a  civil  suit  is  put  in  issue,  then  evidence  of  his 
general  character,  as  distinguished  from  proof  of  particular  acts  is 
admissible,  not  to  show  that  particular  things  were  done  or  not 
done  by  the  party,  but  that  his  general  conduct  was  or  was  not  as 
alleged.    1  WTiart.  Ev.,  §§  47,  48;  1  Taylor  Ev.,  g  356. 

The  judge  whose  ruling  is  brought  in  question  by  the  aj^poal  in 
this  case,  with  better  opportunities  for  investigation  and  reflection 
Vol,  LII  —  24 
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than  were  afforded  at  the  trial  in  the  lower  court,  concurs  with  his 
associates  here,  that  error  was  committed  in  admitting  the  testimony 
as  to  the  claimant's  character,  for  which  the  judgment  most  be 
reversed  and  the  cause  remanded  for  a  new  trial. 

Judgment  r0v$rmL 


MoRiNG  y.  Ables. 

(«  Mln.  98B.) 

J^eetmerU — against  lawful  owner  in  fareible  poueation. 

One  who  haying  been  in  unlawful  possession  of  lands  has  been  forcibly  dispos- 
sessed bj  the  true  owner  cannot  maintain  ejectment  to  regain  possession. 

EJECTMENT.     The  opinion  states  the  case.    The  plaintiff  had 
judgment  below. 

Oolladay  di  Lester^  for  appellant. 

A.  H.  Whitfield y  for  appellee. 

Cooper,  J.  [Omitting  a  minor  point.]  Upon  no  matter  that 
has  fallen  under  our  investigation  is  there  a  greater  conflict  of  au- 
thorities than  upon  the  question  of  the  rights  and  remedies  of  an 
occupant  who  has  been  forcibly  evicted  by  the  owner  having  an 
undoubted  right  to  make  a  peaceable  entry.  The  courts  in  America 
occupy  radically  different  positions  on  it,  and  thci*e  is  no  little  con- 
flict  of  judicial  expression  in  England. 

It  is  conceded  by  all,  that  after  the  entry  into  power  of  the  Nor- 
man conquet^rs,  a  tenant  under  such  circumstances  had  no  civil 
remedy,  and  it  is  at  least  doubtful  whether  the  owner  was  subject 
to  indictment  unless  guilty  of  an  actual  breach  of  the  peace  in 
addition  to  the  forcible  entry.  1  Russ.  Crimes,  420;  Rex  v.  WiUon^ 
8  T.  R.  364.  But  by  6  Rich.  2,  ch.  8,  it  was  declared  that  "  none 
shall  make  entry  into  any  lands  and  tenements  but  in  case  where 
entry  is  given  by  law,  and  in  such  case  not  with  strong  hand  nor 
with  multitude  of  people^  but  only  in  a  peaceable  and  easy  man- 
ner," on  pain  of  imprisonment,  etc. 

*See  BouUr  v.  CodmaniXi.  R.  I.  119).  61  Am.  Rep.  364,  and  note,  866. 
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Upon  the  change  wrought  by  this  statute  the  conflict  of  author- 
ity has  arisen.  By  some  courts  it  is  held,  that  since  the  act  of  en- 
tering by  force  is  made  unlawful,  no  right  can  arise  from  it,  that 
"  a  lawful  possession  cannot  be  acquired  by  an  unlawful  act/'  and 
therefore  that  the  possession  so  acquired  cannot  be  interposed  by 
the  owner  in  defense,  in  any  character  of  action.  The  leading  case 
innouncing  this  Tiew  is  Dustin  v.  Cowdryy  23  Vt.  631,  in  which 
Judge  Bedfibld,  in  an  ardent  and  exhaustive  opinion,  contends 
that  this  is  the  conclusion  of  the  English  courts.  See  also  Reedy  y. 
Purdy,  41  111.  279. 

Another  view,  sustaiued  probably  by  the  weight  of  English  au- 
thority, is  that  though  the  tenant  may  recover  damages  against  the 
landlord  for  any  trespass  against  his  person  or  property  committed 
in  making  the  forcible  entry  or  in  evicting  the  tenant  after  such 
entry,  yet  he  cannot  recover  for  any  damage  done  to  the  premises, 
since  to  an  action  of  trespass  qtiare  dausum  a  plea  of  liberum  tene- 
menium  could  be  successfully  interposed  by  the  owner,  nor  can  he 
recover  possession  of  the  premises  in  any  other  manner  than  that 
provided  by  the  statute  against  forcible  entry  and  unlawful  detainer. 
NewUm  v.  Harland,  1  Man.  &  Gran.  644;  Pollen  v.  Brewer j  97  E.  0. 
L  B.  (7  Com.  Bench.  N.  S.)  371;  BeddaU  v.  Maitland,  17  Ch, 
Div.  174,  and  oases  therein  reviewed. 

In  America  the  weight  of  authority,  says  Mr.  Washburn  (1  Wash. 
Beal  Prop.  538),  is  to  the  effect  that  ''if  the  owner  of  land  wrong- 
fully held  by  another  enter  and  expel  the  occupant,  but  makes  use 
of  no  more  force  than  is  reasonably  necessary  to  accomplish  this, 
he  will  not  be  liable  to  an  action  of  trespass  quare  dausum,  nor  for 
injury  to  the  occupant's  goods,  nor  for  assault  and  battery,  although 
in  order  to  effect  such  expulsion  and  removal  it  becomes  necessary 
to  use  such  force  and  violence  as  to  subject  him  to  indictment  at 
common  law  for  a  breach  of  the  peace,  or  under  the  statute  for 
making  forcible  entry."  The  authorities  cited  by  him  profess,  in 
the  main,  to  be  supported  by  the  case  of  Newton  v.  Harland;  but 
this  case,  according  to  the  latest  review  of  it  by  the  English  court 
which  has  fallen  under  our  observation,  decided  ''that  there  is  a 
good  cause  of  action  whenever,  in  the  course  of  a  forcible  entry, 
there  has  been  committed  by  the  person  who  has  entered  forcibly 
an  independent  wrong,  some  act  which  can  be  justified  only  if  he 
was  in  lawful  possession."  This  is  the  language  of  Fry.  Chancellor, 
in  BeddeU  ▼.  Maittand.     Proceeding  then  to  apply  the  principle  to 
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the  OHse  before  him,  he  continaed:  '^I  come  therefore  to  the  oon- 
ohision,  that  iu  respect  of  his  datm  for  damages  for  the  forcible 
entry  .and  eviction,  the  defendant  cannot  saocoed;  bat  that  .in 
respect  of  hiachum  ior  damages  done  to  his  fornitnre,  vehich  the 
plaintiff  oonld  only  jnstify  by  a  lawful  pwBoeoion,  the  defendant  ia 
entitled  io  succeed." 

Dismissing  from  consideration  all  qnestions  except  that  presented 
by  this  record,  it  appears  that  the  ooni ts  of  Vermont  and  niinnis 
stand  alone  in  holding  that  a  tenant  who  oontinnes  unlawinllj  in 
possession  can,  as  against  the  owner  who  has  made  a  forcible  entry, 
recover  damages  in  an  action  of  trespass  quaw  elausum,*or  the  pos- 
session of  the  premiseB  by  ejectment  1  Wash..Beal  Prop.  638,  and 
authorities  cited  in  note  B. 

Aside  irom  the  decided  weight  of  authority  by  which  the^oppo- 
site  view  is  sustained,  it  is  especially  i^pUcabk  in  this  State,  ainoe 
with  us  the  action  of  ejectment  is  no  longer  a  mere  poaseBsary 
action,  but  is  one  in  which  the  title  is  tried,  and  a  jmigmentin 
which  would  .conclude  not  only  the  question  of  posseanon  Imt  also 
the  right  of  title.     Code  of  1880,  §  2513. 

We  are  therefore  of  opinion  that  ejectment  cannot  be  maintained 
by  the  plaintiff,  but  that  to  recover  possession  of  the  premiaes  he 
must  resort  to  the  action  of  unlawful  entry  and  detainer. 

JudjfmmU' 


Buckingham  t;.  Ellioit. 

(!B2Bfhi.SM.) 
NuiMnce-^inwuion  of  weU  by  roots. 

Where  the  roots  of  a  tree  run  into  and  polliile  a  well  ton  tfie  Isnfc  of  ae 
adjoining  owner  the  latter  maj  have  an  aetion  for  the  damage,  after  reCnaal 
of  the  owner  of  the  tree  to  abate  the  nnisanoe.* 

ACTION  for  damage  to  a  welL    The  head-note  states  the  points 
The  defendant  had  judgment  below. 

O.  C.  Payne,  for  appellant. 

Sykes  i§  Bristoio,  for  appellee. 

*8ee  Hoffman  v.  ArmHrong  (4^  N.  Y.  201),  8  Am.  Rep.  Sa7. 
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Buckingham,  v.  EUiaftt 

Gajipbbll^  C.  J.  We  are  not  able  to  draw  a  distinotion  between 
the  roota  o£  a  tree  which  extend  into  a  neighbor's  land  and  over- 
hanging branches.  IJudoabtedly  if  the  branches  of  a  noxious  tree 
extend  OYBr  the  land  of  another  and  do  injiiry  the  owner  of  the 
tree  may  be  held  responsible  for  the  damage  done.  To  this  effect 
are  all  the  authorities.  In  Countryman  v.  Lighthill,  24  Hun,  405, 
it  is  said :  '*  The  overhanging,  branchea  of  a  tree  not  poisonous  or 
noxious  in  its  nature  ase  not  a  nuisance,  ji^  ae  in  such  a  sense  as 
to  sustain  an  action  for  damages."  It  was  further  said,  that  the 
action  was  without  precedent,  and  upon  principle  not  to  be  sus- 
tainedy  because  to  conatitute  a.  cause  of  action  for  a  nuisance, /Hhera 
must  be  not  merely  a  nominal  but  such  a  sensible  and  real  damage 
as  a  sensible  peison,.if  subjected  to  it,  would  find  injurious,"  etc. 
Said  the  court  in  that  case:  '^  It  would  be  intolerable  to  give  an 
action  in  the  case  of  an  innoxious  tree  whenever  its  growing 
branches  extend  so  far  as  to  pass,  beyond  the  boundary  line  and 
overhang  a  neig)ibor'a  soil.  Tha  neighbor  has  a  remedy  in  such 
case  by  clipping  the  overhanging  branches."  The  action  was 
denied  in.  that  case  as.  groundless  and  vexatious,  because  it  did  not 
appear  that  any  sensible  injury  had.  been  done  by  the  overhanging 
branchesy.  bni  it  waa  not  deniedi  that.  an.  action  could  be  sustained 
where.a.  sensible  iqury  had  resulted.  In  Hoffman  v.  Armstrong, 
4d  Barb.  337,  it  was  said.:.  ''If  the  branches  of  the  trea  which 
overhung  the  defendant's  land  were  a  nuisance,  his  remedy  waa  an 
actimifiHithe  damages/'  In  Cooley  on  Torts,  567,  it  is  said  :  ''  It 
is  a  nuisance  if  the  branches  of  one's  tree  extend  over  the  premises 
of  another,  and  the  latter  may  abate,  it  by  sawing  them  off.  The 
same  rule  applies  here  as  in  trespass;  the  insignificance  of  the 
injury  goes  to  the  extent  of  the  recovery;  and'  not  to  the  right  of 
action." 

It  is  laid  down  by  Wood  on  Nuisances,  §  112,  that  the  person 
injured  by  overhanging-  branches  may  abatto  the  nuisance  by  cut- 
ting  them  off,  or  may  have  his  action  for  damages.  Wherever  one's 
rights  are  invaded  he  must  have  an  action  for  redress,  and'/' the 
insignificance  of  the  injury  goes  to  the  extent  of  the  recovery, 
and'  not  to  the  right  of  action."  This  is  the  view  of  this  court 
announced  in  Henry  v.  Simpbmri,  52  Miss.  125.  Sections  2370  and 
2376  of  the  Code  are  designed  to  afford  protection  against  malicious 
and  trivial  actions. 

It  seems  to  be  settled  law  that  overhanging  branches  are  a  nui- 
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fiance^  and  it  must  follow  that  inyading  roots  are.  The  person 
intruded  on  by  branches  may  cut  them  off ;  it  must  be  true  that 
one  may  cut  off  invading  roots ;  it  must  be  true  that  he  who  is 
injured  by  encroaching  roots  from  his  neighbor's  tree  can  recover 
the  damages  sustained  from  them.  The  right  of  action  seems 
clear. 

In  determining  how  much  the  person  injured  shall  recover,  it 
may  be  proper  to  consider  the  means  of  protection  in  his  own 
hands  against  the  injury  complained  of.  It  is  an  admitted  fact  in 
this  case  that  the  roots  of  the  mulberry  trees  destroyed  the  well. 
That  proves  the  noxious  character  of  the  trees.  The  trees  were 
planted  by  a  former  owner,  but  the  appellee  has  no  right  to  main- 
tain and  continue  a  nuisance  after  notice  of  its  character  and  the 
injury  done  by  it.  True,  he  has  as  much  right  to  shade  and  orna- 
mental trees  as  his  neighbor  has  to  his  well  of  unpolluted  water; 
but  if  in  the  enjoyment  of  his  right  he  inyades  his  neighbor's,  he 
is  answerable  for  it.  The  trees  and  their  roots  are  his  ;  he  must 
so  restrain  his  roots  as  not  to  work  injury  to  his  neighbor;  he  can 
enjoy  the  full  advantage  of  his  trees,  as  we  suppose,  without  per- 
mitting them  to  damage  his  neighbor.  He  is  not  required  to 
destroy  them,  but  only  to  prevent  them  from  encroaching  injuri- 
ously upon  others.  This  he  is  required  to  do  upon  the  principle 
embodied  in  the  fuiulumontal  maxim:  ''So  use  your  own  as  not  to 

hurt  another/' 

Beversed  and  remandkL 


f 

Whbeless  y.   Williams. 

(ffBMIflt.88B.) 

Neg&Hable  ingtrumeiU  — ' '  irUerett  trfter  fnatwrUy.** 

A  promlssoij  note  payable  on  a  certain  daj  with  "  interest  after  matuity* 
draws  interest  from  that  daj  and  not  from  the  third  daj  of  grace. 

ACTION  on  a  promissory  note.     The  opinion  states  the  point 
The  defendant  had  judgment  below. 

J,  McC,  Martin,  for  appellant. 
Siephen  Thrasher,  for  appellees. 
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New  OrieuiB,  etc.,  Bailioad  Company  r.  Norwood. 

OoopBBy  J.  On  a  note  made  payable  on  a  certain  day  and  bear- 
ing interest  after  maturity^  interest  begins  to  ran  on  the  day  named, 
although  for  the  purposes  of  suit  the  note  does  not  mature  until 
the  expiration  of  the  days  of  grace.     Weems  v.    Ventress,  14  La. 

Ann.  2C7. 

Judgment  affirmed. 


Kvw  Oblbaks,  etc..  Railroad  Oompakt  y.  Norwood. 

(08  Miss.  5«.) 

Mader  and  eerearU — engineer  running  train  for  ccntraetar, 

A  ndlnad  oomiMnj  let  certain  work  to  a  contractor,  f nmlahing  him  a  oonstmo- 
Han  train  with  an  engineer  to  run  it.  Except  in  reepect  to  speed  and  side- 
tneking  for  other  trains,  the  train  was  under  the  control  of  the  contrac- 
tor. The  oompanj  was  bonnd  to  discharge  the  engineer  on  the  contractor's 
complaint;  otherwise  the  company  controlled  him;  and  it  paid  his  wages,  but 
deducted  them  from  the  amount  due  the  contractor.  HM,  that  the  engineer 
was  the  servant  of  the  company.* 

ACTION  for  the  value  of  a  mule.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

MiUer,  Smith  dk  Hirschy  for  appellant. 

Jamee  Simratt,  for  appellee. 

CooPBR,  J.  The  appellee's  mule  was  killed  by  the  negligent 
ranning  of  a  train  upon  the  defendant's  road.  The  liability  of  the 
company  turns  upon  the  question  whether  the  persons  in  charge  of 
the  train  were  the  servants  of  the  company  or  of  One  McDonald, 
an  independent  contractor  who  was  engaged  in  widening  a  cut  in 
defendant's  road.  By  the  contract  between  the  company  and 
McDonald,  he  was  to  be  paid  sixty  cents  per  cubic  yard  for  all  earth 
removed  from  the  cut,  and  in  addition  to  this  the  company  was  to 
furnish  him  with  a  construction  train  and  engineer  to  manage  the 
same.  This  train  was  required  by  the  defendant  to  be  upon  the 
nde-tnick  fifteen  minutes  before  the  schedule  time  of  each  one  of  its 
tning,  and  was  prohibited  by  the  defendant  from  running  at  any 
time  at  a  greater  rate  of  speed  than  thirteen  miles  per  hour.     No 

*See  Jodin  v.  Grand  Rapids  Ice  Co,  (50  Mich.  516),  45  Am.  Rep.  54. 
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otJier  Fegalationffirare  pi^sovibed'  by  ttw  ompany,  and  aatifect  to 
these,  theeontroi^  maiiageneiitaiid'directiGn  of  the*  train  wwirikoUy 
with  MeDonaldi  The-  engineer  waff  selected  by  the  company;  and 
it  alone  had:  l^e  right  to  dischavgv  him,  and  it  paid  him  his  wages 
which  however  were  charged  to  McDonald  and  deducted  from  the 
aum  due  him  under  the  contract.  It  was  the  duty  of  the  company 
to  discharge  the  engineer  upon  complaint  made  by  McDonald  and 
to  supply  his  place  with  another,  and  since  the  killing  of  appellee's 
mule  thia  has  been  done.. 

On  these  facts,  which  were  agreed  on  in  the  court  below  we  are 
of  opinion  that  the  judge  correctly  held  that  the  engineer  was  the 
servant  of  the:  company. 

Among  the  numerous  tests  which  have  been  from  time  to  time 
suggested  for  the  determination  of  the  question,  whose  servant  is 
this,,  are  the.  followihg,  each  of  which  has  in  some  case  been  con- 
sidansd  as  QonclusLv^Iy  fixing  tha  existence  of  tha  relation  : 

(1)  Therigfaiof  sdecting  the  servant;  (2)  the  right  todiaohaEge 
the  servant;  (3)  the  right  to  control  the  servant;  (4)  that  he  is 
a  master  who  is  interested  in  the  ultimate  result  of  the  work  dbne 
as  a.  whole  bat  not  in  the  details  of  of  its  peffformanca. 

Of  these  four  supposed  condnaive  testScit  wilLbe  seen  that  apply- 
ing them  to  the  facts  of  this  case  two  of  them  determine  the  engineer 
to  have  been  the  servant  of  the. company  and  the  other  twa  make 
him  the  servant  of  McDonald;  for  the  company  had  the  right  to  select 
and  to  discharge  the  engineer,  while  on  the  other  hand  McDonald 
had  the  right  of  controlling  him  and  was  alone,  interested  in  the 
details  of  the  worl:  done  by  him,  the  company  having  no  interest 
therein,  its  interest  being  solely  in  the  result  of  the  work  —  the 
widened  cut.    . 

In  the  application  of  these  supposed  tests  to  particular  cases,  great 
confusion  and  conflict  of  authority  has  arisen,  but  amid  it  all  there 
seems  to  be  a  class  of  cases  in  which  there  has  been  uniformity  of 
decision,  and  to  this  class  the  case  before  us  is  obviously  assignable 
The  cases  referred  to  are  those  in  which  a  person  hires  the  personal 
property  of  another  and  that  other  supplies,  also  under  the  con- 
tract of  hiring,  the  servant  who  is  charged  with  the  general  man* 
agement  and  control  of  the  property,  in  which  cases,  though  the 
,  hirer  acquires  to  a  limited  degree  a  dominion  over  the  servant,  with 
a  right  to  superintend  and  direct  his  conduct,  he  still  in  legal  con- 
templation continues  the  servant  of  the  owner,  who  is  lesponsibie 
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for  his  negligence,  though  it  occurs  in  the  performance  of  tlmt 
work  which  he  does  for  the  hirer  and  in  which  the  hirer  alone  is 
interested.  As  where  one  hires  horses  and  a  driver  from  a  jobman 
to  draw  his  carriage,  the  owner  and  not  the  hirer  is  liable  for  the 
ii^ligence  of  the  driver.  Dean  v.  Braithioaite,  5  Esp.  35;  Sanimcll 
V.  Wrighiy  5  Esp.  2G2;  Laugher  y.  Pointer,  5  B.  &  C.  547;  Quarman 
T,'Bumeitf  6  Mees.  &  W.  409.  Or  where  one  sends  his  team,  wagon, 
and  driver  to  work  for  a  neighbor.  Michael  v.  Stanton,  3  Hun, 
462.  ^  Or  where  a  vessel  and  crew  are  chartered  by  the  day  or  for  a 
voyage,  the  crew  are  the  servants  of  the  owner,  even  though,  as  a 
part  of  the  contract,  the  hirer  is  to  pay  to  the  owner  the  wages  of  the 
crew.  Dalydl  v.  Tyrer,  EL  Bl.  A  El.' 899;  F9nton  v.  Dublin  Packet 
To.,  8  Ad.  *E11.  835, 

The  reason  is  that  the  hirer,  though  he  controls  and  directs  the 
servants  in  a  limited  degree,  does  so  not  by  reason  of  a  contract 
with  the  servant,  but  under  the  contract  with  the  owner;  he  directs 
them,  not  iis  his  servants,  but  as  those  from  whom  he  hired  them. 
Shearm.  &  Redf.  Neg.,  §  74. 

In  the  case  at  bar  there  was  a  hiring  of  the  train  and  the  engi- 
neer by  the  company  to  McDonald;  the  rewaixl  wiis  paid  by  the 
diminished  price  at  which  the  excavating  was  to  be  done.  If  the 
engineer  selected  and  furnished  by  tlie  company  had  through  negli- 
gence or  incompetency  exploded  the  engine  committed  to  his  care, 
it  is  evident  that  the  company  could  not  have  recovered  from 
McDonald  for  the  injury  as  one  caused  by  the  negligence  of  his 

servant. 

JudgmefU  affirmed. 


i^Bi  V.  Yazoo  akd  Mississippi  Valley  Bailboad  Gompant. 

(68  Miss.  007.) 
B&O/roads — power  of  State  to  superm^e, 

Btqb  where  the  cbarter  of  a  nilroad  oompanj  gives  it  the  right  to  regulate  its 
ehaiges,  the  State  may  create  a  commiasioa  with  power  to  see  that  it  keeps 
within  its  charter  limits,  to  prevent  unjust  discrimination,  and  to  enforce 
nch  reasonable  regulations  as  the  State  may  deem  necessary.* 

•TooKme  effect,  BaHr^adOo.  v.  Trantp.  Co.,  25  W.  Va.  824. 

7oL.  LII  —  25 
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APPLICATION  for  iDJanction  against  a  railroad  supervising 
commission.     The  opinion  states  the  point.     The  plaintiff 
had  judgment  below. 

J,  W.  0.  Watsofiy  for  appellant. 

James  Fenfrvss,  for  Appellee. 

Campbell,  C.  J.  It  is  claimed  that  the  act  creating  the  railroad 
commission  is  a  violation  of  art.  1,  g  8,  of  the  Constitution  of  the 
United  States,  which  vests  in  Congress  power  **to  regulate  com- 
merce *  *  *  among  the  several  States,"  because  the  railroad 
of  the  appellee  connects  at  Jackson,  Mississippi,  with  the  railroad 
system  of  the  country  and  at  Yazoo  City  with  the  waterways,  and 
its  inter-State  and  local  commerce  and  interests  are  inseparable 
without  ruin.  The  question  thus  presented  is,  how  far  is  the  State 
disabled  by  the  constitutional  provision  quoted  from  governing 
railroads  within  its  limits  as  to  fares  and  freights." 

There  is  no  denial  of  the  power  of  Congress  "  to  regulate  com- 
merce *  *  *  among  the  several  States,"  for  that  is  plainly 
conferred;  but  what  is  it  to  regulate  commerce?  Prescribing  rates 
of  compensation  for  service  rendered  by  a  railway  company  does 
not  appear  to  us  to  be  regulating  commerce.  The  right  to  compen- 
sation is  an  essential  attribute  of  such  a  corporation.  It  is  the 
power  to  exist.  Prescribing  rates  is  providing  for  the  existence  of 
the  artificial  being.  It  is  breathing  into  it  the  breath  of  life,  that 
it  may  become  a  living  being.  The  power  to  do  this  belongs  to 
the  sovereignty  that  may  create  corporations  and  shape  their  being 
and  define  their  functions.  It  must  be  the  State.  Its  power  to 
create  corporations  for  the  various  purposes  of  business  and  com- 
merce has  been  uniformly  exercised  and  never  questioned.  If  it 
may  create  such  corporations,  it  may  determine  their  attributes  and 
prescribe  what  they  may  charge  for  services  rendered,  as  well  as 
the  other  conditions  of  their  existence.  This  belongs  to  the  sover- 
eignty of  the  State  and  is  essential  to  the  regulation  of  its  internal 
police,  and  has  not  been  surrendered  to  Congress.  People  v.  Bab- 
cocky  II  Wend.  587;  Freeholders  v.  State,  4  Zabr.  718.  It  is  the 
sovereign  power  to  govern  the  institutions  of  the  State,  and  is 
not  regulating  commerce.  It  would  seem  to  belong  to  the  State 
alone,  whose  creature  the  corporation  is,  and  whose  right  to  sha^^e 
its  being,  in  this  essential  attribute,  pertains  to  it  because  it  is  its 
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creature;  and  such  we  understand  to  be  the  doctrine  of  the  Supreme 
Court  of  the  United  States  as  announced  in  Railroad  Co,  y.  Mary- 
land, 21  Wall.  456,  and  other  decisions. 

The  principle  supporting  the  decision  in  Railroad  Co.  v.  Mary-^ 
land  is  the  right  of  a  State,  as  a  sovereign,  to  regulate  and  control ' 
the  rate  of  transportation  over  its  creature,  the  railroad  built  under 
a  charter  by  the  State.  It  is  recognized  by  the  opinion  of  the 
ooart,  that  in  the  very  nature  of  things,  the  State  must  have  con- 
trol of  rates  over  highways  of  its  own  creation,  even  though  to 
exercise  this  power  involves,  consequentially,  an  imposition  on  per- 
sons and  property  carried  from  State  to  State.  The  railroad 
extended  from  Baltimore  to  Washington,  and  the  State  required 
payment  to  it  of  a  fixed  portion  of  all  money  derived  by  the  com- 
pany for  carrying  passengers  from  Baltimore  to  Washington  city, 
and  the  question  was  whether  this  exaction  by  the  State  in  the 
charter  of  the  company  was  *'a  restriction  of  free  intercourse  and 
traffic  between  the  different  States,^'  and  it  was  declared  not  to  be 
such.  The  plain  assumption  was,  that  unless  the  provision  in  the 
charter  was  a  restriction  of  free  intercourse  and  traffic,  it  was 
clearly  within  the  legitimate  power  of  the  State.  It  was  said  by 
the  court  "that  the  power  to  charge  for  transportation  and  tJie 
amount  of  the  charge  are  absolutely  within  the  control  of  the 
State,"  and  '^  this  unlimited  right  of  the  State  to  charge  or  author- 
ize others  to  charge  toll,  freight,  or  fare  for  transportation  on  its 
roads,  canals,  and  railroads  arises  from  the  simple  fact  that  they 
are  its  own  works  or  constructed  under  its  authority.  It  gives  them 
being.  It  has  a  right  to  exact  compensation  for  their  use.  It  has 
a  discretion  as  to  the  amount  of  that  compensation."  Attention 
was  called  by  the  opinion  to  the  fact  that  when  the  Constitution 
was  adopted  transportation  on  land  was  performed  entirely  on 
oommon  roads  and  in  vehicles'  drawn  by  animal-power,  and  that 
"no  one  at  that  day  imagined  that  the  roads  and  bridges. (except 
when  the  latter  crossed  navigable  streams)  were  not  entirely  subject, 
both  as  to  their  construction,  repair,  and  management,  to  State 
regulation  and  control.  They  were  all  made  either  by  the  States 
or  under  their  authority.  The  power  of  the  State  to  impose  or 
aathorize  such  tolls  as  it  saw  fit  was  unquestioned.  No  one  then 
8appo6ed  that  the  wagons  of  the  country,  which  were  the  vehicles 
of  this  commerce,  or  the  horses  by  which  they  were  drawn,  were 
sobject  to  national  regulation.     The  movement  of  persons  and 
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merchandise,  so  long  as  it  was  as  free  to  one  person  as  to  another, 
to  the  citizens  of  other  States  as  to  the  citizens  of  the  State  in 
which  it  was  performed,  was  not  regarded  as  anconstitutionally  re- 
stricted and  trammelled  by  tolls  exacted  on  bridges  or  turnpikes, 
whether  belonging  to  the  State  or  to  private  persons." 

There  is  far  more  reason  for  denying  authority  to  the  State  and 
claiming  it  for  Congress  as  to  the  common  roads  which  cross  State 
lines  than  as  to  railroads.  They  are  much  more  numerous  than  rail- 
roads. Their  freedom  from  restriction  is  more  important  as  affect- 
ing commerce  on  the  borders  of  States  than  the  freedom  of  railroads. 

So  in  Hall  v.  DeCuir^  95  U.  S.  485,  the  statute  of  Louisiana  re- 
quiring common  carriers  of  passengers  to  give  all  persons  travelling 
in  that  State,  upon  the  public  conveyances  employed  in  such  busi- 
ness, equal  rights  and  privileges  in  all  parts  of  the  conveyance 
without  distinction  or  discrimination  on  account  of  race  or  color 
was  held  to  be  a  regulation  of  commerce  and  void,  even  within  the 
State,  so  far  as  it  affected  vessels  plying  the  waters  of  the  Missis- 
sippi river  between  different  States.  The  reason  was,  the  steam- 
boat was  enrolled  and  licensed  under  the  laws  of  the  United  States 
and  engaged  as  a  regular  packet  between  different  States  upon  the 
navigable  waters  of  the  United  States.  The  vessel  was  in  a  sense 
an  institution  of  the  United  States;  deriving  its  right  to  pursue 
its  business  from  the  United  States  and  navigating  the  national 
liighway  common  to  all,  and  not  the  property  of  private  persons  or 
deriving  its  existence  from  a  State.  As  Congress  had  regulated  the 
business  by  proving  for  licensing  vessels  and  leaving  the  license 
free  and  untrammelled  as  to  the  accommodations  of  passengers,  and 
as  by  the  common  law  it  pertains  to  the  business  of  a  common 
carrier  to  make  reasonable  and  suitable  regulations  as  regards  pass- 
engers, it  was  held  that  Louisiana  had  no  right  to  add  a  require- 
ment not  imposed  by  Congress,  which  in  regulating  the  matter  had 
left  the  common  law  in  force  as  to  this.  As  it  belonged  to  Congress 
to  legislate  on  this  matter  and  it  had  done  so,  the  action  of  the 
State  was  unauthorized  and  void  wherein  it  added  to  the  require- 
ments of  Congress.  Under  the  acts  of  Congress  and  the  common 
law  with  reference  to  which  they  were  enacted,  the  licensed  carrier 
might  adopt  its  own  reasonable  regulations  for  the  accommodation 
of  passengers.  The  statute  of  Louisiana  abridged  this  right  and 
hindered  its  free  exercise.  It  violated  the  privilege  of  a  grantee  of 
the  United  States;  and  therefore  was  declared  to  be  of  no  effect. 
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This  seems  to  us  the  true  foundation  of  that  decision.  It  wiis 
said  by  the  chief  justice,  in  delivering  the  opinion,  that  ^'  State 
legislation  whieh  seeks  to  impose  a  direct  burden  upon  inter-State 
commerce  or  to  interfere  directly  with  its  freedom  does  encroach 
upon  the  exclusive  power  of  Congress."  We  adopt  this  view,  and 
hold  that  even  in  prescribing  rates  of  compensation,  which  pertains 
exclusively  to  the  State  authority,  as  we  believe,  if  a  direct  burden 
was  laid  upon  inter-State  commerce  or  a  direct  interference  with 
its  freedom  was  attempted,  it  would  nccessai*ily  fail  because  of  the 
absence  of  jwwer  in  a  State,  in  view  of  the  Constitution  of  the 
United  States,  to  obstruct  the  freedom  of  commerce  among  the 
States. 

Our  view  is  that  the  State  may  regulate  rates,  but  camiot  in  the 
exercise  of  this  power  obstruct  the  freedom  of  commerce  among  the 
several  States.  In  the  opinion  cited  a  distinction  is  drawn  between 
acting  *'  upon  the  business  through  the  local  instruments  to  be  em- 
ployed after  coming  within  the  State"  and  acting  *•  directly  upon 
the  business  as  it  comes  into  the  State  from  without  and  goes 
out  from  within."  This  seems  to  be  a  full  recognition  of  the  dis- 
tinction we  have  endeavored  to  draw  between  the  local  instruments 
of  commerce  'existing  by  authority  of  a  State  and  within  its  limits, 
and  the  commerce  which  may  be  carried  on  over  them.  Grant 
that  whatever  commerce  goes,  whether  by  land  pr  on  water,  the 
power  of  Congress  goes  to  secure  its  freedom  from  hindrance  or 
discrimination  by  State  authority,  and  it  still  remains  true  that  the 
local  instrument  and  vehicle  of  commerce,  deriving  its  being  from 
the  authority  of  the  State,  is  subject  to  its  regulation  in  the  essen- 
tial attribute  of  earning  a  support  and  continuing  to  perform  its 
functions  and  accomplish  the  end  of  its  creation,  and  that  the  only 
limitation  of  the  power  of  the  State,  with  reference  to  comnicree 
among  the  States,  is  to  abstain  from  any  obstruction  of  its  freedom 
or  any  burden  ui)on  it. 

It  may  be  conceded  that  a  State  law  requiring  railway  companies 
to  give  equal  accommodations  on  cars  going  from  State  to  State  to 
all  passengers  would  fall  under  the  condemnation  of  the  decision 
in  Hall  v.  DeOuiVy  and  it  would  not  follow  that  State  regulation  of 
compensation  for  service  must  be  denied,  for  there  is  a  wide  diifer- 
ence  between  the  exercise  of  the  right  to  live  and  act  and  those 
collateral  mattera  which  do  not  relate  to  the  very  existence  of  a 
being,  but  to  its  mere  convenience. 
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Congress  has  not  regulated  railroads.  They  do  not  owe  their 
existence  to  Congress.  They  do  not  operate  by  its  license.  They 
are  State  institutions  and  subject  to  State  authority,  in  subordi- 
nation to  the  constitutional  inhibition  of  any  restriction  by  the  States 
of  the  freedom  of  commerce  among  the  several  States;  not  absolute 
freedom,  but  such  freedom  as  makes  no  distinction  between  the 
rights  of  persons  and  things  because  of  locality.  The  constitu- 
tional provision  being  considered  was  designed  to  prevent  each 
State  from  legislating  with  reference  to  its  own  interest  regardless 
of  the  interests  of  others.  It  should  be  so  construed  as  to  accom- 
plish this  end,  and  should  be  limited  to  that. 

Pensacola  Telegraph  Go.  v.  West,  96  TJ.  S.  1,  was  decided  on  the 
principle  that  a  State  may  not  obstruct  or  unnecessarily  incumber 
an  instrumentality  of  commerce  and  of  government  authorized 
by  it. 

In  Lord  v.  Steamship  Co.,  102  IT.  S.  541,  the  act  of  Congress 
limiting  the  liability  of  the  owner  of  any  vessel  navigating  the  high 
seas  between  ports  of  the  same  State,  in  certain  cases  specified  in 
the  act,  was  upheld  as  a  valid  exercise  of  the  power  of  Congress  to 
regulate  commerce. 

In  delivering  the  opinion,  the  chief  justice  lays  stress  on  the  fact 
that  the  vessel,  on  her  voyages  between  the  ports  of  the  State, 
entered  on  a  navigation  which  was  necessarily  connected  with  other 
nations,  because  she  went  out  of  California  and  the  United  States 
and  upon  the  ocean,  the  common  property  of  all  nations. 

What  analogy  is  there  between  a  vessel  navigating  the  ocean  and 
a  railroad  situate  wholly  within  a  State,  but  connecting  at  the  State 
line  with  a  railroad  in  another  State?  Does  it  arise  from  the  fact 
that  these  connecting  roads  afford  a  track  for  trains  of  cars  to  be 
drawn  from  State  to  State?  While  the  train  i»  in  one  State  it  is 
subject  to  its  jurisdiction.  The  instant  the  State  boundary  is 
crossed  the  jurisdiction  of  another  State  attaches.  The  right  of 
each  State  to  govern  within  its  limits  must  be  upheld.  This  right 
to  govern  is  limited  only  by  the  Constitution  of  the  State  and  of 
the  United  States.  The  contention  now  being  ex-imined  is  that 
government  by  the  State  within  its  limits  of  such  railroads  is 
denied  because  Congress  has  power  to  regulate  commerce  among 
the  several  States.  The  reply  is  that  the  local  instrument,  or 
vehicle  of  commerce  existing  in  the  State  by  its  authority,  includ- 
ing the  trains  while  in  the  State,  are  subject  to  all  such  regulations 
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adopted  by  the  State  for  their  goyemment  as  are  not,  in  their 
nature  and  effect,  an  imposition  upon  or  a  hindrance  of  free  inter- 
coarse  and  traffic  between  the  States.  The  State  cannot,  ia  regu- 
lating rates  or  in  any  other  manner,  discriminate  against  persons 
or  products  of  other  States  or  countries,  but  it  may  goyem  all 
within  its  limits  impartially  and  justly.  In  the  State,  cars  and 
cargo  and  passengers  are  amenable  to  its  laws,  although  they  will 
soon  become  subject  to  the  laws  of  another  State  which  possesses 
Uke  power  of  control  over  them,  subject  to  the  constitutional  re- 
striction against  burdening  or  hindering  commerce.  Any  unauthor- 
ized restriction  would  fall  by  the  silent  operation  of  the  Constitution 
of  the  United  States,  made  effective  through  the  courts;  and  it  may 
be  admitted  that  Congress  could  lawfully  legislate  on  this  matter 
to  the  extent  necessary  in  its  judgment  to  smooth  the  way  of  com- 
merce carried  on  over  raikoads  from  State  to  State,  as  many  con- 
tend, and  still  it  would  not  follow  that  Congress  can  fix  the  rates 
of  compensation  for  carriage  in  a  State. 

In  Telegraph  Co.  t.  Texa$y  105  XT.  S.  460,  it  was  decided  that 
the  business  of  a  railroad  or  telegraph  company  ''is  commerce 
itself,"  and  that  a  tax  by  the  State  for  each  message  sent  was 
unlawful  as  an  imposition  on  messages  sent  beyond  the  State,  but 
that  is  a  widely  different  question  from  that  of  the  right  of  a  State 
to  deal  with  the  earning  capacity  of  individuals  or  corporations. 

Commerce  among  the  different  States  must  be  free  —  not  free 
from  the  cost  of  service,  not  to  go  without  paying  its  way,  but  free 
from  impositions  on  it  the  necessary  effect  of  which  is  to  hinder  it. 
In  Munn  v.  Illinois^  94  IT.  S.  113,  it  was  decided  that  the  regu- 
ktion  of  warehouses  for  the  storage  of  grain,  owned  by  private 
individuals  and  situated  in  Illinois,  although  ''used  as  instruments 
by  those  engaged  in  State  as  well  as  those  engaged  in  inter-State 
commerce,"  was  a  thing  of  domestic  concern  and  pertained  to  the 
State.    The  warehouses  were  declared  to  be  no  more  a  part  of  com- 
merce itself  than  the  dray  or  the  cart  by  which,  but  for  them, 
grain  would   be  transferred  from  one  railroad  station  to  another. 
This  utterance  was  as  to  the  effect  of  the  power  of  Congress  to 
legnlate  commerce ;  and  it   is  observable  that  the  distinguished 
jodge  who  delivered  a  dissenting  opinion  in  that  case  did  not  place 
his  dissent  on  the  ground  that  Congress  had  the  power  to  regulate 
the  storage  of  grain  in  the  warehouses.     This  decision  affirms  the 
nghtof  the  State  to  regulate  the  business  of  one  engaged  in  a 
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public  employment  in  that  State,  although  that  business  consisted 
in  storing  and  transferring  immense  quantities  of  giuin  in  its  transit 
from  the  fields  of  production  to  the  markets  of  the  world. 

The  regulation  of  a  public  employment  conducted  in  a  State  by 
natural  persons  belongs  to  the  State  in  whose  jurisdiction  they  are. 
There  can  be  no  distinction  between  natural  and  artificial  persons 
except  this:  natural  persons  possess  rights  not  conferred  by  the 
State,  while  corporations  depend  on  the  act  of  their  creation  for 
their  rights  and  powers.  They  must  exist  and  act  as  made  by  the 
authority  which  brings  them  into  being.  The  State,  being  the  cre- 
ator of  a  corporation,  must  determine  its  attributes  and  functions, 
and  it  must,  from  the  necessity  of  the  case,  act  in  obedience  to  the 
law  of  its  being. 

The  State  may  not  invade  the  domain  of  Congress  and  regulate 
commerce  among  the  several  States  in  creating  corporations  any 
more  than  in  any  other  way,  but  as  it  is  for  the  State  to  create 
corporations,  and  as  they  cannot  live  without  earning  money,  the 
power  to  earn  it  and  the  limit  of  their  right  in  this  respect  must 
be  subject  to  the  regulation  of  the  authority  of  the  State,  because 
it  is  not  regulating  commerce.  It  is  incidentally  or  consequentially 
affecting  it,  perhaps,  but  to  deal  with  the  local  instrument  of  com- 
merce in  a  manner  vital  to  its  existence  is  not  regulating  commerce 
in  the  sense  of  the  Constitution.  It  is  providing  for  the  very  being 
of  the  corporation,  just  as  the  State  protects  the  natural  person  in 
the  enjoyment  of  all  his  rights. 

Congress  has  supreme,  and  it  may  be  conceded  exclusive,  power 
over  Commerce  among  the  several  States,  and  any  attempt  of  the 
State  to  regulate  this  commerce  or  to  fetter  or  burden  or  restrict  it 
in  any  way  is  unconstitutional,  but  it  is  not  every  thing  which  may 
incidentally  or  consequentially  affect  this  commerce  which  is  to  be 
held  void.  A  regulation  of  inter-State  commerce  as  such  is  pro- 
hibited, but  power  may  be  legitimately  exercised  by  the  States  in 
many  ways  over  the  instruments  of  commerce  among  the  States 
and  not  be  justly  condemned. 

So  long  as  there  is  no  discrimination  against  persons  and  things 
carried  across  State  lines,  or  attempt  so  to  regulate  such  movement 
as  to  affect  it  because  it  is  across  the  State  boundary,  it  cannot  be 
said  that  there  is  an  unwarranted  interference  with  commerce 
among  the  States. 

The  railroad  commission  is  not  a  restriction  or  hindrance  of  the 
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freedom  of  commerce,  but  is  intended  to  facilitate  it  and  smooth 
its  way  by  removing  hindrances.  The  fear  is  professed  that  the 
commission  will  cripple  or  destroy  the  instruments  of  commerce. 
If  there  is  danger  of  this,  tliat  cannot  make  any  diflPerence,  so  far 
as  relates  to  the  question  now  being  discussed,  because  the  creator 
may  at  pleasnrc  destroy  the  work  of  its  own  power,  uncjuestionod 
as  to  the  right  to  do  it. 

In  Peik  V.  Railway  Co,,  94  U.  S.  ICl,  it  was  held  that  t])e 
l^slatnre  of  the  State  of  Wisconsin  had  the  power  to  prcscri!)e 
a  maximum  of  charges  to  be  made  by  a  railroad  company,  wiiose 
road  was  connected  by  means  of  a  bridge  and  a  consolidation  of 
companies  with  a  railroad  in  another  State,  for  transporting  persons 
or  property  within  the  State,  or  taken  up  outside  the  State  and 
brought  within  it,  or  taken  up  inside  the  State  and  carried  witliout. 
The  right  of  the  State  was  put  on  the  ground  of  the  absence  of 
action  by  Congress  on  the  subject,  and  because  of  this  it  was  said 
the  State  could  provide  for  the  people  within  the  State,  even  though 
it  might  indirectly  affect  those  without.  Of  course  this  reasoning 
implies  the  existence  of  power  in  Congress  to  regulate  charges,  which 
vo  question. 

Congress  has  not  attempted  to  regulate  the  charges  to  be  made 
by  railroad  companies,  and  if  the  right  of  the  State  to  act  with 
reference  to  fares  and  freights  carried  across  the  boundaries  of  the 
State  depends  on  the  absence  of  congressional  action,  the  right  of 
the  State  must  be  upheld. 

The  authoritative  declaration  is  that  the  power  to  regulate  com- 
merce among  the  several  States  is  exclusively  in  Congress  and  denied 
'O  the  States  in  all  those  cases  where  from  the  nature  of  the  sub- 
jt'ct  uniformity  of  regulation  is  required,  and  that  as  to  these  sub- 
jects the  absence  of  congressional  legislation  is  equivalent  to  a 
declaration  that  there  shall  not  bo  any  regulation,  and  any  State 
legislation  in  such  cases  must  fall  before  tlio  silent  but  efficient 
power  of  the  Constitution. 

We  think  that  regulating  rates  for  the  transportation  of  persons 
and  property  does  not  fall  within  the  class  of  matters  requiring  or 
admitting  of  uniformity.  Perhaps  no  subject  admits  of  and  de- 
mands greater  diversity  with  varying  localities  and  circumstances 
justly  affecting  the  value  of  service. 

If  a  State  should  build  and  operate  a  railroad  connected  with  the 
railway  system  and  navigable  waters  of  the  country  for  revenue, 
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might  Congress  prescribe  charges  over  it  for  persons  and  things  en 
route  beyond  the  limits  of  the  State  ?  May  Congress  regalate  tolls 
and  charges  on  the  Erie  canal^  connecting  the  navigable  waters  of 
the  lakes  with  those  in  the  east  ? 

Section  6  of  the  charter  of  the  appellee  confers  on  the  company 
power  to  fix  from  time  to  time  by  its  board  of  directors  the  rates 
at  which  it  will  transport  persons  or  property  over  its  railroads, 
provided  they  shall  not  exceed  a  maximum  specified  in  the  acL 

The  power  to  contract  is  an  essential  attribute  of  sovereignty,  and 
is  of  prime  importance.  Its  exercise  has  been  productive  of  in- 
calculable benefits  to  society,  however  great  may  be  the  evils  in- 
cident to  its  injudicious  employment.  It  cannot  be  denied  merely 
because  of  its  liability  to  abuse.  The  power  to  contract  implies  the 
power  to  make  a  valid  contract.  Chartering  railroad  companies 
and  other  similar  associations  has  long  been  an  acknowledged  and 
a  favorite  exercise  of  legislative  authority.  The  right  to  grant 
charters  includes  the  right  to  grant  such  as  will  be  upheld.  Con- 
ferring power  on  the  grantee  of  the  franchise  to  fix  rates  of  com- 
pensation at  discretion,  or  within  prescribed  limits  fixed  by  the 
charter,  has  been  the  common  practice  of  the  legislatures  of  the 
States  of  the  United  States  from  an  early  period  of  their  history. 
The  right  of  the  corporators  to  exercise  the  power  conferred 
by  the  act  of  incorporation,  whether  to  fix  rates  themselves  or 
to  take  those  fixed  by  their  charter,  and  to  rest  securely  on  its 
provisions  in  this  respect,  has  hitherto  been  generally  regarded  as 
indisputable. 

A  grant  in  general  terms  of  authority  to  fix  rates  is  not  a  renuncia- 
tion of  the  right  of  legislative  control  so  as  to  secure  reasonable 
rates.  Such  a  grant  evinces  merely  a  purpose  to  confer  power  to 
exact  compensation  which  shall  be  just  and  reasonable. 

It  is  only  where  there  is  an  unmistakable  manifestation  of  a  pur- 
pose to  place  the  unrestricted  right  in  the  corporation  to  determine 
rates  of  compensation  that  the  power  of  the  legislature  afterward 
to  interfere  can  be  denied.  It  is  not  to  be  presumed  that  the  right 
of  legislative  control  was  intended  to  be  renounced.  Every  pre- 
sumption is  against  that.  If  the  grant  can  be  interpreted  withont 
ascribing  to  the  legislature  an  intent  to  part  with  any  power  it  will 
be  done.  Only  what  is  plainly  parted  with  is  gone.  Fixing  rates 
in  a  charter  is  a  specification  of  what  is  reasonable  —  an  exclusion 
of  tacit  or  implied  conditions  on  the  subject.     It  is  an  essential  part 
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of  the  contract  of  incorporation,  the  most  important  condition  of  its 
existence,  the  inducing  cause  of  its  acceptance. 

That  it  was  the  legislative  intent  to  vest  in  the  appellee  the 
unrestricted  right  to  fix  rates  within  the  limits  prescribed  by  the 
charter  is  clear;  that  this  was  a  valid  contract  by  the  State, 
obligatory  and  inviolable  by  it,  we  regard  as  settled  authoritatively 
b?  Federal  and  State  decisions  too  numerous  for  citation. 

If  any  thing  is  or  ever  can  be  settled  in  American  constitutional 
law,  the  sanctity  and  inviolability  of  a  contract  between  a  State  and 
individuals  in  the  shape  of  a  charter  for  *a  business  enterprise, 
accepted  and  acted  on  by  the  corporators  on  the  faith  of  its  terms 
and  provisions,  mnst  be  so  regarded. 

The  appellee  has  the  unquestionable  right  from  time  to  time,  by 
its  board  of  directors,  to  fix  the  rates  at  which  it  will  transport  over 
iU  railroads,  provided  those  rates  shall  not  exceed  the  maximum 
prescribed  by  the  charter.  That  is  the  contract.  These  terms 
were  expressly  made.  On  the  faith  of  them  capital  was  invested 
and  the  enterprise  set  on  foot.  It  is  not  allowable  now  for  one  of 
the  contracting  parties  to  interfere  with  the  exercise  by  the  other 
of  its  plainly  granted  rights.  They  are  secured  beyond  the  reach 
of  legislation  and  cannot  be  impaired.  The  State  cannot,  by  an 
act  of  its  legislature,  abdicate  the  right  to  govern  artificial  as  well 
as  natural  persons,  but  it  may  create  corporations,  and  where  they 
are  not  a  part  of  the  machinery  of  government,  the  franchise  can- 
not be  resumed  by  the  legislature  or  its  benefits  be  essentially  im- 
paired without  the  consent  of  the  grantee.  To  hold  otherwise 
voald  be  revolutionary  and  disturb  the  foundations  of  society  as 
moulded  by  the  judicial  utterances  of  half  a  century  of  constitu- 
tional government  in  America. 

While  the  rates  at  which  the  appellee  will  transport  over  its 
roads,  not  exceeding  what  is  stipulated  for  in  the  charter,  arc  for 
the  determination  of  the  appellee  and  not  subject  to  the  control 
^thin  the  chartered  limits  of  the  State,  it  is  indisputable  that  the 
titatemay  create  a  commission  or  board  by  any  name  to  see  that 
the  creature  of  the  State  keeps  within  its  charter  limits  and  violates 
none  of  its  obligations  as  a  common  carrier.  Whatever  the 
charter  rights  of  the  appellee,  there  are  many  police  regulations 
the  State  may  lawfully  adopt,  and  it  may  commit  their  enforce- 
ment to  any  agency  of  its  selection.  It  may  intrust  the  oversight 
and  supervision  of  the  operations  of  railroads   to  a  commission 
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charged  with  the  daty  of  guarding  against  abuses  the  State  has  the 
right  to  correct. 

We  do  not  feel  called  on  to  pass  upon  all  of  the  numerous  pro- 
visions of  the  act  complained  of,  and  will  decide  only  so  much  as 
will  properly  dispose  of  this  case,  leaving  other  questionjs  to  be  de- 
cirlod  as  they  arise.  The  bill  is  to  restrain  the  commission  *''  from 
interfering  with  the  tariff  of  charges  of  (complainant),  or  with  ^e 
operation,  control  or  income  of  said  railroad  *  *  ♦  and  from 
*  *  *  any  revision  of  orator's  tariff,  or  from  instituting  or 
aiding  in  the  prosecutix)n  of  suits  for  recovery  of  penalties  under 
said  acts,  or  doing  any  thing  under  said  acts  as  to  orator." 

In  view  of  what  is  written,  it  must  be  held  that  the  railroad 
commission  cannot  interfere  with  the  rates  fixed  by  the  board  of 
directors  of  the  appellee  from  time  to  time  for  transporting  jht- 
sons  and  property  over  its  railroad,  if  those  rates  are  within  rhe 
limits  prescribed  by  the  charter,  and  that  the  commission  cannot 
adopt  any  rule  or  regulation  as  to  rates  violative  of  the  clearly 
expressed  or  necessarily  implied  charter  rights  of  the  company;  but 
while  this  is  true,  the  commission  may  investigate  the  control  and 
operation  of  the  company  in  order  to  ascertain  that  it  is  conforming 
to  its  authorization  by  the  charter.  It  may  do  many  things  con- 
templated by  the  act  creating  it  without  any  violation  of  the  in- 
violable rights  of  the  company.  No  reason  is  perceived  why  the 
company  may  not  be  required  to  submit  its  tariff  of  charges  to  the 
commission  in  order  that  it  may  see  that  it  conforms  to  the  limits 
fixed  by  the  charter.  So  it  may  be  said  that  the  company  has  no 
right  to  make  unjust  discrimination  or  show  partiality  not  authorized 
by  its  charter  in  transporting  persons  and  things,  and  all  this  the  com- 
mission may  look  after,  and  it  may  hear  complaints  as  to  any  matter 
over  which  it  has  control  as  to  the  operations  of  the  company. 

We  do  not  see  why  the  appellee  shall  not  be  subject  to  the  re- 
quirement of  the  thirteenth  section  of  the  act  creating  the  railroad 
commission  and  be  bound  to  give  notice,  as  required  by  that 
section,  to  the  commissioners  in  case  of  any  accident  to  a  train 
attended  with  serious  personal  injury.  And  we  think  the  appellee 
is  subject  to  the  eighteenth  section  of  the  act  as  to  a  suitable 
reception-room  at  each  depot  and  as  to  bulletin  boards. 

Our  view  is  that  the  right  this  company  has  secured  by  its  char* 
ter  to  fix  rates  and  to  manage  its  affairs  by  a  board  of  directors 
does  not  exeni()t  it  from  such   reasonable  i*egulations  as  the  State 


APRIL  TERM,  1885.  205 

Vicksburg  and  Meridian  Railroad  Company  y.  McGowan. 

from  time  to  time  may  see  fit  to  adopt  for  the  impartial  goForn- 
iiitnt  of  railroads  in  the  State  for  the  interest  of  the  people.  This 
K'umpany  may  fix  rates  and  collect  them  within  the  limits  of  its 
cimrter,  and  may  earn  all  it  can  within  these  limits.,  but  it  is  a 
iTiature  of  the  State,  subject  to  its  goTemment  and  control,  except 
wherein  the  State  has  renounced  in  plain  terms  its  right  of  regu- 
lutiou  and  control.  The  rights  of  the  company,  secured  by  its 
charter,  must  be  upheld,  and  the  raih'oad  commission  must  abstain 
Irum  any  interference  with  these  rights;  but  outside  of  these  bounds 
md  as  to  all  those  legitimate  requirements  of  legislative  authority 
prescribed  in  the  interests  of  the  community  and  consistent  with 
tuf  full  enjoyment  of  its  conti'act  rights  by  the  company,  it  must 
yield  to  the  aathority  of  the  State  to  supervise  it. 

The  act  creating  the  railroad  commission  is  not  violative  of  the 
fourteenth  amendment  of  the  Constitution  of  the  United  States  or 
of  any  provision  of  the  Constitution  of  the  State,  in  that  it  creates 
&  commission  and  charges  it  with  the  duty  of  supervising  railroads. 

Afl  before  stated,  we  do  not  intend  to  express  an  opinion  on  all 
of  the  provisions  of  the  act.  Many  questions  may  arise  under  it 
n"t  necessary  to  be  now  disposed  of,  and  we  leave  them  for  con- 
iideratioD  when  presented.  We  hold  that  the  State  had  the  right 
U)  create  an  agency  of  the  State  to  exercise  such  supervision  as  it 
may  lawfully  employ  over  railroads  within  its  limits,  and  to  have 
declared  the  immunity  from  interference  secured  to  the  appellee  by 
its  charter,  and  this  is  all  that  is  necessary  to  dispose  of  this  case. 

Decree  reversed,  and  decree  made  here  to  modify  the  injuiiction  in 
(accordance  with  this  opinion. 


VlCKSBUBO   AKD    MbRIDIAN   KaILROAD  COMPANY   V.    McGoWAN. 

(«  M IM.  0B2J 

Negligence  —  contributory — being  on  raXl/road  track. 

his  not  neoeflsarilj  n^ligent  for  one  to  be  upon  a  railroad  track  where  he  has 
no  light  to  be,  and  he  maj  recover  for  an  injury  by  the  negligence  of  the 
company  in  running  at  an  unlawful  rate  of  speed  if  he  himself  was  not 
otherwise  negligent.    (Sec  note,  p,  208.) 

iOTION  for  personal  injuries  by  negligence.      The  opinion 
states  the  poinL     The  plaintiff  had  judgment  below. 
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Niigent  dk  Mc  Willie,  for  appellant. 
W.  A.  Monigojnery,  for  appellee. 

Oampbkll,  C.  J.  [Omitting  other  matters.]  There  is  in  the 
books  much  confusion  on  the  subject  of  contributory  negli- 
gence. The  principle  on  which  the  doctrine  rests  is  that  the 
plaintiff  cannot  recorer  for  the  negligence  of  another  if  by  ordi- 
nary care  he  could  have  avoided  injury  from  such  negligence. 
Contributory  negligence  is  the  want  of  ordinary  care  to  avoid 
injury  from  the  act  of  another.  One  must  use  due  diligence  or 
ordinary  care  to  avoid  injury  from  another,  failing  in  which  he  may 
not  recover  for  what  by  such  diligence  or  care  he  might  have  avoided. 
Whether  in  any  case  the  plaintiff  used  the  requisite  care  to  avoid 
injury  depends  on  the  circumstances  in  which  he  was  called  on 
to  act. 

One  who  contributes  directly  to  his  own  injury,  by  a  failure  to 
exercise  the  ordinary  care  which  would  have  saved  him  from  harm 
from  the  negligence  of  another,  is  denied  the  right  to  recover, 
because  the  law  will  not  undertake  to  apportion  the  blame  between 
parties  mutually  in  fault. 

In  this  case  the  plaintiff  was  on  the  track  of  the  defendant  when 
he  was  struck  by  a  locomotive  and  injured.  Although  he  may 
have  been  improperly  on  the  track  where  he  was,  and  although  the 
defendant  may  have  been  a  wrong-doer  by  violating  the  statute  as 
to  the  rate  of  speed,  the  plaintiff  is  not  entitled  to  recover,  if  not- 
withstanding the  wrong  of  the  defendant,  he  could  by  ordinary  care 
have  avoided  injury  from  the  act  of  the  defendant.  The  railroad 
company  had  the  right  to  a  clear  track,  and  the  plaintiff,  in  walk- 
ing on  it  as  he  did,  was  bound  to  know  he  was  in  danger  and  to 
be  on  the  lookout  to  escape  harm  from  his  perilous  situation.  He 
had  the  right  to  assume,  that  while  the  company  had  the  right  to  a 
clear  track  it  would  conform  to  the  law  forbidding  a  greater  rate  of 
speed  there  than  six  miles  an  hour,  but  the  company  had  the  right 
to  assume  that  its  track  was  clear  or  that  any  one  on  it  would  get 
off  on  the  approach  of  a  locomotive.  Therefore  the  fiict  that  the 
plaintiff  was  on  the  track,  where  he  should  not  have  been,  and  that 
the  defendant  violated  the  law  as  to  the  rate  of  speed  or  otherwise. 
if  such  is  the  fact  as  to  both  parties,  is  not  decisive  of  the  question 
of  right  in  the  plaintiff  and  liability  on  the  defendant.  That  is  to 
be  determined  by  considering  whether,  notwithstanding  the  wrong 
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of  the  plaintiff  in  being  where  he  was  and  the  wrong  of  the  defend- 
ant in  disregarding  the  law,  if  such  be  the  case  at  the  time,  in  the 
place,  and  nnder  the  circnmstances,  the  plaintiff,  by  the  ordinary 
care  applicable  to  sach  time,  place,  and  circumstances,  could  have 
aToided  injury  from  the  wrong  of  the  defendant.  If  he  could,  he 
should  not  recover,  and  this  is  what  we  understand  to  be  meant  by 
contributory  negligence.  ''  One  person's  being  in  fault  will  not 
dispense  with  another's  using  ordinary  care  for  himself." 

It  is  not  contributory  negligence  per  se  to  be  on  a  railroad  track 
at  a  place  where  the  person  has  no  right  to  be.  A  person's  being 
there  is  a  condition  but  for  which  injury  could  not  be  done  him  by 
the  locomotiTC  or  cars,  but  his  being  there  is  not  what  constitutes 
contributory  negligence.  Being  there  at  such  a  time  and  under 
such  circumstances  as  may  be  shown,  or  failing  to  use  his  senses  as 
becomes  him,  and  to  act  under  the  circumstances  with  ordinary  care 
and  caution  to  avoid  harm  may  constitute  contributory  negligence, 
which  will  prevent  recovery.  One  has  no  right  to  walk  on  a  rail- 
road track- at  a  place  other  than  a  crossing,  but  whether  his  being 
on  the  track  not  at  a  crossing  is  contributory  negligence  depends  on 
circumstances.  One  may  be  guilty  of  contributory  negligence  at  a 
crossing  or  where  he  has  a  right  to  be.  The  criterion  is  whether  he 
observes  due  care  under  the  circumstances  of  his  situation,  what- 
ever it  may  be,  to  avoid  harm  from  the  act  complained  of.  One 
may  be  technically  a  trespasser,  and  if  he  uses  due  care  to  avoid 
injnry  from  the  wrongful  act  of  another  he  may  recover,  and  he 
may  not  be  a  trespasser  and  yet  be  guilty  of  such  contributory  neg- 
ligence as  to  preclude  him  from  recovery.  It  seems  that  this  is 
the  view  held  by  the  court  below,  but  in  applying  it  to  the  case,  it 
is  probable  that  the  jury  was  misled  by  the  fourth  instruction  for 
the  plaintiff,  given  in  the  language  of  the  statute,  without  qualifi- 
cation or  explanation,  and  which  taken  literally,  as  we  have  stated, 
conveys  the  idea  of  absolute  liability  on  the  part  of  the  railroad 
company  which  violates  it  for  any  injury  suffered  while  it  is  thus 
acting.  It  may  appear  strange  that  an  instruction  in  the  very  lan- 
guage of  a  statute  should  be  disapproved,  but  it  is  not  always  safe 
to  rely  on  the  letter  of  the  law.  It  may  be  so  used  as  to  mislead. 
•*  The  letter  kiUeth." 

[Minor  matter  omitted.] 

So  people  are  in  the  habit  of  crossing  and  going  along  railroads, 
oftentimes  most  imprudently.     The  statute  prohibiting  rapid  run- 
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ning  in  cities,  towns  and  villages  was  designed  to  protect  life  and 
property,  because  of  the  known  imprudence  of  many  who  need 
protection  against  themselres.  Knowing  that  a  train  is  prohibited 
from  being  ran  at  a  greater  speed  than  six  miles  an  hour  in  town, 
one  may,  in  crossing  or  in  walking  on  the  track,  assume  that  the 
law  will  not  be  violated ;  but  as  it  may  be,  and  often  is,  he  who 
undertakes  to  make  a  perilous  journey  across  or  along  a  railroad  is 
bound  to  be  on  the  alert  for  coming  trains,  and  cannot  bold  the 
company  responsible  for  what  he  might  avoid  by  ordinary  cantion. 
He  is  not  to  be  pronounced  guilty  of  contributory  negligence  merely 
for  being  on  the  railroad  where  he  should  not  be,  but  inquiry  is  to 
be  made  as  to  the  time,  place  and  circumstances,  and  as  to  his 
conduct,  in  view  of  the  negligence  complained  of,  in  order  to  de- 
termine whether  he  was  wanting  in  that  care  the  absence  of  which 
constitutes  contributory  negligence  preventing  recovery.  **  What 
is  reasonable  care  in  any  case  depends  upon  the  particular  circum- 
stances of  that  case." 

Rweraed  and  remanded, 

NoTB  BT  THB  REPORTER. —  See  TeTT6  HovU,  etc.,  Ry,  Co,  V.  €hdkam,  96  Ind. 
286;  8.  c,  48  Am.  Rep.  719. 

In  McAUUter  v.  Burlington,  etc.,  B.Co,,^  Iowa,  895,  the  court,  in  a  similar 
case,  said :  "  We  think  that  it  should  be  held,  as  matter  of  law,  that  the 
plaintiff  has  no  right  of  recovery.  It  is  perhaps  true,  that  by  walking  upon  a 
railroad  track  at  points  away  from  public  crossings,  persons  are  not  technically 
trespassers.  They  are  not  trespassers  in  the  sense  that  they  are  liable  to 
actions  by  the  owners  of  the  road.  A  person  who,  for  pleasure  or  from  curi- 
osity, enters  a  manufactory,  and  walks  among  the  machinery  and  exposes  him- 
self to  danger,  ia  not  a  trespasser  in  a  legal  sense.  But  if  he  does  not  keep 
out  of  the  way  of  the  machinery,  and  is  injured,  he  cannot  recover,  because 
be  put  himself  in  a  place  he  had  no  business  to  be,  and  his  very  presence  is 
contributory  negligence.  So  where  an  adult  person,  in  full  possession  of  mind 
and  senses,  for  his  own  convenience,  walks  upon  a  railroad  track  away  from  a 
crossing,  he  is  in  a  place  where  he  is  not  invited,  and  he  has  no  right  to  demand 
that  the  persons  operating  trains  shall  be  on  the  lookout  to  save  him  from  injury. 

"  If  we  understand  the  plaintiff,  he  claims,  that  because  the  view  was  unob- 
structed, the  engineer  should  have  seen  him,  and  avoided  injuring  him,  by 
some  signal  or  otherwise.  It  cannot  be  denied  that  the  plaintiff  was  negligent. 
He  permitted  a  train  which  was  in  full  view  for  2,000  feet,  and  ranning  at  a 
low  rate  of  speed,  to  run  him  down  and  injure  him,  and  at  a  point  where  he 
had  no  right  to  be.  It  is  true,  that  if  the  engineer  had  discovered  that  plaint- 
iff was  on  the  track,  and  after  he  saw  that  the  train  was  so  close  to  him  as  to 
be  dangerous,  he  could  have  avoided  the  injury  by  the  exercise  of  reasonable 
c»\re,  it  was  his  duty  to  do  so.     Morris  v.  C,  B.  &  Q.  Ry.  Co.,  45  Iowa,  29. 
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"  Bat  as  he  did  not  see  him,  and  whs  ignonint  of  tLDj  danger  to  the  plaintiff, 
it  was  not  obligatory  upon  him  to  loc^  ont  for  him  or  warn  him  off.  The 
prindpleB  we  here  announce  have  heen  so  often  promulgated  by  this  and 
■early  all  other  courts  of  last  resort  ^  in  this  country  that  they  have  become 
dementaiy.  A  citation  of  the  numerous  cases  would  be  a  work  of  superero- 
gudon,  and  in  closing  this  opinion,  we  cannot  better  express  our  views  than  to 
pppeat  the  language  of  the  court  in  the  case  of  TU.  0.  Ry.  Go.  v.  HoR,  72  HI. 
£2 :  'It  is  negligence  for  a  person  to  walk  upon  the  track  of  a  railroad, 
vbether  lakl  in  the  street  or  upon  the  open  field ;  and  he  who  delib^ately 
does  90  will  be  presumed  to  assume  the  risks  of  the  perils  he  may  encounter. 
Tlie  crossing  of  a  track  of  a  railroad  is  a  different  thing.  The  one  is  unavoid- 
ble,  bat  in  the  other  case  he  voluntarily  assumes  to  walk  amid  danger  con- 
stantly imminent.  *  *  *  It  was  shown  that  trains  passed  frequently.  No 
prndent  man  would  expose  himself  on  that  part  of  the  road,  without  keeping 
I  constant  and  vigilant  watch  for  the  approach  of  trains.  This  appellee  did 
not  do.  *  *  *  If  a  party  will  not  exercise  ordinary  eaie  for  his  personal 
afety,  be  ought  to  bear  the  consequences  that  may  ensue,' " 


McGbhxs  y.  Statb. 

((nMia8.rm.) 
Orimmail  lam — cuBaiiU — iwUndiaig  cne  and  if^jwH/ng  mncther. 

One  who  intending  to  kill  A.,  assails  6.  in  the  dark,  maybe  indicted  for 

assault  with  intent  to  kill  B.* 

CONVICTION  of  assault  with  intent  to  murder.    The  opinion 
states  the  caae. 

W,  P.  Cassedfif  for  appellant. 

f.  &  Ford^  attorney-general,  for  State. 

Abkold,  J.  Appellant  was  conyieted  of  assault  with  intent  to 
kill  and  murder  Levi  Thompson  and  sentenced  to  one  year's  im- 
prisonment  in  the  penitentiary.  At  a  public  gathering  about 
twelve  o'clock  at  night  one  George  Morris  had  a  diflSculty  with 
appellant's  brother,  and  cut  and  seriously  wounded  him.  After- 
ward Morris  started  home  and  appellant  followed  him,  intending, 
rt  seems,  to  avenge  the  injury  suffered  by  his  brother.     It  was  a 

*To  Bune  effect,  8taU  v.  Oilman  (69  Me.  168),  81  Am.  Rep.  ^7;  e(mtra,  Laee- 
fiM  V.  8MU  (84  Ark.  275),  86  Am.  Rep.  8. 
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very  dark  night,  and  appellant  overtook  Ijey'i  Thompeon  in  the 
road,  who  had  started  before  him,  going  in  the  same  direction, 
and  supposing  him  to  be  Oeorge  Morris,  cut  and  dangerously 
wotinded  him  with  a  knife.  As  soon  as  Thompson  was  struck  he 
spoke,  and  appellant  desisted  and  ran  rapidly  away.  It  was  so 
dark  that  Thompson  could  not  see  or  tell  who  it  was  that  Btruck 
him.  On  the  next  morning  appellant  admitted  that  he  was  the 
person  who  cut  Thompson,  and  said  he  thought  he  was  cutting 
(}eorge  Morris ;  that  he  did  not  intend  to  cut  Thompson,  and  was 
sorry  he  had  mistaken  him  for  Morris,  and  that  if  it  had  been 
Morris  he  would  have  cut  him  to  pieces.  Appellant  and  Thomp- 
son were  the  best  of  friends,  and  there  had  never  been  any  diffi- 
culty between  them  before. 

It  is  urged  for  appellant  that  the  intent  charged  was  not  proved. 

Thompson  was  the  only  person  in  reach  of  appellant  at  the  time 
he  committed  the  offense  with  which  he  is  charged.  He  intended 
to  assault  that  person  with  a  weapon  which  the  jury  found  to  be  a 
deadly  weapon.  His  blows  did  not  miss  the  object  at  which  they 
were  aimed.  He  may  not  have  intended  to  kill  Thompson,  but  he 
was  properly  convicted  if  he  intended  to  kill  the  man  at  whom  the 
knife  was  directed.  The  evil  and  specific  intent  to  strike  the  form 
before  him  at  the  time  is  manifest,  and  that  form  proved  to  be 
Thompson.  That  there  was  a  mistake  as  to  the  identity  of  the 
person  intended  to  be  injured  constitutes  no  defense.  If  appellant 
did  to  Thompson  what  he  intended  to  do  to  Morris  he  is  as  guilty 
under  the  statute  as  if  no  mistake  had  been  made.  2  Whart.  Or. 
Law,  §1279;  1  Russ.  Crimes,  1001,  1002  (9th  ed.);  Regina  r. 
Smith,  33  Eng.  L.  &  Eq.   567  ;  Regina  v.  Lynch,  1  Oox  C.  C.  361. 

And  this  is  not  in  conflict  with  the  settled  doctrine  in  this  State 

that  on  a  charge  under  the  statute  of  assault  with  a  deadly  weapon 

with  intent  to  kill  and  murder  a  particular  person,  it  is  necessary 

to  prove  the  specific  intent  as  laid  in  the  indictment.     There  is  no 

error  in  the  record. 

Judgment  affimud. 
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Juri$dieUan  —  offence  an  vessel  in  river. 

•  The  Stftte  of  West  Virginia  has  jurisdiction  of  a  criminal  offense  committed  on 
a  Tessel  on  the  Ohio  riyer,  within  low -water  mark,  opposite  the  territory  of 
West  Virginia,  although  moored  to  the  bank  within  the  boundaries  of  the 
State  of  Ohio. 

TJABEAS  COBPUS.     The  opinion  states  the  case. 

0.  J.  Walker  and  W.  Miller,  for  plaintiff  in  error. 
WaitSy  Attorney-General,  for  State. 

Johnson,  Pres.  This  is  a  writ  of  error  to  the  judgment  of  the 
jadge  of  the  Circuit  Goart  of  Jackson  refusing  to  discharge  the 
prisoner  on  a  writ  of  habeas  corpus* 

[Omitting  statements.] 

From  the  bill  of  exceptions  it  appears,  '^  that  on  the  21st  day  of 
March,  1880,  the  sale  of  spirituous  liquors  mentioned  in  the  com- 
plaint, warrant  and  mittimus  in  his  proceedings  was  made  to  said 
complainant,  J.  W.  Dye,  by  petitioner  on  x)etitioner'8  boat,  which 
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then  lay  on  the  Ohio  side  of  the  Ohio  river  opposite  the  town  of 
llavenswood;  that  the  river  was  at  the  date  aforesaid  at  a  high 
stage;  that  said  boat  was  tied  by  a  cable  at  the  time  of  said  sale  to 
the  bank  on  the  Ohio  side  of  the  river;  that  said  boat  was  against 
the  willows  growing  on  the  Ohio  shore  and  against  the  bank  on 
the  Ohio  side;  that' a  plank  from  ten  to  twelve  feet  long  extended 
from  said  boat  to  iJie  bank  on  the  Ohio  side;  that  the  said  boat  at 
the  time  of  said  sale  was  wholly  and  at  least  ninety  yards  within  low- 
water  mark  at  that  point,  and  would  have  been  that  distance  on 
the  shore  on  the  Ohio  side  of  said  river,  if  said  river  had  then  been 
at  low- water  mark,  and  that  said  boat  was  and  would  have  been 
wholly  within  and  beyond  the  water  on  the  Ohio  shore,  if  said  river 
had  then  been  at  a  medium  stage,  but  that  said  boat  would  have 
been  within  the  banks  of  said  river.*' 

[Minor  points  omitted.] 

The  main  question  presented  in  this  case  is:  Did  the  State  of 
West  Virginia  have  jurisdiction  of  the  offense  committed?  Was  the 
offense  committed  within  the  jurisdiction  of  Jackson  county  or 
within  the  exclusive  jurisdiction  of  Ohio?  If  it  was  committed 
within  the  exclusive  jurisdiction  of  Ohio,  then  the  prisoner  should 
have  been  discharged;  but  he  should  have  been  remanded,  and  the 
judgment  is  right,  if  the  offense  was  committed  within  the  juris- 
diction of  West  Virginia. 

In  Handhf^s  Lessee  v.  AnUionyy  5  Wheat.  375,  in  which  case  Chief 
Justice  Ma  ASH  ALL  announced  the  opinion  of  the  whole  court,  the 
question  was,  whether  a  grant  issued  from  the  State  of  Kentucky 
to  a  tract  of  land  or  a  grant  from  the  United  States,  when  the  land 
was  supposed  to  be  in  the  territory  of  Indiana,  was  valid;  and  this 
raised  the  question,  as  the  court  held,  what  was  the  true  construc- 
tion of  the  Virginia  deed  of  cession  of  the  North-west  territory  to 
the  United  States  made  in  1783,  and  what  was  the  true  boundary 
between  the  States  of  Kentucky  and  Indiana?  The  court  held  that 
the  boundaij  of  the  State  of  Kentucky  extended  only  to  low-water 
mark  on  the  western  or  north-western  side  of  the  Ohio  river.  The 
chief -justice  conceded  in  that  case,  that  Virginia  had  not  ceded  to 
the  United  States  any  part  of  the  Ohio  river,  bat  had  retained  in 
her  own  territory  the  whole  of  said  river;  but  he  defined  the  river 
to  be  the  water  at  low-water  mark. 

The  only  ease  in  Virginia  on  the  subject  of  the  boundary  be- 
tween Virginia  and  Ohio  is  Gammas  case,  3  Oratt.  655.    Qamer 
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and  two  others  were  indicted  in  the  Superior  Court  of  Wood 
coonty,  at  the  September  term,  1845,  for  entioing  away  six  slaves 
of  John  H.  Harwood.  The  second  count  charged  that  tliey  car* 
ricd  oat  of  the  State  the  said  six  slayes;  the  third,  that  they 
assisted  the  said  slayes  to  escape.  The  prisoners  pleaded  not 
guilty,  and  the  jury  found  a  special  veirdict,  in  which  it  appeared 
that  the  prisoners  went  under  the  bank  of  the  rirer  auid  remained 
there  some  disUuiee  above  the  water  on  the  beach  until  nbout  one 
or  two  o'clock  at  night,  when  a  canoe  with  six  slaves,  the  property 
of  J.  H.  Harwood,  crossed  the  river  to  the  Ohio  shore.  As  it  came 
near  the  shore  the  party  under  the  bank  gave  it  a  sort  of  hail,  to 
which  an  answer  not  distinctly  heard  was  returned  from  the  canoe; 
said  negroes  landed  said  canoe  obliquely  against  the  hank,  run- 
ning the  bow  on  the  beach  at  the  water's  edge.  As  soon  as  tlie 
canoe  struck  the  shore  the  prisoners  came  to  the  bow  of  the  canoe 
at  the  water's  edge,  and  without  entering  the  canoe  stepped  into 
the  water  at  the  bow  and  assisted  the  negroes  to  take  their  articles 
of  property  out  of  the  canoe.  The  party  in  ambush  sciaod  the 
prisoners  aa  well  as  the  negroes,  except  one,  and  carried  them  across 
the  river  to  Virginia,  and  took  the  prisoners  to  jail.  It  further 
appeared  that  the  spot  where  the  offense  was  committed  was  be- 
tween low-water  mark  and  high-water  mark. 

The  case  was  adjourned  to  the  General  Court  of  Virginia  for 
noveltT  and  difficulty  arising  on  the  special  verdict.  The  questiona 
adjourned  were : 

^*  First.  From  the  facts  found,  was  the  offense  committed  within 
the  jurisdiction  of  the  court  ? 

"Second.  What  is  the  territorial  boundary  of  Virginia  on  tlie 
north-western  side  of  the  Ohio  river?  Is  it  the  lowest  water  mark, 
<Er  is  it  the  ordinary  low-water  maxk,  or  does  it  extend  to  the  water 
mark  made  oy  the  river  when  it  is  at  its  average  depth,  as  found 
by  the  verdict,  or  does  it  extend  to  the  top  of  the  banks  P 

"Third.  Is  the  jurisdiction  of  Virginia  co-extensive  with  the 
water  while  it  is  confined  within  its  banks  ? 

"Fourth.  What  is  the  effect  of  the  grant  of  Virginia  in  her 
compact  with  Kentucky  of  concurrent  jurisdiction  to  otlier  States 
possessing  the  opposite  shore  of  the  Ohio  river  upon  thfc  jurisdic- 
tion of  Virginia  on  the  said  river  ? 

"  Fifth.  What  jndgment  ought  this  court  to  give  on  the  said 
■pecial  verdict  ?  " 
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The  case  was  heard  by  fourteen  judges  at  the  December  term, 
1846^  of  the  General  Court.  The  judges  sitting  in  the  case  were 
Smith,  Lomax,  Scott,  Brown,  Duncan,  Fry,  Glopton,  Baker,  Chris- 
tian, Wilson,  Johnson,  Bobertson,  McComas  and  Taliaferro.  The 
court  answered  but  two  of  the  questions  adjourned,  the  first  and 
the  fifth.  The  first  is  answered,  that  from  the  facts  found,  the 
ofFense  charged  was  not  committed  within  the  jurisdiction  of  the 
court  of  Wood  county  or  of  the  State  of  Virginia.  To  the  fifth, 
that  judgment  ought  to  be  rendered  in  faror  of  the  prisoners. 
Judges  Scott,  Baker,  Chbistiak,  Robebtson  and  McComas 
dissented  from  the  opinion  of  the  court.  Judge  Christian  filed 
no  opinion,  but  the  other  dissenting  judges  distinctly  held  in 
learned  arguments  that  the  river  is  composed  of  its  bed,  shores  and 
banks,  as  well  as  of  the  water  that  flows  between  the  banks,  and 
that  the  language  in  the  deed  of  cession  ''of  the  territory  north- 
west  of  the  Ohio  river "  conveyed  no  part  of  the  river,  and  that 
the  boundary  therefore  between  the  two  States  is  ordinary  high- 
water  mark.  Judge  Duncak  concurred  with  the  majority  in  the 
judgment  that  the  prisoner  ought  to  be  discharged,  but  put  it  on 
technical  grounds  and  expressed  no  opinion  on  the  question  of  bound- 
ary. Judges  Johnson,  Clopton,  Wilson  and  Taliaferro  agreed 
fully  with  the  Supreme  Court  of  the  United  States  in  Handly's 
Lessee  v.  Anthony  that  the  boundary  between  Virginia  and  Ohio 
was  low-water  mark.  Smith  and  Brown  concurred  in  the  judg- 
ment, but  gave  no  reasons  therefor.  Judges  Fry  and  Lou  ax  de- 
livered elaborate  opinions,  in  which  they  approved  the  decision  of 
the  Supreme  Court  of  the  United  States,  but  maintained  that 
nevertheless  Virginia  had  jurisdiction  on  the  river  at  all  times, 
while  it  was  within  its  banks.    Judge  Fry  says,  page  758: 

'*  The  jurisdiction  may  extend  to  whatever  is  afi^t  upon  the 
water.  Yet  is  there  no  exception  to  this,  nor  any  limit  to  the 
jurisdiction  short  of  the  utmost  verge  of  the  current  ?  Does  it 
extend  to  vessels  that  have  entirely  passed  low-water  mark  and 
reached  the  shore  of  Ohio  and  there  rest  upon  it  wholly  above  low 
water,  and  to  the  acts  of  persons  standing  on  the  shore  at  the 
verge  of  the  water  but  in  it?  We  have  seen  that  Judge  Bbed 
states  it  has  been  decided  in  Ohio  that  if  a  boat  be  attached  to 
either  shore,  for  the  purpose  of  civil  and  criminal  process  the 
jurisdiction  was  exclusive  in  the  State  to  which  it  was  attached. 
He  perhaps  alludes  to  the  case  reported  1  West.  Law  Journal, 
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wherein  it  was  adjadged  that  an  attachment  by  process  from  Een- 
tacky  levied  on  a  boat  lying  at  the  wharf  at  Cincinnati  and  fastened 
to  the  wharf,  was  not  lawful.  'J*he  boat  ^hb  fully  afloat,  and  lying 
with  her  stern  at  ]east  (if  I  remember  aright)  below  low-water  mark. 
If  the  principle  of  the  decision  be  correct  it  seems  to  me  to  apply  a 
foriiori  to  the  case  before  ns.  In  examining  it  we  should  consider 
that  we  are  probably  deciding  the  law  for  the  Virginia  shore  as  well 
as  that  for  the  Ohio.  Whatever  rights  we  claim  upon  her  shore  we 
have  perhaps  accorded  to  her  upon  our  own  by  the  grant  of  concur- 
rent jurisdiction.  Was  it  well  decided  and  proper  to  be  admitted  and 
followed  by  this  court  ?  It  seems  to  me  that  the  principle  is  expedi- 
ent, necessary  and  well  founded.  *  *  But  whether  a  boat  so  afloat 
and  fastened  be  within  the  exclusive  jurisdiction  or  not,  it  seems  to 
me  that  a  citizen  of  Ohio  standing  upon  her  soil  above  low  water,  or 
a  boat  resting  on  her  shore  above  the  same,  is  within  the  jurisdiction 
of  Ohio,  and  so  the  locus  delicti  without  the  county  of  Wood;  and 
that  consequently  there  should  be  judgment  for  the  prisoners/' 

Judge  LfOMAX,  after  discussing  the  question  at  p.  784,  said:  ''  My 
opinion  therefore  is,  that  the  second  position  of  the  Common- 
wealth's counsel  has  been  sustained;  that  the  jurisdiction  of  Vir- 
ginia extends  over  the  entire  body  of  water  constituting  the  river 
at  any  given  time."  *  *  **Had  the  place  where  the  prisoners 
were  standing  been  left  bare  at  the  time  by  the  refluent  waters, 
my  opinion  would  have  been  that  the  courts  of  Virginia  would 
bare  no  jurisdiction  of  the  offense.  Had  it  been  committed 
entirely  upon  the  water  (e,  g.<,  in  a  boat  floating  upon  the  river), 
then  my  opinion  would  have  been  that  the  offense  was  committed 
within  the  domain,  and  consequently  within  the  jurisdiction  of 
Virginia.  The  peculiarity  and  novelty  of  this  case  is  that  the  jur- 
ifidiition  of  Virginia  in  respect  to  the  waters  of  the  river  is 
asserted  over  persons  who  in  respect  of  the  land  upon  which  they 
stood  were  exclusively  within  the  jurisdiction  of  Ohio." 

1  do  not  propose  to  make  any  extended  review  of  the  arguments 
used  either  in  the  case  in  5  Wheaton  or  in  Oarner^s  case.  In  the 
former  case  the  court,  it  seems  to  me,  gave  a  wrong  definition  to 
the  term  river.  It  is  there  called  the  permanent  stream,  that  is, 
the  stream  always  there;  then  it  must  mean  the  water  when  it  is  at  the 
lowest  If  this  be  true,  the  ab  inconvenieiite  argument  is  not  good, 
becanse  common  observation  tells  us,  there  is  a  considerable  space 
on  the  shore  between  extreme  low-water  mark  and  ordinary  low- 
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water  mark.  Which  State  would  hare  jurisdiction  over  this  8}woe  ? 
The  beet  authors  do  not  confine  a  river  to  the  water  at  any  given 
stage.  Judge  McOomas  in  same  case,  p.  682,  says:  ''The  most 
approved  of  these  writers  (on  the  laws  of  nations)  define  a  river  to 
consist  of  the  water,  the  bed  and  the  banks.  It  is  a  compound 
idea;  it  cannot  exist  in  the  absence  of  any  of  its  constituent  parts. 
Deprive  it  of  a  bank,  and  it  loses  its  character  of  a  river.  Take 
from  it  its  bed,  and  the  same  consequences  ensue.  It  cannot  be 
confined  to  the  simple  term  water,  because  that  is  only  an  in- 
gredient of  the  compound.  Then  you  must  necessarily  associate 
the  bed,  the  banks  and  the  water,  to  constitute  any  idea  of  the 
term  river.*'  This  court  in  the  Ciise  of  Ravenstoood  v.  FUmingSy  22 
W.  Ya.  52,  held,  that  it  required  the  bed,  shores  and  banks  as  well  as 
the  water,  to  constitute  tlie  Ohio  river.  And  we  then  held,  that 
the  State  of  West  Virginia  held  title  in  trust  for  the  public  of  the 
whole  of  said  river  including  its  bed,  shores  and  banks,  so  far  as  it 
traversed  its  territory.  Speaking  for  mjrself,  I  agree  with  the  dis- 
senting judges  in  Oarner*8  case,  that  ordinary  high-water  mark  on 
the  north-western  side  of  the  Ohio  river  is  the  boundary  between 
the  State  of  West  Virginia  and  Ohio. 

But  it  is  not  necessary  to  decide  this  question  in  this  case.  The 
question  here  presented  was  not  decided  in  Oamer^s  case.  The 
question  here  is  the  third  one  adjourned  to  the  General  Court  in 
that  case:  ''  Is  the  jurisdiction  of  West  Virginia  co-extensive  with 
the  water,  while  it  is  confined  within  its  banks  ?"  We  are  in 
this  case  prepared  to  hold,  that  the  jurisdiction  of  West  Virginia  is 
co-extensive  with  the  water  of  the  Ohio  river,  while  it  is  confined 
within  its  banks,  and  that  the  State  in  the  proper  county  has  juris* 
diction  of  ofFenses  committed  on  a  boat  afloat  on  the  Ohio  river 
while  confined  within  its  banks,  whether  such  boat  is  or  is  not 
fastened  to  some  object  on  the  bank.  If  this  were  not  so,  our  citi- 
zens might  with  impunity  violate  our  revenue  and  other  laws.  But 
without  regard  to  the  consequences,  which  might  follow  it,  the  State 
did  not  possess  such  jurisdiction,  Virginia,  which  confessedly  owned 
before  the  cession  the  territory,  through  which  the  Ohio  river  runs, 
did  not  cede  away  her  jurisdiction  over  the  waters  of  the  river,  no 
matter  what  the  stage  was,  so  long  as  it  was  confined  within  its  banks. 

There  is  no  error  in  the  judgment  of  the  judge  of  the  Circuit 
Court  of  Jackson  county,  and  it  is  therefore  affirmed. 

Judgment  afirmed. 
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CBS  W.  Ya.  4C4.) 
LaoMord  and  tenant — tUHmdonment  ofprejniaes. 

Where  a  tenant  merely  removes  from  the  leased  premises  during  his  term,  the 
landlord  is  not  authorized  to  re-enter  and  put  another  tenant  in  xxMsession, 
and  the  first  tenant  may  recover  the  possession. 

ENTRY  and  detainer.     The  opinion  states  the  case.  The  plaint- 
iff had  judgment  below. 

/.  ff.  Schilling,  for  plaintiff  in  error. 

SxTDSR,  J.  Action  of  unlawful  entry  and  detainer  tried  before 
a  justice  and  taken  by  appeal  to  the  Circuit  Oourt  of  Boane  county, 
where  the  case  was  tried  by  jury  and  a  Yerdict  rendered  and  judg- 
ment giYen  for  the  plaintiff ,  J.  T.  Chancey,  and  the  defendant,  John 
Smithy  brought  the  case  to  this  court  by  writ  of  error. 

All  the  facts  proYcd  are  certified  and  are  in  substance  as  follows: 
The  plaintiff,  Ghancey,  rented  the  premises  in  controYersy  for  one 
year  ending  March  1,  1883,  took  possession  and  was  living  on  the 
promises  and  in  August,  1882,  he  rented  the  same  for  another  year  to 
expire  March  1,  1884.  In  the  fall  of  1882,  he  sowed  a  port  of  the 
land  in  wheat  and  in  November  of  that  year  he  moved  off  the  farm 
leaving  some  fodder  and  hay  thereon  which  he  sold  during  the  winter, 
bat  when  he  left  he  requested  one  Biddle  to  look  after  the  farm  and 
pat  up  the  fences;  that  in  March,  1883,  J.  W.  Hall,  from  whom 
the  plaintiff  had  leased,  rented  the  premises  to  the  defendant  and 
he  moved  on  them  March  27,  1883,  tliey  being  then  unoccupied  ex- 
cept by  the  wheat  crop  sown  by  the  plaintiff  and  the  hay  and  fodder 
left  thereon  as  aforesaid;  that  the  said  Hall  claimed  he  had  rented 
the  farm  to  the  plaintiff  for  the  second  year  on  conditions,  and  that 
as  the  plaintiff  had  left  it  and  let  the  fences  go  down  so  that  it  was 
oat  in  the  commons,  he,  HaU,  intended  to  hold  the  farm  if  he  law. 
folly  could. 

The  defendant  asked  the  court  to  give  the  jury  five  instructions, 
the  substance  of  which  is  embraced  in  these  propositions: 

1.  That  if  the  jury  believe  the  plaintiff  was  not  in  the  actual 
possession  of  the  premises  at  the  time  the  defendant  took  possession, 
they  must  find  for  the  defendant. 
Vol.  LII  —  28 
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2.  If  the  jury  find  that  the  plaintiff  leased  from  Hall  and  lived 
on  the  promises,  but  afterward  moved  off,  and  then  while  the  prem- 
ises were  unoccupied  the  said  Hall  leased  the  same  to  the  defendant 
and  put  him  in  possession,  they  must  find  for  the  defendant,  al- 
though the  lease  of  the  plaintiff  from  Hall  had  not  expired;  and 

3.  If  the  jury  believed  that  the  plaintiff  quit  the  premises  by  his 
own  act,  then  the  crops,  if  any  on  the  premises,  became  forfeited 
and  belonged  to  Hall,  his  landlord. 

The  court  refused  to  give  any  of  said  instructions,  but  in  lieu 
thereof  gave  the  following: 

''If  the  jury  believe  from  the  evidence  that  the  plaintiff  leased  the 
premises  mentioned,  and  that  his  term  had  not  expired,  and  that  he 
]iad  the  possession  thereof,  and  that  the  defendant,  during  the 
plaintiff's  term,  and  while  the  plaintiff  was  so  in  possession  by  oc- 
cupation or  the  cultivation  of  the  land,  leased  said  land  and  entered 
upon  said  premises  without  the  consent  of  the  plaintiff,  then  the 
jury  should  find  for  the  plaintiff  and  ascertain  his  damages;  but  if 
the  jury,  on  the  other  hand,  believe  from  the  evidence  that  the 
plaintiff  had  so  rented,  and  that  his  term  had  not  expired,  yet  that 
the  plaintiff  had  abandoned  his  lease  and  his  possession  of  the  said 
land  and  premises,  and  that  after  such  abandonment  by  the  plaint- 
itf  of  his  lease  and  possession,  the  defendant  rented  said  premises 
and  entered  thereon,  then  in  that  case  the  jury  should  find  for  the 
defendant." 

The  defendant  excepted  to  the  action  of  the  court  in  refusing  to 
give  his  instructions  and  in  giving  the  said  instructions  in  lieu 
thereof.     These  rulings  raise  the  first  question  to  be  decided. 

In  order  to  maintain  an  action  of  unlawful  entry  or  detainer 
it  is  essential  that  the  plaintiff  shall  have  actual  possession  or  the 
right  to  the  possession,  and  that  the  defendant  should  be  a  wrong- 
doer, but  where  he  has  the  right  it  is  not  essential  that  he  should 
also  have  the  actual  or  physical  possession,  the  pedis  possBS$iOy  at 
the  time  tlie  unlawful  entry  is  made  by  the  defendant.  S^rrs  v. 
Feick,  2i  W.  Va.  606;  Duff  v.  Oood,  24  W.  Va.  682. 

The  landlord,  by  leasing  the  premises  and  placing  the  tenant  in 
possession,  transferred  both  the  possession  and  the  right  to  the 
possession  to  the  tenant  during  the  term  of  the  lease,  and  during 
the  term  he  could  have  no  more  right  to  enter  than  a  stranger. 
All  his  rights,  so  far  as  the  possession  was  concerned,  were  abso- 
lutely vested  in  his  tenant ;  if  liowever  the  tenant  forfeits  his  lease 
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or  entirely  abandons  the  premises,  then  the  right  to  the  possession 
reverts  to  the  landlord  and  he  may  lawfully  enter.  Mitchell  v. 
Carder,  21  W.  Va.  277. 

In  the  case  at  bar  it  does  not  appear  that  the  plaintiff  had  either 
forfeited  his  lease  or  abandoned  the  premises.  He  left  a  growing 
crop  on  part  of  the  land  and  also  some  hay  and  fodder,  and  placed 
the  farm  under  the  care  of  Biddle  to  look  after  it  and  put  up  the 
fences.  He  showed  no  purpose  of  abandoning  it,  but  his  acts  and 
conduct  clearly  indicate  an  opposite  intention.  And  there  is  no 
evidence  of  any  forfeiture  of  the  lease.  The  fact  that  the  plaintiff 
moved  off  the  premises  without  abandoning  them  or  an  intention  to 
do  80  did  not  amount  to  a  vacation  of  the  possession  or  a  forfeiture 
of  his  lease.  It  follows  therefore  that  neither  of  the  instructions 
of  the  defendant  properly  stated  the  law,  and  especially  when 
applied  to  the  facts  in  this  case,  and  consequently  they  were  each 
properly  rejected.  The  instruction  given  by  the  court  was  a  cor- 
rect exposition  of  the  law  in  my  opinion,  as  applied  to  this  case. 
It  was  certainly  as  favorable  to  the  defendant  as  the  law  and  the 
facts  would  permit,  and  he  has  no  ground  to  complain  of  it. 

[Minor  matters  omitted.] 

For  the  foregoing  reasons,  I  am  of  opinion  that  the  judgment  of 

the  Circuit  Court  should  be  affirmed. 

Judgment  affirmed. 


Bbard  y.  Beabd. 

OKW.  ya.4880 
Paj^merU — f)oluntarff — reeoverjf. 

^^here  the  defendant  in  a  suit,  with  full  knowledge  of  the  facts,  volantarilj 
pays  part  of  the  demand,  and  judgment  is  rendered  against  him  for  the 
bthmce,  wbicli  is  conclusively  reversed  on  appeal,  he  cannot  recover  the 
ptrt  80  paid.* 


B 


ILL  for  injunction.     The  opinion  states  the  case.    The  injunc- 
tion was  denied  below. 


A.  R  Dennis,  for  appellant. 
A,  F,  Mathews,  for  appellees. 


*8ee  Bufalo  v.  (TMaUey  (61  Wis.  255),  60  Am.  Rep.  187,  and  note,  139. 
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JoHXSON,  Pres.  Abrsm  Beard  in  February,  1884,  filed  his  bill 
of  injanctioQ  in  the  Circuit  Court  of  Pocahontas  county  against 
John  G.  Beard  and  others,  in  which  he  alleged  that  the  defendants 
otheir  than  the  sheriff  of  the  county  in  1883  recovered  a  judgment 
against  him  for  $197.10  with  interest  and  $64  costs;  that  in  1881 
the  defendants  (except  said  sheriff)  filed  their  bill  against  him  in 
the  Circuit  Court  of  Greenbrier  county,  the  object  of  which  was 
to  compel  him,  as  administrator  of  his  deceased  wife,  Martha  A. 
Beard,  to  settle  his  accounts  as  such,  and  to  obtain  a  decree  against 
him  in  their  favor  as  distributees  and  next  of  kin  of  said  Martha 
A.  Beard  for  any  sum  that  might  be  in  plaintiff's  hands  as  such 
administrator;  that  in  said  cause  on  November  25,  1881,  a  final 
decree  was  entered  against  him  in  favor  of  the  plaintiffs  as  such 
distributees  for  $366.17;  that  from  such  decree  he  appealed,  and 
the  Supreme  Court  of  Appeals  reversed  the  said  decree,  holding 
that  the  personal  funds  in  his  hands  as  administrator  of  his  de- 
ceased wife  belonged  to  him  as  her  husband,  and  not  to  the  plaint- 
iffs in  said  suit ;  that  while  said  last  named  cause  was  pend- 
ing in  the  Circuit  Court  of  Greenbrier  county,  the  said  court 
entered  a  decree  referring  the  cause  to,  a  commissioner  for  an 
account,  thereby  deciding,  as  plaintiff  was  advised  and  believes, 
that  he  as  administrator  of  his  deceased  wife  wa£  liable  to  the 
plainliiffs  in  said  cause,  and  after  said  decree  was  entered,  he  on 
August  17,  1881,  paid  to  Alex.  F.  Mathews,  attorney  for  said  dis- 
tributees, the  sum  of  $200  on  account  of  what  might  be  due  from 
him  to  said  distributees;  that  all  said  defendants  except  the  said 
sheriff  are  insolvent;  that  he  has  a  right  to  have  credited  on  said 
execution  the  said  sum,  and  also  his  costs  in  the  said  suit  in  Green- 
brier county  and  in  the  appellate  court;  and  prayed  that  said 
execution  then  in  the  hands  of  said  sheriff  might  be  enjoined  to 
the  extent  of  the  sums  of  money  aforesaid.  The  injunction  wus 
granted. 

To  the  bill  the  defendants  demurred,  and  on  March  13, 1884,  in 
chambers  the  judge  of  the  Circuit  Court  heard  a  motion  to  dissolve 
the  injunction.  The  decree  recites  that  the  cause  came  on  to  be 
heard  upon  the  bill  and  exhibits,  the  demurrer  by  all  the  defend- 
ants except  the  sheriff,  the  motion  to  dissolve  the  injunction  to  the 
extent  of  the  said  $200,  in  the  bill  mentioned  as  having  been  paid 
by  the  plaintiff  on  the  17th  day  of  August,  1881,  to  the  defend- 
ants, and  which  said  plaintiff  in  his  bill  insists  shall  be  allowed 
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him  as  an  oftet  against  the  jadgment,  the  defendants  admitting 
and  conceding  that  the  plaintiff  is  entitled  to  the  benefit  of  the 
two  items  of  costs,  being  $20.50  and  $80.55  in  the  bill  mentioned 
as  credits  upon  or  offsets  against  the  said  judgment.  '*  Upon  con- 
sideration  whereof  the  court  is  of  opinion  and  decides  that  the 
said  1200  was  paid  under  such  a  mistake  of  law^  as  that  the  said 
plaintiff  is  not  entitled  to  relief  therefor,  and  that  he  can  neither 
recoTcr  the  same  directly  nor  have  the  benefit  of  it  as  an  ofliiset  to 
said  judgment;  and  it  is  therefore  ordered  that  the  said  motion  be 
BOfitained,  and  said  injunction  to  the  extent  aforesaid  of  said  $200 
be  dissolved,  and  fchat  the  said  defendants  be  authorized  to  enforce 
the  collection  of  the  execution  in  the  bill  mentioned  subject  to 
laid  admitted  credits  of  $20.50  and  $80.55,  and  the  question  as  to 
the  cost  of  the  suit  is  reserved  to  be  determined  at  the  final  hear- 
ing of  the  cause." 

From  this  decree  the  plaintiff  appealed. 

The  decree  of  reference  mentioned  in  the  bill  and  exhibited 
therewith  is  as  follows:  "  The  subpoena  in  this  cause  having  been 
retanied  executed  upon  the  defendants,  upon  motion  of  the  plaint^ 
IfEs  it  is  ordered  that  the  cause  be  referred  to  James  Withrow,  one 
of  the  commissioners  of  this  court,  with  instructions  to  take,  state 
and  report  to  the  next  term  of  this  court  an  account  of  the  admin- 
iitiation  of  the  defendant,  Abraham  McBeard,  upon  the  estate  of 
Martha  A.  Beard,  deceased,  showing  what  estate  or  funds  belonging 
to  said  estate  have  come  or  should  have  come  to  his  hands,  what 
disbarsemeuts  have  been  by  him  properly  made,  and  what  balance, 
if  any,  remains  in  his  hands  or  for  which  he  is  liable,  still  due  to 
the  estate  of  his  said  intestate,  any  matter  to  be  specially  stated, 
deemed  pertinent  by  himself  or  required  by  any  party,  but  before 
executing  this  order  the  said  commissioner  shall  give  personal 
notice  for  ten  days  of  the  time  and  place  when  and  where  he  will 
do  so  to  all  the  parties  or  to  their  attorneys,  which  shall  be  equiva- 
lent to  said  personal  notice,  and  the  clerk  of  this  court  is  directed 
to  convene  in  the  manner  prescribed  by  law  the  creditors  of  said 
Martha  A.  Beard  to*prove  their  debts  before  said  commissioner." 

For  a  full  statement  of  the  cause,  in  which  this  order  was  made, 
reference  is  made  to  Beard  v.  Beard,  22  W.  Va.  130.  By  that 
f'tutement  it  will  appear,  that  'Hhe  summons  to  answer  the  bill  was 
^t-rred  and  a  few  days  thereafter  at  the  June  term,  1881,  without 
any  written  notice  that  such  motion  should  be  made,  before  the 
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necessary  time  had  elapsed  for  taking  the  hill  for  confessed,  the 
Oircnit  Court  on  motion  referred  the  cause  to  a  commissioner,"  etc. 
If  the  plaintiffs  in  said  snit  owed  the  defendant.  Beard,  the 
1200,  and  were  insolvent,  as  they  admitted  themselves  to  he,  in 
the  demurrer  to  the  bill  in  this  case  filed  against  them  by  said 
Beard,  and  they  were  seeking  to  recover  from  him  a  larger  amonnt 
on  judgment  and  execution  against  him,  he  would  clearly 
have  the  right  to  enjoin  the  collection  to  the  extent  of  the  t200. 
Mattingly  v.  Sutton,  19  W.  Va.  19,  and  would  not  be  turned 
over  to  an  action  of  assumpsit  against  them  to  recover  the  1^00. 
The  question  is:  Did  they  owe  him  the  money,  and  would  he  have 
been  entitled  to  recover  it  in  an  action  of  assumpsit  t  It  is  too  well 
settled  in  Virginia  and  in  this  State  to  now  be  controverted,  that 
when  one  voluntarily  pays  money  to  another  with  full  knowledge  of 
all  the  facts  but  under  a  mistake  of  law,  he  cannot  recover  it. 
Mayor  of  Richmond  v.  Judah,  5  Leigh,  305;  Haigh  v.  Building 
Association,  19  W.  Va.  792;  Transp.  Co.  v.  Sweeizer,  25  W.  Va.  434. 
It  is  also  well  settled,  that  where  judgment  has  been  recovered  be- 
fore a  competent  court,  the  party  paying  that  judgment  cannot  re- 
cover the  money  in  another  action,  while  the  judgment  remains  in 
force.  Brunson  v.  Bacon,  1  Boot,  210;  Morton  v.  Chandler,  7  Me. 
46;  Loring  v.  Mansfield,  17  Mass.  394;  Carter  v.  Canterbury,  3 
Conn.  461;  Homer  v.  Fish,  1  Pick.  439;  Peck  v.  Woodhridge,  3  Day, 
36;  WHber  v.  Sproat,  2  Gray,  431;  Cobb  v.  Curtiss,  8  Johns.  470; 
White  y.  Ward,  9  Johns.  23 ^;  Jobr.  Collier,  11  Ohio,  422;  Reskham 
V.  Brown,  4  Humph.  174;  Broughton  v.  Mcintosh,  1  Ala.  103.  It 
is  equally  well  settled,  that  where  money  has  been  paid  on  a  judg- 
ment, which  is  afterward  reversed,  the  money  so  paid  may  be  re- 
covered. Hosmer  v.  Barrett,  2  Boot,  156;  Duncan  v.  Kirkpatrick, 
13  S.  &  R.  292;  Sturgis  v.  Allis,  10  Wend.  354;  Duncan  v.  Ware,  5 
Stew.  &  P.  119;  Green  v.  Stone,  1  H.  &  J.  405;  dark  v.  Pinney^ 
6  Cow.  297;  Dennett  v.  Nevers,  7  Me.  39:i;  Raun  v.  Reynolds,  18 
Cal.  275;  McDonald  v.  Napier,  14  Ga.  89;  Stevens  y.  Fitch,  11 
Mete.  248;  Maghee  v.  Kellogg,  24  Wend.  32;  Bank  of  the  U.  S.  v. 
Bank  of  Washington,  6  Pet.  8;  Paulling  v.  Watson,  26  Ala.  205. 
The  reason  on  which  this  well-settled  law  is  founded  is,  that  the 
money  so  paid  was  paid  by  mistake  of  law.  The  mistake  of  lavr< 
which  authorizes  the  recovery  of  money  paid  thereunder,  is  the  mis- 
take of  the  party  paying  it.  But  when  paid  under  a  judgment  of  a 
competent  court,  until  such  judgment  is  reversed,  it  must  be  re- 
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garded  as  paid  under  the  law;  bat  when  the  judgment  is  reversed, 
it  is  then  a  nullity,  and  the  matter  stands  as  if  no  judgment  had 
ever  been  rendered,  and  not  having  been  paid  under  mistake  of  law 
by  the  party  paying  it  may  be  recovered. 

In  gome  of  the  cases  above  cited  property  was  levied  on  under  ex- 
ecutions; in  some  real  estate  was  sold;  in  some  the  parties  paid  after 
judgment  and  before  execution;  in  some  the  question  was  raised, 
whether  the  party  who  actually  received  the  money  should  be  sued 
or  the  plaintiff  in  the  action  or  suit;  in  some  the  question  arose  as 
to  what  was  the  remedy,  whether  an  order  of  restitution  in  the  same 
8uit  or  action,  or  a  scire  facias^  or  whether  it  could  be  recovered 
in  an  action  of  asttumpsil;  but  in  none  of  the  cases  was  it  doubted, 
that  the  party  paying  the  money  under  an  order,  judgment  or  de- 
cree was  entitled  to  I'ecover  it  in  some  mode.  In  none  of  the  cases 
was  it  paid  under  a  decree  settling  the  liability  of  the  defendant  and 
referring  the  cause  to  a  commissioner  for  an  account.  In  these 
cases  the  right  to  recover  the  money  is  not  made  to  depend  on  the 
fact,  that  the  party  was  bound  to  pay  it  to  prevent  his  lands  or 
goods  from  being  sacrificed  under  a  forced  sale.  The  principle  un- 
derlying these  decisions  is,  that  if  the  money  has  been  paid  by  order 
of  a  court,  and  that  order  being  reversed  is  as  if  it  never  existed,  the 
party  not  having  therefore  paid  under  a  mistake  of  law  may  re- 
cover his  money. 

To  which  of  the  foregoing  class  does  the  plaintiff  belong  ?  It 
cannot  be  pretended  that  he  is  in  the  second  class,  because  the 
money  was  not  paid  under  such  a  judgment  or  decree,  as  is  there 
described.  Is  he  protected  under  the  third  class  ?  Did  he  pay  his 
money  under  the  operation  of  a  decree,  which  has  been  reversed  ? 
If  he  did,  then  he  did  not  pay  it  under  a  mistake  of  law  and  can 
recover  it.  It  is  clear  that  he  did  not  pay  it  under  an  appealable 
decree.  He  paid  it  after  the  decree  of  reference  and  before  his 
ap|)earance  in  the  suit.  There  was  no  decree  rendered  against  him, 
under  which  payment  of  money  could  be  enforced.  In  fact  it  had 
not  yet  been  ascertained  by  the  court  how  much  ho  owed,  or  whether 
ho  owed  any  thing.  The  decree  of  reference  settled  nothing;  it 
could  not  be  said  to  have  settled  the  principles  of  the  cause.  Such 
a  reference  under  our  statute  could  have  been  made  in  vacation. 
The  order  of  reference  does  not  pretend  to  decide  that  the  defend- 
ant was  liable  to  pay  any  thing  to  the  plaintiff.  The  court  had  not 
yet  determined  to  whom  the  personal  estate  of  Martha  A.  Beard 
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should  be  distribated.  The  order  directed  the  creditors  to  be  con- 
vened, and  it  might  be  that  the  whole  estate  would  be  required  to 
satisfy  their  demands,  and  that  there  would  be  nothing  left  to  dis- 
tribute. The  order  required  the  commissioner  to  state  an  accoant 
''  showing  what  estate  or  funds  belonging  to  the  said  estate  have 
come  or  should  have  come  to  his  hands,  what  disbursements  have 
been  by  him  properly  made,  and  what  balance,  if  any,  remjains  in 
his  hands,  or  for  which  he  is  liable,  still  due  to  the  estate  of  said 
intestate,"  etc.  There  is  certainly  nothing  here  which  decides 
that  he  was  liable  to  pay  any  money  to  the  plaintifiEs.  If  the  report 
showed  it  would  require  all  the  funds  to  pay  the  creditors,  the 
plainti£b  would  have  received  nothing.  The  bill,  it  is  true,  claims 
that  there  were  funds  in  his  hands,  to  which  the  plaintifis  were 
entitled  as  the  distributees  of  defendant's  intestate.  But  the  bill 
was  not  taken  for  confessed,  and  the  court  did  not  decide,  that  the 
plaintiffs  were  entitled  to  receive  any  thing.  Such  an  order  could 
afterward  be  properly  disregarded  by  the  court  without  bill  of  review 
or  motion  for  rehearing. 

In  none  of  the  cases,  which  we  have  examined,  has  it  been  held, 
that  where  money  has  been  paid  after  suit  brought,  it  could  be  re- 
covered, except  in  cases  where  it  was  paid  after  a  decree  or  judg- 
ment requiring  it  to  be  paid  had  been  entered  by  the  court,  and 
had  been  reversed  on  appeal  or  writ  of  error.  We  have  found  no 
case  in  which  it  has  been  held,  that  where  after  suit  brought  the 
money  had  been  voluntarily  paid,  before  a  judgment  was  rendered 
requiring  it  to  be  paid,  it  could  be  recovered,  even  if  the  judgment 
were  afterward  reversed  on  writ  of  error.  It  seems  to  us,  that  it 
makes  no  difference,  whether  he  paid  the  money  before  suit  brought 
or  after,  if  he  pays  it  under  his  own  decision  of  the  law,  and  not 
under  the  decision  of  the  court.  In  either  case  he  pays  it  under  a 
mistake  of  the  law. 

In  Brisbane  v.  Dacres,  5  Taunt.  152,  Gibbs,  J.,  said:  "  The 
party  has  his  option,  whether  to  litigate  the  question  or  submit  to 
the  demand  and  pay  the  money." 

In  Brown  v.  McKinnaUyy  1  Esp.  279,  a  party  who  was  sued  for 
old  iron  sold  and  delivered,  paid  the  sum  demanded  objecting  at 
t}ie  time,  that  the  iron  was  not  such  as  he  contracted  for,  but  was 
of  an  inferior  quality  and  less  value,  and  giving  notice  to  the  vendor 
that  payment  was  made  without  prejudice,  and  that  a  suit  would 
be  brought  to  recover  the  overplus  thus  paid.     On  his  bringing  such 
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snit  Lord  Kenyok  decided  that  it  could  not  be  maintained,  and 
Slid  that  to  allow  it  would  be  to  try  every  question  twice;  that  the 
same  legal  ground,  which  would  entitle  the  plaintiff  to  recover  in 
that  suit,  would  have  been  a  good  defense  to  the  suit  brought  against 
him  by  the  defendant. 

In  Hamlet  v.  Richardsoji,  9  Bing.  644,  the  pLiintiff  had  paid  a  cer- 
tain sum  of  money  after  action  brought  with  knowledge  of  the  facts, 
on  which  the  demand  was  founded,  and  it  was  held  that  he  could 
not  recover  it. 

In  Milnes  v.  Duncan,  6  Barn.  &  Ores.  671,  Holroyd,  J., 
■'ud  that  money  paid  after  legal  proceedings  were  instituted  could 
not  be  recovered,  if  there  were  no  fraud  in  the  party  receiving  the 
money.  The  same  doctrine  was  recognized  in  Duke  de  Oadaval  v. 
Collikm,  4  A.  &  E.  858. 

In  Forbs  v.  Appleton^  5  Cush.  115,  it  was  held  that  a  payment 
of  money  in  order  to  prevent  the  obligee  in  a  bottomry  bond  from 
enforcing  the  same  by  taking  possession  of  the  vessel,  is  not  a  com- 
pulsory but  a  voluntary  payment,  which  if  the  money  demanded  is 
not  due  does  not  give  the  debtor  a  right  to  recover  it,  although  he 
declares  at  the  time  of  payment  that  he  makes  it  under  coercion, 
and  intends  to  reclaim  the  money  by  action.  Dewey,  J.,  said: 
" The  present  case,  looking  at  the  facts  agreed,  seems  to  present 
nothing  beyond  the  ordinary  case  of  a  voluntary  payment  of  money 
to  avoid  a  law-suit.  The  party  demanding  the  money  had  not  the 
actual  possession  of  the  vessel,  which  was  the  subject  of  the  bot- 
tomry bond,  and  could  not  proceed  further  with  the  levy  upon  the 
same  by  means  of  any  process  in  the  nature  of  an  execution  or 
warrant  of  distress.  The  proceeding  against  the  ressel,  althougii 
a  proceeding  in  rem  and  authorizing  a  sequestration  of  the  vessel, 
was  yet  one  easily  discharged  by  making  a  deposit  of  money  or 
giving  proper  security  to  pay  such  demand  and  all  costs,  if  the 
same  should  be  duly  established  before  the  proper  tribunal.  A 
threatened  law-suit  is  not  that  species  of  duress  which  will  author- 
ize  the  party  to  recover  back  money  voluntarily  paid  on  an  illegal 
claim.'' 

In  Benson  v.  Monroe,  7  Gush.  125,  it  appeared  that  a  yessel 
arrived  at  Boston  in  1847  with  alien  passengers  on  board;  after 
the  passengers  were  landed,  the  master  refused  to  pay  the  head- 
money  of  12  for  each  of  one  hundred  and  forty  passengers  de- 
manded by  the  superintendent  of  alien  passengers  under  the  stat- 
Vor.  LII  —  29 
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ute  of  1837,  chapter  238,  section  3,  which  had  by  the  Supreme 
Goart  of  Massachusetts  been  declared  constitutional  and  valid. 
Whereupon  the  overseers  of  the  poor  commenced  a  suit  (under  the 
statute,  chap.  46,  §  :^8,  and  statute  of  1837,  chap.  238,  §  6)  against 
the  owners  of  the  vessel  to  recover  the  penalty  of  $200  for  each 
passenger,  and  attached  the  vessel  in  the  sum  of  $30,000.    The 
owners  thereupon  paid  the  head-money  demanded  and  costs  under 
protest  and  with  notice  that  they  intended  to  sue  to  recover  it. 
The  statute  of  1837  was  afterward,  on  writ  of  error  to  the  Supreme 
Gourt  of  Massachusetts  in  the  case,  in  which  said  statute  was  de- 
cided to  be  constitutional,  held  by  the   Supreme  Gourt  of  the 
United  States  unconstitutional  and  void.     7  How.  283.    It  was 
held  that  the  owners  could  not  maintain  an  action  to  recover  the 
money  so  paid.     This  seems  to  be  a  great  hardship,  but  Metcalf, 
J.,  said:  '^  The  court  deem  this  a  plain  case.    It  is  an  established 
rule  of  law  that  if  a  party  with  full  knowledge  of  the  facts  volun- 
tarily pays  a  demand  unjustly  made  on  him  and  attempted  to  be 
enforced  by  legal  proceedings,  he  cannot  recover  back  the  money 
as  paid  by  compulsion,  unless  there  be  fraud  in  the  party  enforcing 
the  claim  and  a  knowledge  that  the  claim  is  unjust.    And  the  case 
is  not  altered  by  the  fact  that  the  party  so  paying  protests,  that  he 
is  not  answerable,  and  gives   notice  that  he   shall  bring  suit  to 
recover  the   money  back.     He   had  an   opportunity  in   the  first 
instance  to  contest  the  claim  at  law.    He  has,  or  may  have,  a  day 
in  court.     He  may  plead  and  make  proof  that  the  claim  on  him  is 
such  that  he  is  not  bound  to  pay.'' 

So  in  this  case  Beard  should  have  contested  the  claim  before  be 
paid  a  part  thereof,  as  he  did  afterward;  and  if  he  had  paid  nothing 
until  the  court  on  such  contest  had  entered  a  decree  against  him 
for  the  money,  and  it  had  then  been  paid,  and  the  decree  had  after- 
ward been  reversed  on  appeal  he  could  recover  the  money.  But  as 
we  have  seen,  he  did  not  do  this,  but  before  decree  settling  his 
liability  —  with  a  full  knowledge  of  all  the  facts  —  he  voluntarily 
paid  the  $200.  He  paid  it  under  his  own  mistake  of  law,  and  can- 
not recover  it.  Suppose  he  had  paid  the  $200  before  suit  was 
brought,  and  he  had  contested  the  residue,  and  the  decree  had 
been  reversed,  would  it  be  contended  that  in  a  suit  to  recover  the 
money  which  he  had  paid  under  the  said  decree,  he  could  include 
the  $200  paid  before  suit  brought  under  a  mistake  of  law  ?  It 
does  not  in  our  opinion  change  the  mutter  when  he  pays  it  after 
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gait  brought  under  his  own  mistake  of  law.  This  is  a  hard  case, 
because  the  plaintiffs  in  the  former  suit  are  not  in  conscience  en- 
titled to  the  money.  But  we  cannot,  in  order  to  relieve  the  hard- 
ship, set  a  precedent  that  will  unsettle  authority  and  do  vastly 
more  harm  than  good.  The  plaintiff  in  this  case  falls  within  the 
first  class ;  is  one  of  those  who  with  full  knowledge  of  all  the 
facts  pay  money  under  a  mistake  of  law,  and  cannot  therefore 
recover  it 
The  order  dissolving  the  injunction  must  be  affirmed. 

Judgment  affirmed. 


SCHWARZBACH  V.  OhIO  VaLLEY   PrOTECTIVB  UKION. 

(S5W.  Vs.  622.) 

Insuranee  —  life  —  deelarcUians  of  insured  —  toarranties. 

DecUntioBs  of  one  whose  life  is  insured  for  the  benefit  of  others,  tending  to 
eontradict  statements  in  his  application  and  ayoid  the  policy,  are  inad- 
missible.* 

An  application  for  life  insurance  warranted  that  the  answers  therein  were  cor- 
rect and  true,  and  declared  that  if  any  of  them  should  be  in  any  material 
respect  untrue  or  false,  or  tend  to  deceive  the  insurer,  the  contract  should  be 
Toid.  Held,  a  mere  representation  a  breach  of  which  was  not  fatal  unless 
fraadulentlj  false,  f 

ACTION  on  a  life  insurance  policy.     The  opinion  states  the 
points.     The  plaintiff  had  judgment  below. 

H,  M.  Russell,  for  plaintiff  in  error. 

W,  P.  Hubbard,  for  defendant  in  error. 

Oreen,  J.  [Omitting  other  points.]  The  next  question  I  will 
consider  is:  Did  the  court  below  err  in  refusing  to  permit  the 
defendant  below  to  prove  the  statements  made  by  George  Schwarz- 
bach,  the  insured,  prior  to  his  application,  which  contradicted  his 
statements  contained  in  his  application  for  this  policy  of  insurance 

*8ee  Union  Center  Life  Ins.  Co.  y.  Cheever  (86  Ohio  St.  201).  38  Am.  Rep. 
913;  Mobile  Life  Ins.  Co.  y.  Morris  (8  Lea,  104),  81  Am.  Rep.  631;  Singleton  y 
A  Louis  Ins.  Co.  (66  Mo.  18),  27  Am.  Rep.  821. 

f  See  FUeh  v.  Am.  Pop.  Ufe  Ins.  Co.  (59  N.  Y.  557).  17  Am.  Rep.  872. 
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in  reference  to  hie  having  bad  serioas  sicknesB  within  SBveii  yesra 
before  mftking  thie  appHcati<m  and  in  reference  to  kis  having 
brothenB  and  sisteni  P  When  this  evidence  was  oiiesed,  it  was  not 
stated  by  the  defendwnts  below,  tkat  these  statements  with  reference 
to  his  health  had  been  made  about  the  time  of  his  application  for 
the  insiirance,  or  that  they  were  ststemeiLts  relative  to  his  health 
wfven  these  statements  were  made,  fact  relative  to  his  having  had 
serious  sickness  some  time  prior  to  these  statements.  For  ail  that 
the  record  shows,  these  statements  may  have' been  nude  ye&re  before. 

The  dncisione  on  the  question  of  the  admissibility  of  declarations 
made  by  the  insured,  when  the  insurance  is  for  the  benefit  of  others 
as  in  this  case,  are  somewhat  conflicting.  In  Avcrson  v.  Kinnard, 
6  East,  IrdS,  it  wus  held  that  in  an  Actiom  by  a  hushand  on  a  policy 
of  insurance  on  his  wife's  life,  declarations  made  by  the  wife  to  an 
acquaintance,  while  lying  in  bed  in  the  day-time  apparently  ill,  that 
she  was  in  bad  liealth  and  had  been  sick  for  some  time  and  was  sick 
when  she  went  to  Manchester  a  few  days  before  to  get  a  certificate 
of  her  good  health  preparatory  to  getting  this  policy  of  insnranoe 
on  her  life  in  favor  of  her  husband,  and  that  she  was  afraid  she 
would  not  live  ten  days,  when  the  policy  would  be  returned,  and  her 
husband  would  lose  the  benefit  of  the  insurance,  were  proper  evi- 
dence to  show  her  ill  state  of  health,  when  the  policy  was  issued. 
In  Kelsey  v.  Unieii  Life  Ingyranc^  Company ,  35  Conn.  ^5,  in  an 
action  by  a  husband  on  Ins  policy  on  his  wife's  life,  letters  of  hers 
written  a  few  days  before  the  application  was  made,  in  which  she 
spoke  of  her  health  as  very  bad,  were  held  admissible  to  contradict 
the  policy  was  issued,  she  was  in  bad  health. 

These  cases  were  decided  pai'tly  on  the  ground  that  these  decla- 
rations were  a  part  of  the  res  gestce.  But  the  reasoning  of  the 
court  in  these  cases  and  the  decisions  have  not  been  approrved 
in  other  cases.  In  JPralernal  Mut.  Ins,  Go,  v.  Applegate,  7  Ohio 
St.  292,  where  the  suit  was  on  a  policy  on  the  husband's  life  for  the 
benefit  of  his  wife,  it  was  held  that  the  admissions  of  the  husband, 
after  the  policy  was  issued,  were  not  competent  evidence  against 
the  plaintiff.  The  court  say:  **They  are  not  the  declaration  of  a 
sick  person  in  relation  to  his  condition  at  the  time  of  making 
them.  *  *  *  They  were  not  against  his  interest.  ♦  ♦  * 
They  were  niot  the  statements  of  one,  who  had  been  a  witness  in  the 
trial,  offered  to  impeach  his  isredit.  *  *  *  Th»y  wen  tiuxai<ase 
mere  hearrsay."    It  is  evident,  that  had  the  declanitiona^f  therhus- 


APRIL  TERM,  1885.  229 


Sh^wanbach  v.  Okio  Valley  Pntecsfeiw  U 


hand  been  in  tibis  case  made  witii  ref  essence  to  Inft  headih  ai  siamc 
pfBiioiLB  time,  and  these  declanitiona  bad  been  manbe  before  blie 
policy  was  iasaed,  on  the  reasoning  of  the  OMu  case  thej  wouki 
have  been  neoessarily  rejected  as  mere  hearsay.  Thasame  riews  wesst 
taken  in  Washington  Life  Ins,  Co.  v.  Hmiey,  10  Kan&  525,  aiod 
speaking  of  the  English  and  Connecticut  cases  faefore  cited,  the 
court  say:  ''In  both  cases  howerer  they  were  considered  by  tiie 
courts  as  being  so  near  the  application  as  to  be  properly  a  paoii  of 
the  res  gesta.  *  *  *  While  it  may  be  doubted  whether  the 
reasons  given  for  tbfise  two  decisions  are  good,  still  they  in  no  wise 
conflict  with  the  well-aettled  principles,  npan  which  o^her  cases 
were  and  this  must  be  decided."  In  aoeacdanoc  with,  those  views 
it  hss  been  held  that  statements  as  to  healtli  made  by  the  insured 
some  months  prior  to  the  insurance  to  persons  other  than  the  com- 
pany or  the  physician  were  inadmissible.  iStai/l  t.  MassucliMsetts 
Mut,  Life  las.  Co.,  2  Thomp.  &  Cook,  308;  see'ako  Resd^  v.  N.  Y,  C 
R.  Co^y  45  X.  Y.  5  74^  So  the  previous  dedlaratkms«af  the  inaiired.as  to 
his  habits  have  been  held  mere  hearsay  and  inadmissiJiile  against  the 
insored  {Rawles  v.  Amer.  MuL  Life  Ins,  Co.,  36  Barb.  357),  and 
his  statements  subsequent  to  the  issuing  of  the  policy  ace  equally 
inadmissible.  27  N.  Y.  2S2.  These  amthoritiw  aa  w<ell  as  reason 
lead  me  to  the  conclusion,  that  the  court  below  did  not  enr  in  re- 
fasing  to  admit  any  of  the  declarations  of  the  imured.  mode  tn  third 
persons  at  or  about  the  time  the  policy  was  issuad,  either  as  to  the 
former  state  of  his  health,  his  having  formierly  had  severe  sickness, 
or  as  to  his  having  had  brothers  and  sisters.  These  declarations 
were  all  mere  hearsay  and  cannot  be  used  as  against  the  plaintiffs. 
The  insured,  who  made  them,  had  no  interest  in  the  policy,  n^ost  if 
not  all  these  declarations  having  been  made  long  before  the  polic\'  was 
issued.  Even  if  made  afterward,  they  were  equally  mere  heoffsay; 
he  never  did  have  any  interest  in  tlie  [wliey.  He  was  not  a  witness 
in  this  case,  so  as  to  permit  his  evidence  to  be  thus  coutEadicted; 
nor  were  they  declarations  of  a  sick  person  relative  to  his  condition 
at  the  time  of  the  making  of  these  declarations. 

The  next  important  question  in  this  case  is:  *' What  is  tii/c  con- 
struction of  this  policy  ?  Were  aU  the  answers  made  by  the  ap- 
plicant to  the  questions  propounded  on  his  application  waii-rj/iLtiHil 
ko  be  absolutely  true,  or  could  the  jnry  consider  whether  tlie 
answers  given,  which  were  not  true  id  whole  or  in  part,  wore  ma- 
terial or  immaterial,  and  whether  they  tended  in  any  way  to  injure 
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the  defendaut  below  by  misleading  it  and.  inducing  it  to  enter  into 
a  contract  and  issue  a  policy,  which  it  might  possibly  haye  declined 
had  true  answers  been  given  to  the  questions?  The  authorities  all 
agree,  that  if  by  the  contract  and  policy  the  applicant  warranted 
his  answers  to  be  true  in  all  respects,  then  this  removes  their  ma- 
teriality from  the  consideration  of  the  jury  or  of  the  court;  and  if 
the  answers  are  any  of  them  untrue,  though  they  be  such  as  the 
court  or  jury  might  believe  could  not  have  prejudiced  the  defend- 
ant, nor  in  any  degree  influenced  the  defendant  in  entering  into 
the  contract  or  issuing  the  policy,  yet  the  insured  or  person  for 
whose  benefit  the  policy  was  taken  cannot  recover  upon  it.  For 
the  parties  to  the  contract  have  for  themselves  declared  that  every 
question  and  answer  should  be  regarded  as  material,  and  an  untrue 
answer  should  avoid  the  policy.  See  ^tna  Ins.  Co.  v.  France,  94 
U.  S.  561;  Jeffries  y.  Life  Ins.  Co.,  22  Wall.  47;  Iboi  v.  jSina 
Life  Ins.  Co.,  61  N.Y.  671;  Powers  v.  Northeast.  Mat.  Life  As8*n, 
50  Vt.  630;  Co-operative  Association  v.  Leflore,  53  Miss.  2  syl  4,  5. 

But  in  ascertaining  whether  the  answers  to  questions  put  to  the 
applicant  are  warranties  or  representations,  it  should  be  borne  in 
mind  that  when  a  policy  contains  contradictory  provisions,  or  is  so 
framed  as  to  render  it  doubtful  whether  the  parties  intended  that 
the  exact  truth  of  the  applicant's  statements  should  be  a  condition 
precedent  to  any  binding  contract,  the  construction  which  imposes 
on  the  insured  the  obligations  of  a  warranty  should  not  be  favored. 
Nat.  Bank  v.  Ins.  Co.,  95  U.  S.  673.  The  case  of  Washington  Ihik, 
Co.  v.  Baney,  10  Kans.  525,  was  one  in  which  this  principle  of 
construction  was  applied,  and  the  answers  of  the  insured  were  not 
regarded  as  warranted  to  be  absolutely  true. 

There  are  in  this  contract  and  policy  certain  phrases,  that  takiMi 
by  themselves,  would  be  warranties  of  the  absolute  truth  of 
the  answers  by  the  applicant  to  the  questions  propounded  to  hiui, 
whether  they  were  material  or  not,  while  in  other  portions  of  it 
there  are  provisions  which  seem  to  qualify  or  contradict  this  war- 
ranty of  the  truth  of  these  answers  without  regard  to  their  materi- 
ality or  the  good  faith  with  which  they  were  made.  Thus  the 
policy  says  it  was  issued  'Mn  consideration  of  the  representations, 
agi'eements  and  warranties  made  by  the  insured;"  and  in  the  ap- 
plication the  insured  says:  " I  hereby  represent  and  warrant  that 
the  statements  and  answers  above  and  herein  made  and  the  state- 
ments accompanying  are  true  and  correct,  and  I  have  not  cou- 
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cealed,  withheld  or  misrepresented  any  material  circumstance  or 
fact  of  the  past  or  present  state  of  my  health,  condition  or  habits 
of  life  which  the  managers  of  the  Ohio  Valley  Life  Insurance  Pro- 
tective Union  ought  to  be  made  acquainted  with,  or  which  renders 
me  unfit  for  membership  in  said  association.  That  these  answers 
or  statements  not  written  by  me  were  written  on  my  dictation  and 
at  my  request,  and  constitute  warranties  on  my  part."  But  in 
apparent  contradiction  of  these  sweeping  phrases  there  follows 
directly  afterward  this  language:  ''  And  if  the  same  be  in  any  ma- 
terial respect  untrue  or  false,  or  tend  to  deceive  said  association, 
then  this  contract  shall  be  void."  And  in  the  fourth  clause  of  the 
policy  this  application  containing  these  phrases  is  made  a  part  of 
the  policy.  It  may  be  regarded  as  settled  that  in  construing  a 
policy  the  courts  lean  in  favor  of  the  construction  which  makes 
a  statement  of  the  insured  a  representation  rather  than  a  warranty, 
and  when  taking  the  whole  policy  and  papers  referred  to  in  it  as  a 
part  of  it  together,  it  is  doubtful  whether  the  parties  intended  that 
the  statements  or  answers  of  the  insured  should  be  regarded  as 
representations  or  warranties,  the  court  will  construe  them  to  be 
representations  and  not  warranties.  See  Wilkinson  v.  Conn.  Mut. 
Ins.  Co.y  30  Iowa,  119;  Campbell  v.  JV.  B.  Mut.  Life  Im.  Co.,  98 
Mass.  381;  Oaraelon  v.  Hampden  Fire  Ins.  Co.,  50  Me.  680;  Hall 
T.  Howard  Ins.  Co.,  14  Wend.  385.  Applying  these  rules  in  this 
case  it  is  true  that  the  applicant  in  one  part  of  his  application 
says:  ^'I  hereby  represent  and  warrant  the  answers  above  are 
true  and  correct."  The  words  by  themselves  constitute  a  war- 
ranty. But  in  the  same  application  the  applicant  states:  ''If 
these  answers  and  statements  be  in  any  material  respect  untrue 
or  false,  or  tend  to  deceive  the  association,  this  contract  shall  be 
void."  This  unqualified  warranty  first  set  forth  in  the  applica- 
tion of  the  insured  immediately  following  the  answers,  and  also 
the  unqualified  warranty  with  which  this  application  commenced 
"that  he  did  thereby  declare  and  warrant  that  he  was  then  of 
sober  and  temperate  habits,  in  good  health,  of  sound  body  and 
mind,  and  that  he  did  usually  enjoy  good  health,  and  that  his 
age  at  his  next  birth-day  was  fifty-six  years,"  are  to  be  con- 
strued in  connection  with  the  statements  contained  in  the  latter 
part  of  this  application,  '*  if  these  statements  and  answers  be  in 
any  material  respect  untrue  or  false,  or  tend  to  deceive  the  associa- 
tion, then  this  contract  shall  be  void,  and  any  benefit  to  other  per- 
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iions  at  the  death  of  the  insured  shall  be  forfeited  to  said  aBsociatioiL" 
When  so  con^truedy  according  to  the  rules  above  laid  down,  ther 
convert  what  might  have  been  warranties  into  representations,  and 
require  of  us  to  apply  the  law  which  belongs  to  representations  and 
not  to  warranties  to  this  case.  The  law,  as  I  understand,  is  that 
when  a  fact  is  specifically  inquired  about  by  this  specific  inquiry, 
the  insurer  shows  that  he  regards  this  fact  as  material;  and  a  mis- 
representation contained  in  an  answer  to  such  questions  avoids  the 
contract  though  the  court  or  jury  may  think  the  inquiry  is  not  in 
reality  material,  that  is  that  a  true  answer  would  probably  have  pre- 
vented the  policy  from  issuing  or  if  issued  would  have  caused  the 
premium  demanded  to  be  increased.  Miller  v.  Mui.  Life  Ins.  Co., 
31  Iowa,  266;  8.  a,  7  Am.  Rep.  122;  Campbell  v.  K  E,  MuL  Life 
Ins.  Co.y  98  Mass.  381-403.  If  tlie  answer  to  a  question  is  untrue 
the  jury  has  no  right  to  say  that  the  variation  from  the  truth  is  as  to 
a  matter  not  material.  Fiich  v.  Am.  Pop.  Life  Ins.  Co. ,  2  Thomp.  & 
Cook,  247.  But  whether  a  particular  inquiry  be  made  as  to  a  fact 
or  not  any  statement  as  to  a  material  fact  which  is  a  misrepresenta- 
tion will  avoid  the  j)olicy.  Daniels  v.  Hudson  R.  F.  Ins.  Co.,  12 
Gush.  416.  By  a  material  fact  is  meant  one  which  would  probably 
have  caused  the  policy  not  to  be  issued  or  caused  a  change  of  the 
terms  on  which  it  Avas  issued." 

There  has  been  a  considerable  diversity  of  opinion  as  to  what  con- 
stitutes a  misrepresentation  which  avoids  a  policy.  Some  hold 
that  if  the  representation  is  materially  untrue,  it  avoids  the  policy 
even  when  it  is  made  in  good  faith  and  is  the  result  of  ignorance. 
Campbell  v.  New  Eng.  MuL  Life  Ins.  Co.,  98  Mass.  381,  and  Vose 
V.  Eagle  Life  and  Healih  Ins.  Co.,  6  Gush.  42.  But  there  are  other 
cases  in  which  it  is  held  that  a  representation  as  to  a  material  fact 
will  not  necessarily  avoid  a  policy,  simply  because  it  is  untrue  and 
that  in  addition  to  its  untruth  its  falsity  must  be  known  to  the 
insured.  WheeUon  v.  Uardisty,  8  El.  &  B.  232;  Anderson  t.  Fitsh 
gerald,  4  H.  L.  Gas.  484;  24  Eng.  L.  &  Eq.  1.  See  also  remarks  of 
Lord  Maxsfield  in  Ross  v.  Bradskaw,  1  Wm.  Bl.  313,  and  in  Stack- 
pole  V.  Lenion  cited  i  n  Park  Ins.  392.  See  also  Ra  wlins  v.  Desborougk, 
2  Mood.  &  R.  328,  333;  Hvchman  v.  Fernic,  3  M.  &  W.  506;  Sweete 
V.  Farlie,  6  C.  &  P.  1.  It  seems  to  me  that  no  particular  or 
arbitrary  rule  should  be  applied  to  life  policies.  After  a  long  con- 
troversy in  England  it  may  now  be  regarded  as  well  settled  there 
that  to  make  a  vendor  responsible  in  damages  for  a  representation, 
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which  turns  ont  to  be  niitrue,  it  must  be  made  mala  fide  and  not  in 
the  bma  fide  belief  that  it  is  true.  And  this  is  supported  by  the 
weight  of  American  authorities.  See  Grislip  v.  Cktiny  19  W.  Va. 
471  and  472,  where  these  English  cases  are  all  cited.  But  it  should 
always  in  this  connection  be  borne  in  mind  that  if  one  represents 
as  jiersonallj  known  to  him  \rhat  is  not  true,  though  he  may  believe 
it,  he  has  in  contemplation  of  law  acted  mala  fide  and  is  guilty  of  a 
legal  fraud  though  he  may  in  point  of  fact  have  acted  bona  fide; 
and  in  such  a  case  he  is  responsible  for  any  injury  resulting  from 
hia  false  representation.  Oabol  v.  Christie,  42  Vt.  121;  Hammaff  v. 
EmerwHy  27  Me.  308,  326;  Bennett  y.  Judson,  21  K.  Y.238;  Sfone 
j^Denneif,  4  Mete.  151;  Hazard  v.  Irtoin,  18  Pick.  95;  FUher  v. 
MtUeUy  103  Mass.  506.  These  cases  are  cited  and  this  doctrine  con- 
sidered and  approved  in  Crislip  v.  (7am,  19  W.  Va.  491  to  493. 

This  doctrine  has  peculiar  and  special  application  to  policies  of 
life  insurance,  for  it  is  obvious  that  most  of  the  facts  set  out 
especially  in  the  applications  now  generally  attached  to  the  policy 
and  expressly  made  a  part  of  it  are  facts  peculiarly  within  the  knowl- 
edge of  the  insured,  and  whether  he  says  so  or  not  must  be  regarded 
as  stated  on  his  own  personal  knowledge,  and  hence-  with  reference 
to  most  facts,  especially  when  stated  in  answer  to  questions  pro- 
poandcd  to  him,  he  must  be  regarded  iis  making  them  on  his  own  per- 
sonal knowledge  and  as  being  by  him  intended  to  be  so  understood 
bv  the  insurer.  This  being  the  case,  if  a  part  of  this  description 
w  UDtme  in  point  of  fact,  he  is  guilty  of  legal  fraud,  though  he 
may  not  have  intended  to  deceive,  and  really  did  not  act  malfifido 
in  point  of  fact.  But  sometimes  facts  are  stated  by  the  insured, 
which  the  insurer  must  from  the  nature  of  the  fact  stated  have 
known  were  not  stated  as  facts  absolutely  true  and  within  the  per- 
^nal  knowledge  of  the  insured.  When  the  fact  stated  is  of  this 
description,  on  the  principles  we  have  laid  down,  the  policy  should 
not  be  avoided  merely  because  the  statements  turn  out  afterward 
to  be  in  point  of  fact  untrue,  if  the  statement  was  made  in  perfect 
?«K)d  faith  and  with  the  full  belief,  when  the  statement  was  made, 
ttiat  it  was  true.  Of  this  character  would  be  a  statement  in  an 
application  that  the  insured  was  of  *^  sound  body;  "  for  of  course 
the  insurer  must  have  understood  such  a  statement  as  mJide  not 
upon  the  personal  knowledge  of  the  insured,  but  upon  his  belief 
from  all  the  knowledge  he  had  of  his  constitution.     For  of  course 

men  sometimes  believe  they  are  of  **  sound  body,"  when  in  point 
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of  fiict  they  have  some  '*  internal  disease,"  which  in  its  character  is 
fatal.  When  such  a  statement  as  this  is  made  in  an  application  for 
a  life-policy  on  the  principles  we  have  laid  down  the  policy  is  not 
forfeited,  if  the  statement  turns  out  to  be  untrue,  if  when  it  was 
made,  the  insured  believed  that  he  was  of  '^  sound  body  "  and  had 
no  suspicion  that  he  was  the  subject  of  an  ^'  internal  disease  "  fatal 
in  its  character.  If  on  the  other  hand,  the  insured  in  his  applica- 
tion should  state  in  answer  to  a  question,  that  he  had  not  had  a 
serious  illness  for  seven  years,  this  statement  the  insurer  must  have 
regarded  as  made  on  his  own  personal  knowledge;  and  if  in  point 
of  fact  it  was  untrue,  on  the  principles  we  have  stated  it  must  for- 
feit the  policy,  though  he  did  not  make  the  statement  in  point  of 
fact  mala  fide,  that  is,  with  a  purpose  of  deceiving,  but  only  from 
thoughtlessness  or  forgetfulness,  or  because  he  had  forgotten  that 
a  serious  illness,  which  he  had  had,  was  within  seven  years. 

I  apprehend  that  the  conflict  of  authorities  on  the  question, 
whether  there  must  be  fraud  in  a  misrepresentation  of  a  fact,  in 
order  to  avoid  a  policy,  has  arisen  principally  from  a  failure  to  dis- 
tinguish between  actual  fraud,  that  is,  a  misstatement  of  a  fact 
made  with  the 'intention  of  deceiving,  and  legal  fraud,  which  is  a 
misstatement  of  a  matter  within  the  personal  knowledge  of  the  in- 
sured, or  of  such  a  character  that  the  insured  must  have  regarded 
it  as  within  the  personal  knowledge  of  the  insured.  Such  a  misstate- 
ment of  a  matter  of  this  character  is  a  legal  fraud,  though  it  was  not 
made  with  intent  to  deceive.  And  I  apprehend  the  law  to  be  that 
a  misrepresentation  of  a  fact  made  by  the  insured,  whether  such 
misrepresentation  be  an  actual  fraud  or  a  legal  fraud,  jvill  avoid  a 
policy;  but  if  there  be  an  absence  of  all  fraud,  legal  or  actual  in  the 
misi^presentation  of  a  fact,  such  misrepresentation  will  not  avoid  a 
policy. 
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AatignmenifoT  creditors  — provmon  for  private  sale. 

A  provisioa  in  an  assignment  for  creditors  that  the  assignee  shall  sell  the  goods 
at  private  sale  does  not  render  the  assignment  f raadalent  on  its  face. 

rilHE  opinion  states  the  point. 

Simms  it  Efislow,  for  plaintiff  in  error. 

Orbvk,  J.  The  only  question  arising  in  this  case,  which  has 
been  argued  by  counsel  in  this  court  is,  whether  the  assignment 
executed  by  H.  F.  Earles  to  A.  D.  Neal,  dated  September  20,  1882, 
transferring  to  him  a  stock  of  goods  in  the  town  of  Milton  to  pay 
two  preferred  creditors  and  then  to  distribute  the  proceeds  pro 
rata  amongst  all  the  creditors  of  the  grantor,  was  fraudulent  on  its 
face.  Our  statute  of  frauds  provides,  that  "  every  assignment  given 
with  intent  to  delay,  hinder  or  defraud  creditors  shall  as  to  such 
creditors  be  void.*'  Code  ch.  74,  §  1.  To  make  an  assignment 
void  as  to  creditors  under  this  statute,  it  is  not  stifficient  that  the 
effect  of  it  is  to  delay  or  hinder  creditors;  for  every  assignment  of 
a  man's  property,  howerer  good  and  honest  the  consideration,  must 
necessarily  hinder  and  delay  his  other  creditors,  for  it  diminishes 
the  fund  out  of  which  his  creditors  may  obtain  satisfaction  of  their 
debts.  But  to  render  it  void  against  them,  it  must  be  made  with 
intent  to  delay,  hinder  or  defraud  them.  Meux  v.  Hoioell,  4  East,  13 ; 
Dance  y.  Seaman^  11  Grat.  778.  But  as  the  law  presumes  every 
man  to  intend  the  legal  consequences  which  must  naturally  flow 
from  his  voluntary  acts,  if  on  the  face  of  an  assignment  there  are 
provisions  which  are  contrary  to  the  public  policy  of  the  State  es- 
tablished by  statute-law  or  by  the  decisions  of  the  court  for  the  pro- 
tection of  creditors,  and  the  effect  of  which  is  at  the  same  time  to 
hinder  and  delay  creditors  in  a  manner  declared  illegal  by  statute- 
law  or  by  the  decisions  of  the  court,  the  law  will  conclusively  pre- 
sume tlutt  the  maker  of  such  an  assignment  intended  to  hinder  and 
delay  his  creditors  by  the  insertion  of  such  provisions  in  the  as- 
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sigiiment;  and  therefore  the  courts  as  a  mutter  of  law  declare  such 
iissignments  fraudulent  on  their  face,  or  as  it  is  generaUj  expi-essed, 
they  are  fraudulent  per  se. 

Is  the  assignment  in  this  case  of  that  character?  The  courts  in 
the  different  States  of  the  Union  have  reached  diverse  conclusions  as 
to  what  provisions  may  be  inserted  in  an  asaignmeot  or  deed  of 
trust  for  the  benefit  of  creditors  without  making  it  fraudulent  per 
96,  I  shaU  confine  myself  to  the  consideration  of  the  provision 
which  may  be  inserted  in  such  an  assignment  or  deed  of  trust  as  to 
the  management  and  mode  of  selling  the  property  assigned  with- 
out making  it  fraudulent  per  se. 

The  courts  of  the  State  of  Xew  York  have  probably  gone  further 
than  those  of  any  other  State  in  the  Union  in  holding  sach  assign- 
ments and  deeds  of  trust  fraudulent  on  their  face  because  of  pro- 
visions inserted  in  them  with  reference  to  the  management  and 
sale  by  the  assignee  of  trustee  or  the  pro^^erty  assigned.  They  ii|)- 
pear  to  have  reached  the  conclusion,  that  any  provision  inserteil  ni 
such  an  assignment  or  deed  of  trust  with  reference  to  the  maoagt'- 
ment  or  sale  of  the  property,  which  would  delay  the  creditors  of  the 
grantor  beyond  the  time  which  they  would  necessarily  be  delaye«i 
by  the  mere  fact  that  the  property  was  placed  in  the  hands  of  an 
assignee  or  trustee  to  sell  for  the  benefit  of  the  creditors  secured, 
would  make  the  assignment  or  deed  of  trust  fraudulent  per  sa,  Aa 
stated  in  Z>unAa;?>  V.  Waterman^  17  N.  Y.  9,  the  conclusion  reached 
is,  '^  that  a  debtor,  who  makes  a  voluntary  assignment  for  the  bene- 
fit of  creditors,  may  direct  in  general  terms  a  sale  of  the  property 
and  may  also  direct  upon  what  debts  and  in  what  order  the  proceeds 
shall  be  applied;  but  beyond  this  he  can  prescribe  no  conditions 
whatever  as  to  the  management  or  disposition  of  the  assigned  pro(>- 
erty."     See  also  Jessup  v.  Hulse,  21  X.  Y.  168. 

In  accordance  with  this  conclusion  it  is  held  in  New  York,  that 
a  power  granted  to  the  assignee  or  trustee  to  sell  on  credit  made  the 
iissignment  fraudulent  per  se;  for  this  of  course  did  delay  creditors 
beyond  the  time  for  which  they  were  necessarily  delayed  by  puttiu;: 
their  property  in  the  hands  of  the  assignee  or  trustee  to  be  sold  for 
the  benefit  of  creditors.  It  is  apparently  now  settled  in  New  York 
accordingly,  that  an  express  power  conferred  on  the  assignee  or 
trustee  to  sell  the  property  on  credit,  will  render  the  assignment  or 
deed  of  trust  fraudulent /?cr  se,  Barney  v.  GrtfiHy  2  N.  Y.  d(>5,371; 
Nicholson  v.  Lcaviff.  G  N.  Y.  510;  Bvrdickx.  Post,  6  N.  Y.  o'Z^; 
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Porter  ▼.  WiUiayns,  9  N.  Y.  142;  Kelloffg  t.  Slauson,  11  K.  Y.  302; 
Brigkam  t.  TtUinglKist,  13  N.  Y.  215.  But  in  reaching  this  con- 
clusion older  decisions  were  overruled.  Rogers  v.  DeForest,  7  Paige, 
272;  Nicholson  v.  Leavitt^  4  Sandf.  252.*  But  it  may  now  be  regarded 
settled  law  in  New  York,  that  the  giving  of  an  express  power  to 
the  assignee  or  trustee  to  sell  property  on  credit  makes  the  assign- 
ment or  deed  of  trust  fraudulent  per  se.  Oates  v.  Andrews,  37  N. 
Y.  657;  Morrison  v.  Brand,  6  Daly,  40;  Rapalee  v.  Stewart,  27  N. 
Y.  310.  And  this  conclusion  seems  to  be  a  necessary  consequence 
of  what  is  regarded  as  the  public  policy  of  the  State  of  New  York 
with  reference  to  the  protection  of  creditors  against  delays  in  the 
collection  of  their  debts  by  the  act  of  the  debtor.  The  fact  that 
sach  a  provision  was  made  by  the  debtor  in  good  faith  to  prevent  a 
sacrifice  of  the  property  will  make  no  difference.  In  accord  with 
these  views  it  was  decided  in  Dnnham  v.  Waterman,  17  N.  Y.  9, 
that  a  provision  in  the  assignment  or  deed  of  trust,  that  the  assignee 
or  trustee  might  continue  the  business  of  an  iron  foundry,  thougli 
intended  as  a  means  of  realizing  the  trust  fund,  and  with  a  view 
merely  of  winding  up  the  business,  would  render  the  assignment  or 
deed  of  trust  fraudulent  per  se.  As  a  matter  of  course  when  the 
public  policy  is  such  as  is  indicated  by  these  decisions,  a  direction 
contained  in  an  assignment,  that  the  assignee  should  retail  property 
on  credit,  would  render  the  assignment  fraudulent  per  se,  Meacham 
T.  Stiarns,  9  Paige,  398.  But  these  extreme  views  even  the  courts 
of  New  York  have  been  compelled  to  modify  or  evade.  It  was 
usual  in  that  State  and  others  to  insert  in  such  assignments  or  deeds 
of  trust  a  provision,  that  the  assignee  or  trustee  should  sell  and  dis- 
pose of  the  property  "upon  such  terms  and  conditions  as  in  his 
judgment  he  should  think  best  and  most  to  the  interest  of  the 
parties  concerned."  It  would  seem  very  obvious,  that  a  clause  thus 
vorded  would  authorize  a  sale  on  credit,  and  according  to  these 
New  York  decisions  render  the  assignment  or  deed  of  trust  fraudu- 
^ni  per  9e.  It  was  accordingly  so  held  in  Lf/on  v.  Plainer,  cited  in 
WoodlmmY.  Monher,  9  Barb.  255,  but  not  reported.  The  court  also, 
in  MoirY,  Brown,  14  Barb.  39,  thought  such  a  clause  certainly  gave 
a  power  to  sell  on  credit,  and  in  Schufeldty,  Abernethy,  2  Duer 
a33,  the  oourt  held  that  these  words  by  necessary  implication  gave 
a  diacretioiiary  power  to  the  assignee  to  sell  upon  credit,  and  it 
therefore  rendered  the  assignment  on  its  face  fraudulent  and  void. 

•  Reversed,  6  N.  Y.  510.— Rbp. 
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But  the  Court  of  Appeals  of  New  York  and  the  Supreme  Court 
of  this  State  being  as  it  seems  to  me,  unwilling  to  carry  out  to  their 
full  extent  the  views  which  they  had  expressed,  that  any  discretion 
expressly  conferred  on  the  assignee  as  to  the  mode  or  terms  of  sale 
would  render  an  assignment  fraudulent  and  void  on  its  face,  have 
held  that  such  a  clause,  as  we  have  quoted  above>  did  not  authorize 
the  assignee  or  trustee  to  sell  on  credit.  See  Whitney  v.  Krotaty  ]  1 
Barb.  198;  Snuthworth  v.  Sheldon,  7  How  Pr.  414;  Kellogg  v.  Slauson, 
16  Barb.  56;  s.  c,  11  N.  Y.  302;  Nichols  v.  McEwm,  21  Barb.  65: 
B.  c,  17  N.  Y.  22.  In  Clark  v.  Fuller,  21  Barb.  128,  words 
empowering  the  assignee  to  sell,  and  providing  the  sale  might  be 
made  *'  in  such  manner  as  he  shall  deem  best  and  most  for  the  in- 
terest of  the  parties  concerned,"  were  held  not  to  render  the  assign- 
ment fraudulent  per  se,  because  they  did  .not  authorize  a  sale  on 
credit.  And  in  Bellows  v.  Patridge,  19  Barb.  176,  the  court,  as  if 
to  avoid  the  consequences  of  holding  every  deed  or  assignment  void 
and  fraudulent  on  its  face,  which  authorized  a  sale  on  credit, 
actually  held  that  when  the  assignment  authorized  the  assignee 
"  to  convert  the  assigned  property  into  money  by  sale  either  public 
or  private  as  soon  as  practicable  with  due  regard  to  the  rightful 
interests  of  all  the  parties  concerned,  and  in  such  a  manner  as  might 
in  the  judgment  of  the  assignee  be  for  the  best  interest  of  the  estate." 
it  was  not  void  and  fraudulent  per  se,  because  the  power  which  was 
intended  to  be  given  was  only  a  *•  rightful "  or  *Mawful"  power, 
and  that  if  a  power  to  sell  on  credit  was  not  lawful,  no  such  power 
was  given.  In  Brigham  v.  TilHnghast,  13  N.  Y.  220,  the  court 
concludes  its  opinion  thus:  "The  true  rule  to  be  obser\'ed  is  this: 
An  insolvent  debtor  may  make  an  assignment  of  all  his  estate  to 
trustees  to  pay  his  debts  with  or  without  preferences;  but  such 
assignees  are  bound  to  make  an  immediate  application  of  the  prop- 
erty, and  any  provision  contained  in  the  assignment,  which  shows 
that  the  debtor  at  the  time  of  the  execution  intended  to  prevent 
the  immediate  application,  will  avoid  the  instrument,  because  it 
shows  it  was  made  with  intent  to  hinder  and  delay  creditors  in  the 
collection  of  their  debts,  such  an  intent  expressed  in  the  instrument 
or  proved  aliunde  is  fatal  alike  by  the  language  of  our  statute  and 
the  well-settled  adjudication  of  the  English  and  American  courts." 

The  objection  to  this  reasoning  which  at  once  presents  itself  is 
that  every  assignment  or  deed  of  trust  necessarily  hinders  and  de- 
lays creditors,  and  is  made  generally  with  the  avowed  intent  of 
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delaying  and  hindering  them,  and  yet  neither  in  New  York  nor 
anywhere  else  is  such  an  assignment  or  deed  of  trust  fraudulent 
and  void  if  made  with  an  honest  purpose,  such  as  preferrring  cred- 
itors, and  if  it  contains  no  provisions  deemed  contrary  to  public 
policy.  The  reasons  here  assigned  for  holding  an  assignment 
fraudulent  and  void  as  to  creditors  would  render  every  assignment 
for  the  benefit  of  creditors  fraudulent;  and  this  is  not  sustained 
by  any  decisions  either  American  or  English. 

I  have  reviewed  these  New  York  cases  in  reference  to  what  pro- 
visions in  an  assignment  for  the  benefit  of  creditors  with  reference 
to  the  management  and  sale  of  the  property  assigned  would  make 
a  deed  fraudulent  as  to  creditors,  because  the  New  York  cases  have 
been  the  principal  cases  relied  upon  by  the  defendant  iu  error,  and 
because  they  have  had  great  influence  on  the  decisions  in  the  various 
States  of  this  Union,  especially  of  many  of  the  Northern  States, 
though  as  we  shall  presently  see,  they  have  not  been  so  generally 
followed  in  the  decisions  in  the  Southern  States.  These  decisions 
in  reference  to  the  effect  in  rendering  fraudulent  on  its  face  an 
assignment  for  the  benefit  of  creditors  of  a  provision  authorizing 
the  assignee  to  sell  the  property  on  credit  have  been  followed  in 
Michigan,  Booth  v.  McNair,  14  Mich.  19;  Minnesota,  Oreenleaf 
▼.  EdM,  2  Minn.  264;  TruiU  v.  Caldwell,  3  Minn.  364;  Illinois, 
Pierce  v.  Brewster,  32  111.  268;  Bowen  v.  Parkhurst,  24  111.  257; 
Vermont,  Redfibld,  J.,  in  Mussey  v.  Noyes,  26  Vt.  462,  470 ; 
BEjfNBTT,  J.,  in  Page  v.  Olcott,  28  Vt.  465,  468,  469,  and  Wiscon- 
sin, Hutchison  v.  Lord,  1  Wis.  286;  Haines  v.  Campbell,  8  Wis. 
187.  The  New  York  case  of  Dunham  v.  Waterman,  17  N.  Y.  9, 
receives,  it  may  be  supposed,  some  support  from  the  case  of  the 
Exchange  Bank  v.  Inloes,  7  Md.  391,  though  as  we  shall  hereafter 
see,  this  case  is  really  based  upon  different  principles. 

But  even  in  States  where  there  has  been  shown  a  disposition  to 
fullow  the  New  York  decisions,  they  depart  from  the  fundamental 
principles  on  which,  as  I  conceive,  the  New  York  cases  I  have 
cited  are  based  —  that  is,  that  in  providing  for  the  management 
and  sale  of  the  property  assigned  no  provisions  can  be  made  in  the 
assignment  which  will  delay  creditors  beyond  what  necessarily 
lesalts  from  the  property  being  placed  in  the  hands  of  trustees  for 
the  purpose  of  paying'  creditors  of  the  grantor;  and  therefore  a 
debtor  who  makes  a  voluntary  assignment  for  the  benefit  of  credit- 
ors may  direct  in  general  terms  a  sale  of  the  property,  and  may 
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also  direct  upon  what  debts  and  in  what  order  the  proceeds  ghnli 
be  applied,  but  beyond  this  he  caui  prescribe  no  conditions  what- 
ever as  to  the  management  or  disposition  of  the  assigned  property. 
Now  it  has  been  very  generally  held  even  in  States  which  gene- 
rally follow  the  New  York  decisions  that  when,  as  in  the  case  be- 
fore lis,  the  property  of  the  debtor  is  insufficient  to  pay  his  debts, 
the  desire  to  protect  it  from  sacrifice  and  have  it  realize  as  mnch 
as  possible  is  not  inconsistent  with  fair  dealing  and  honesty,  and 
instead  of  violating  the  policy  of  the  law  or  the  rights  of  creditors, 
is  in  harmony  with  both  and  exempt  from  the  charge  of  fraud. 
AnfcU  V.    Rosenbur?/,    12   Mich.   241,   syL  and   p.  264;  Burt  v. 
McKiTistry,  4  Minn.  215;  Gu^n  v.  Hunt,  8  Minn.  490.     Even  in 
New  York  I  find  no  cases  controverting  these  views;  but  on  the 
contrary  I  find  cases  supporting  them.     Ely  v.  Oooty  18  Barb.  614; 
Ogden  v.  Peters,   15    Barb.   564.     I  have  been  able  to  find  uo 
expressions  of  opinion  anywhere  to  the  contrary  of  these  views 
except   in  a  single  instance  in  Vernon  v.  Martin^  8  Dana,  171, 
of  first  edition.     Page  264  of  second  edition,  Judge  Ewino  says : 
^  When  it  appears  on  the  face  of  a  deed  of  trust  the  motive  of  mak- 
ing it  was  to  prevent  a  sacrifice  of  the  property,  a  bad  motive  is 
shown  and  a  motive  to  obstruct  the  ordinary  process  of  law  in  the 
subjection  of  property  to  the  payment  of  debts,  which  vitiates  the 
whole  deed;  and  so  if  the  motive  and  intention  be  proved  aliunde^ 
When   however  this  is   read  in  connection  with  the  balance  of 
Judge  EwiNo's  opinion,  the  fair  inference  is  not  that  the  deed 
would  be  necessarily  vitiated  by  a  provision  which  was  inserted  to 
prevent  the  sacrifice  of  the  property,  for  in  that  case  he  upheld 
the  deed  as  valid  and  not  fraudulent,  though  there  was  in  it  a  pro- 
vision evidently  intended  by  the  grantor  to  prevent  a  sacrifice  of 
the  property,  the  provisions  being  for  selling  by  retail  of  the  stock 
of  goods  conveyed.    All  that  Judge  Ewino  probably  meant  by 
what  is  above  quoted  is,  that  the  deed  would  be  vitiated  and  would 
be  fraudulent  if  the  only  motive  the  grantor  had  in  making  the 
deed  at  all  was  not  to  secure  creditors,  but  simply  to  prevent  his  prop- 
erty from  being  sacrificed  by  a  sale  under  execution.     These  cases 
however  show  that  when  by  the  manner  of  the  sale  there  appears 
on  the  face  of  the  deed  an  intent  to  prevent  the  property  from  being 
sacrificed,  when  the  property  conveyed  was  suffleient  to  pay  all  the 
debts,  so  that  the  creditors  could  not  be  benefited  by  the  delay  thus 
produced,  but  only  the  debtor  to  whom  the  surplus  would  be  coming, 
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then  such  proyision  would  be  fraudulent  and  would  vitiate  the  deed. 
I  need  express  no  opinion  on  this  last  point,  as  the  property  in  this 
case  appears  on  the  face  of  the  deed  to  be  insuflScient  to  pay  all 
debts. 

The  decisions  above  cited  are  reconcilable  with  the  fundamental 
basis  of  the  New  York  cases  which  we  have  before  cited.  For  if 
the  principles  laid  down  in  them  were  followed,  any  provision  in  the 
assignment  which  in  order  to  prevent  a  sacrifice  of  the  property 
provided  any  other  mode  of  sale  than  a  public  sale  for  cash  would 
make  the  deed  fraudulent  on  its  face;  but  the  reverse  was  held 
in  these  cases. 

Applying  these  to  the  case  before  us  the  property  of  the  debtor, 
W.  T.  Earles,  being  as  appeared  on  the  face  of  the  assignment  of 
September  24,  1882,  insufficient  to  pay  his  debts,  the  effort  to  pro- 
tect it  from  sacrifice  by  the  insertion  of  the  provision  that  the 
assignee,  Neal,  should  sell  the  goods  transferred  at  private  sale  was 
not  inconsistent  with  fair  dealing  and  honesty,  and  instead  of  violat- 
ing the  policy  of  the  law  or  the  rights  of  creditors,  it  is  in  harmony 
with  both  and  exempt  from  the  charge  of  fraud.  This  is  the  only 
provision  in  this  assignment  which  it  is  claimed  by  the  counsel  for 
the  defendant  in  error  renders  it  fraudulent  on  its  face. 

[Other  matters  omitted.] 

Heversed  and  remanded. 
Vol.  Ln  — 31 
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088  M«M.  14.) 
StahUe  —  "p&r9on  " — prematurdif  bom  ehCUL 

Where  a  woman,  four  or  five  months  pregnant,  fell  on  a  defective  highwajr 
and  was  delivered  of  the  child  which  survived  bat  a  few  minntes,  the  child 
was  not  a  "  person  "  within  the  statute  giving  a  cause  of  action  for  negligent 
death  to  the  administrator. 

ACTION  for  negligent  killing  of  child.     The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

D.  HiU  di  J.  A,  WainivrigM,  for  plaintiff. 

T,  Q.  Spaulding,  for  defendant. 

Holmes^  J.  The  mother  of  the  deceased  slipped  upon  a  defect  in 
a  highway  of  the  defendant  town,  fell  and  has  had  a  verdict  for  her 
damages.  At  the  time  she  was  between  four  and  fire  months  ad- 
vanced in  pregnancy,  4;he  fall  brought  on  a  miscarriage  and  thechild 
although  not  directly  in  jured,unless  by  a  communication  of  the  shock 
to  the  mother,  was  too  little  advanced  in  foetal  life  to  survive  its  pre- 
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matare  birth.  There  was  testimony  however  based  upon  obserr- 
ing  motion  in  its  limbs  that  it  did  live  for  ten  or  fifteen  minutes. 
Administration  was  taken  out  and  the  administrator  broaght  this 
action  upon  the  Pub.  Stats.,  chap.  52,  §  17,  for  the  further  benefit 
of  the  mother  in  part  or  in  whole  as  next  of  kin.  The  court  below 
mled  that  the  action  could  not  be  maintained ;  and  we  are  of  opinion 
that  the  ruling  was  correct. 

The  plaintiff  founds  his  argument  mainly  on  a  statement  by 
Lord  Coke  which  seems  to  have  been  accepted  as  law  in  England, 
to  the  effect  that  if  a  woman  is  quick  with  child,  and  takes  a  potion, 
or  if  a  man  beats  her,  and  the  child  is  born  alive  and  dies  of  the 
potion  or  battery,  this  is  murder.  3  Inst.  50  ;  1  Hawk.  P.  C,  chap. 
31,  §  16;  1  Bl.  Com.  129, 130;  4  Bl.  Com.  198;  Bedls  v.  Beah,  1  P. 
Wms.  244,  246;  Bur  del  v.  Hopegood,  1  P.  Wms.  486;  Rex  v.  Senior , 
1  Moody  C.  C.  346;  Begina  v.  We^t,  2  C.  &  K.  784;  s.  c,  2  Cox 
C.  C.  500.  We  shall  not  consider  how  far  Lord  Coke's  authority 
should  be  followed  in  this  Commonwealth  if  the  matter  were  left 
to  the  common  law,  beyond  observing  that  it  was  opposed  to  the  case 
in  3  Ass.,  pi.  2;  8.  c,  Y.  B.  1  Ed.  III.  23,  pi.  18;  which  seems  not  to 
have  been  doubted  by  Fitzherbert  or  Brooke,  and  which  was  after- 
ward cited  as  law  by  Lord  Hale.  Fitz.  Abr.,  Enditement,  pi.  4; 
Corone,  pi.  146;  Bro.  Abr.  Corone,  pi.  68;  1  Hale  P.  C.  433. 

For  even  if  Lord  Coke's  statement  were  the  law  of  this  Common- 
wealth the  question  would  remain  whether  the  analogy  could  be 
relied  on  for  determining  the  rule  of  civil  liability.  Some  ancient 
books  seem  to  have  allowed  the  mother  an  appeal  for  the  loss  of  her 
child  by  a  trespass  upon  her  person.  Abbrev.  Plac.  26,  col.  2  (2 
Joh.)  Lincoln  rot.  3;  Fleta  I.  chap.  35,  §3,  and  Sir  Samuel  Clarke's 
note  citing  45  H.  IIL  rot.  22.  Which  again  others  denied;  1  Brit- 
ton  (Nichols'  ed.),  114.  See  Abbrev.  Plac.  295,  col.  2  (29  Ed.  I.) 
North,  rot.  43.  Kelham's  Britton,  152,  n.  14.  But  no  case  so  far 
as  we  know  has  ever  decided  that  if  the  infant  survived,  it  could 
maintain  an  action  for  injuries  received  by  it  while  in  its  mother's 
womb.  Yet  that  is  the  test  of  the  principle  relied  on  by  the  plaint- 
%  who  can  hardly  avoid  contending  that  a  pretty  large  field  of  liti- 
fition  has  been  left  unexplored  until  the  present  moment. 
^  If  it  should  be  argued  that  an  action  could  be  maintained  in  the 
cus ;  Buppos'^l,  and  that  on  general  principles  an  injury  transmitted 
from  the  v  to-  to  a  person  through  his  own  organic  substance  or 
through  his  r.iotlier  before  he  became  a  person,  stands  on  the  same 
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footing  as  an  injarj  transmitted  to  an  existing  person  through  other 
intervening  substances  outside  him,  the  argument  in  this  general 
form  is  not  helped  but  hindered  by  the  analogy  drawn  from  Lord 
Coke's  statement  of  the  criminal  law.  For  apart  from  the  question 
of  remoteness  the  argument  would  net  be  affected  by  the  degree  of 
maturity  reached  by  the  embryo  at  the  moment  of  the  organic  lesion 
or  wrongful  act.  Whereas  Lord  Coke's  rule  requires  that  the  woman 
be  quick  with  child,  which  as  this  court  has  decided  means  more 
than  pregnant,  and  requires  that  the  child  shall  have  reached  some 
degree  of  quasi  independent  life  at  the  moment  of  the  act.  Com-^ 
monweaUh  v.  Parker,  9  Mete.  263;  Slate  v.  G  oper,  2  Zabr.   62, 

For  the  same  reason  this  limitation  of  criminal  liability  is 
equally  inconsistent  with  any  ar^ment  drawn  from  the  rule  as  to 
deyises  and  vouching  to  warranty,  which  is  laid  down  without  any 
such  limitation,  and  which  may  depend  on  different  considerations. 
Co.  Lit.  390  a,  and  cases  cited.  Reeve  v.  Long,  1  Salk.  227;  ScaUer- 
wood  y.  Bdge,  1  Salk.  229;  Harper  v.  Archer,  4  Sm.  &  M.  99. 

If  these  general  difficulties  could  be  got  over,  and  if  we  should 
assume,  irrespectiye  of  precedent,  that  a  man  might  owe  a  ciyil 
duty  and  incur  a  conditional  prospective  liability  in  tort  to  one  not 
yet  in  being,  and  if  we  should  assume  also  that  causing  an  infant 
to  be  bom  prematurely  stands  on  the  same  footing  as  wounding  or 
poisoning,  we  should  then  be  confronted  by  the  question  raised  by 
the  defendant,  whether  an  infant  dying  before  it  was  able  to  live 
separated  from  its  mother  could  be  said  to  have  become  a  person, 
recognized  by  the  law  as  capable  of  having  a  locus  standi  in  court, 
or  of  being  represented  there  by  an  administrator.  Marsellis  v. 
Thalhivier,  2  Paige,  35;  Harper  v.  Archer,  ubi  supra;  4  Kent. 
Com.  249,  n.  (b. )  And  tliis  question  would  not  be  disposed  of  by 
citing  those  cases  where  equity  has  recognized  the  infant  pro- 
visionally while  still  alive  en  ventre.  LuttereFs  case,  stated  in  Hale 
V.  Hale,  Prec.  Ch.  50;  Wallis  v.  Hodson,  2  Atk.  114,  117.  See 
Musgrave  v.  Parry,  2  Vern.  710.  And  pei*haps  not  by  showing 
that  such  an  infant  was  within  the  protection  of  the  criminal  law. 
Compare  2  Savigny,  System  des  heutigen  Bomischen  Rechts,  Bey- 
lage  III. 

The  Pub.  Stats.,  chap.  §  9  (Stat  1845,  chap.  27,  seemingly  sug- 
gested by  CommonweaUh  v.  Parker,  ubi  supra),  punish  unlawful  at- 
tempts to  procure  miscarriage,  acts  which  of  course  have  the  death 
of  the  child  for  their  immediate  object;  and  while  they  greatly  in- 
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eiease  the  seyerifcy  of  the  punishment  if  the  woman  dies  in  conse- 
qoence  of  the  attempt,  they  make  no  eorresponding  distinction  if 
the  child  dies,  even  after  leaving  the  womb.  This  statute  seems  to  us 
to  shake  the  foundation  of  the  argument  drawn  from  the  criminal 
law,  and  no  other  occurs  to  us  which  has  not  been  dealt  with. 

I'aking  all  the  foregoing  considerations  into  account,  and  further, 
that  as  the  unborn  child  was  a  part  of  the  mother  at  the  time  of 
the  injury,  any  damage  to  it  which  was  not  too  remote  to  be  re- 
coTered  for  at  all  was  recoverable  by  her,  we  think  it  clear  that  the 
statute  sued  upon  does  not  embrace  the  plaintiff's  intestate  within 
its  meaning;  and  have  not  found  it  necessary  to  consider  the  ques- 
tion of  remoteness  or  the  effect  of  those  cases  which  declare  that 
the  statute  liability  bf  towns  for  defects  in  highways  is  more 
narrowly  restricted  than  the  common-law  liability  for  negligence. 
McDmald  v.  Smiling ^  14  Allen,  290,  292;  Boston  &  Albany  Bail- 
fond  V.  Shanly,  107  Mass.  568,  578.  See  also  Jenks  v.  Wilbraham, 
11  Gray,  142;  Bemis  v.  Arlington,  114  Mass.  507,  509. 

Exceptions  overruled. 


Mutual  Lipb  Iksurakcb  Gompaky  v.  Allek. 

(188  Mass.  M.) 

iMwrcmce  —  life  —  alignment. 

A  policy  of  life  insurance  issned  to  one  having  an  insurable  interest  may  be 

assigned  to  another  having  no  interest.* 

BILL  of  interpleader  to  determine  right  to  insurance  money.     The 
opinion  states  the  point. 

/.  F.  Colby y  for  Allen. 

W.  8,  Slocum,  and  W.  F.  Slocum,  for  Mrs.  Fellows. 

W.  Allek,  J.  The  contract  of  insurance  was  made  and  was  to 
be  performed  in  this  State,  and  the  money  due  upon  it  has  been 
paid  in  the  court  here,  and  the  contract  of  assignment  was  made  in 

•  See  Owrrier  v.  Continental  Life  Ins.  Co.,  ante,  184. 
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this  State  between  parties  domiciled  here.  The  yaliditj  and  effect 
of  the  assignment,  and  the  capacity  of  the  parties  to  it  must  be 
governed  by  the  laws  of  this  State.  The  only  question  which  requires 
discussion  is,  whether  by  that  law  the  assignment  is  void  for  want 
of  interest  of  the  assignee  in  the  life  insured. 

The  policy,  in  consideration  of  an  annual  premium  to  be  paid  by 
Mrs.  Fellows,  assured  the  life  of  her  husband  for  her  sole  use,  and 
for  her  children  if  she  should  not  survive  her  husband.  The  prom- 
ise was  to  the  assured,  her  executors,  administrators,  and  assigns. 
The  policy  contained  no  reference  to  an  assignment  except  the 
following:  "  N.  B.  If  assigned,  notice  to  be  given  to  this  company." 
The  policy  was  issued  in  1855.  In  181^1,  an  assignment  in  the 
words  following,  signed  by  Mrs.  Fellows,  her  husband  and  children 
(who  were  all  of  age),  was  indorsed  upon  the  policy:  *'  I  hereby 
assign,  transfer,  and  set  over  unto  George  Allen,  of  Boston,  all  my 
right,  title,  and  interest  in  and  to  the  within  policy  of  life  insurance, 
and  all  right  that  may  at  any  time  be  coming  to  me  thereon." 

A  more  formal  instrument  of  assignment  with  a  power  of  attorney 
to  receive  *'  all  sums  of  money  that  may  at  any  time  hereafter  be 
or  become  due  and  payable  to  us,  or  either  of  us,  by  the  terms  of 
said  policy,"  was  also  executed  by  the  same  parties.  The  policy 
and  assignments  were  delivered  to  the  defendant  Allen,  and  notice 
thereof  given  to  the  plaintiff.  The  consideration  of  the  assignment 
was  the  payment  of  a  sum  of  money  by  the  assignee,  and  the  dis- 
charge of  certain  notes  held  by  him  against  Mr.  Fellows.  It  is  to 
be  assumed,  on  the  report,  that  the  transaction  was  not  in  the  in- 
tention of  the  parties  a  wagering  contract,  but  an  honest  and  bofia 
fide  sale  of  the  equitable  interest  in  the  policy.  The  defendant 
Allen  had  no  insurable  interest  in  the  life  of  Mr.  Fellows  except  as 
his  creditor,  and  that  interest  ceased  when  he  ceased  to  be  a  creditor 
by  accepting  the  assignment  in  satisfaction  of  his  debt,  so  that  he 
is  in  the  position  of  a  bona  fide  assignee  of  the  policy  for  valuable 
consideration  without  interest  in  the  life  insured,  and  the  question 
between  him  and  the  assignor  is,  which  has  the  equitable  interest  in 
the  policy. 

The  policy  is  a  common  form  of  what  is  called  life  insurance,  and 
is  a  contract  by  which  the  insurer,  in  consideration  of  an  annual 
payment  to  be  made  by  the  assui*ed,  promises  to  pay  to  her  a  cer- 
tain sum  upon  the  death  of  the  person  whose  life  is  insured.  To 
prevent  this  from  being  void,  as  a  mere  wager  upon  the  continuance 
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of  a  life  in  which  the  parties  have  no  interest  except  that  created  by 
the  wager  itself,  it  is  necessary  that  the  assured  should  have  some 
pecuniary  interest  in  the  continuance  of  the  life  insured.  It  is  not 
a  contract  of  indemnity  for  actual  loss,  but  a  promise  to  pay  a  cer- 
tain sum  on  the  happening  of  a  future  event  from  which  loss  or 
detriment  may  ensue,  and  if  made  in  good  faith  for  the  purpose  of 
pioviding  against  a  possible  loss,  and  not  as  a  cloak  for  a  wager,  is 
sustained  by  any  interest  existing  at  the  time  the  contract  is  made. 
See  Loomis  v.  EcigU  Ins.  Co.,  6  Gray,' 396,  and  Forbes  v.  American 
Ins.  Co.,  15  Oray,  249.  Mrs.  Fellows  had  an  insurable  interest  in 
the  life  of  her  husband,  and  the  policy  to  her  was  a  valid  contract 
to  pay  the  sum  insured  to  her  upon  the  event  of  his  death.  This 
contract  was  a  chose  in  action  assignable  by  her.  Palmer  v.  Merrill, 
6  Cush.  282. 

The  policy  was  not  negotiable,  and  her  assignment  could  not  in 
this  State  pass  the  legal,  but  only  the  equitable  interest  in  the  con- 
tract The  assignment  was  a  contract  between  her  and  her  assignee^ 
to  which  the  insurer  was  not  a  party.  It  purported  to  give  to  the 
assignee  only  the  equitable  interest  of  the  assignor  in  the  contract 
—the  right  to  recover  in  the  name  of  the  assignor  the  sum  which 
should  become  due  to  her  under  the  contract. 

The  direction  in  the  policy,  that  notice  of  an  assignment  of  it 
should  be  given  to  the  insurer,  had  no  effect  upon  the  character  of 
the  assignment;  however  its  operation  might  have  been  limited  had 
notice  not  been  given.  The  assent  of  the  insurer  to  the  assignment 
would  not  make  a  new  contract  of  insurance.  Its  only  effect  would 
be  to  enable  the  assignee  to  enforce  in  his  own  name,  instead  of  the 
name  of  the  assignor,  the  rights  she  held  under  the  contract. 
McQluskey  v.  Providence  Washington  Ins.  Co.,  126  Mass.  306. 

This  distinction  between  the  assignment  of  the  interest  of  the 
insured  in  a  policy,  which  is  a  contract  between  the  assignor  and 
the  assignee  only,  and  the  transfer  or  renewal  to  a  third  person  of 
a  policy,  which  is  a  contract  to  which  the  insurer  is  a  party,  is 
illustrated  in  the  case  of  fire  insurance.  That  is  strictly  a  personal 
contract  of  indemnity  to  the  assured,  and  he,  or  his  assigns  in  his 
oame,  can  recover  only  an  indemnity  for  actual  loss  to  him.  If  he 
has  no  interest  in  the  property  insured  at  the  time  of  the  loss,  he 
can  recover  nothing,  and  if  he  ptfrts  with  his  interest  -before  a  loss, 
he  becomes  incapacitated  to  recover  upon  the  policy,  and  it  ceases 
to  insure  any  thing  and  becomes  void.      Wilson  v.  HiU,  3  Mete.  66 » 


248  MASSACHUSETTS, 


Matiud  Life  Insurance  Company  y.  Allen. 


It  follows  that  where  a  purchaser  of  insured  property  would  have 
the  benefit  of  an  unexpired  term  of  insurance,  it  must  be  by  a  new 
contract  with  the  insurer,  and  not  by  assignment  from  the  insured. 
This  is  usually  provided  for  in  the  policy,  so  that  by  its  terms  an 
assignment  by  the  insured  with  the  assent  of  the  insurer  will  con- 
tinue the  policy  to  the  purchaser;  but  in  such  a  case  there  is  a  new 
contract  of  insurance  with  the  purchaser  upon  his  newly  acquired 
interest,  and  he  becomes  the  assured.  But  the  assured  in  a  fire 
policy  can,  while  his  insurance  continues,  assign  his  rights  under 
the  policy  in  the  same  manner  as  the  insured  in  a  life  policy  can 
do.  In  Fogg  y.  Middlesex  Ins.  Co,^  10  Gush.  337,  Chief  Justice 
Shaw  says,  after  referring  to  the  kind  of  transfer  just  mentioned: 
'  *  But  there  is  another  species  of  assignment,  or  transfer  it  may 
be  called,  in  the  nature  of  an  assignment  of  a  chose  in  action ;  it 
is  this:  'In  case  of  loss  pay  the  amount  to  A.  B/  It  is  a  contin- 
gent order  or  assignment  of  the  money  should  the  event  happen 
upon  which  money  will  become  due  on  the  contract.  If  the  insurer 
assents  to  it,  and  the  event  happens,  such  assignee  may  maintain 
an  action  in  his  own  name,  because  upon  notice  of  the  assignment 
the  insurer  has  agreed  to  pay  the  assignee  instead  of  the  assignor. 
But  the  original  contract  remains;  the  assignment  and  assent  to  it 
form  a  new  and  derivative  contract  out  of  the  original  But  the 
contract  remains  as  a  contract  of  guaranty  to  the  original  assured; 
he  must  haye  an  insurable  interest  in  the  property,  and  the  prop- 
erty must  be  his  at  the  time  of  the  loss.  The  assignee  has  no 
insurable  interest  pritna  facie  in  the  property  burnt,  and  does  not 
recover  as  the  party  insured,  but  as  the  assignee  of  a  party  who  has 
an  insurable  interest  and  a  right  to  recover,  which  right  he  has 
transferred  to  the  assignee  with  the  consent  of  the  insurers.*'  See 
also  Phillips  v.  Merrimack  Ins,  Co.,  10  Oush.  350. 

If  Mrs.  Fellows  had  surrendered  or  forfeited  her  policy,  and  the 
contract  between  her  and  the  insurer  had  become  null,  a  new 
contract,  by  which  the  defendant  Allen  should  have  become  the 
assured  instead  of  Mrs.  Fellows,  might  have  required  an  insurable 
interest  in  him,  though  in  the  form  of  an  assignment  and  a  renewal 
or  revival  of  the  original  policy.  But  the  original  policy  has  not 
been  surrendered  or  forfeited,  nor  the  contract  in  any  way  changed. 
Mrs.  Fellows  is  still  the  assured,  and  the  policy  is  supported  by  her 
interest  in  the  life,  and  is  in  form  payable  to  her.  If  the  assign- 
ment is  valid  it  is  payable  to  her  in  trust  for  the  assignee;  if  void. 
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for  her  own  use.  In  no  respect  can  the  assignment  affect  the 
Taliditj  of  the  contract  of  insurance  or  taint  that  as  a  wagering 
policy.  The  only  question  that  can  be  raised  is  as  to  the  assign- 
ment itself — whether  as  between  the  parties  to  it^  it  is  void  as  a 
gaining  contract. 

That  a  right  to  receive  money  upon  the  death  of  another  is 
assignable  at  law  or  in  equity  will  not  be  questioned.  The  right  of 
Mrs.  Fellows  under  our  law  to  assign  the  equitable  interest  in  the 
policy  in  question  is  not  denied;  but  it  is  contended  that  she  can 
assign  it  only  to  some  one  who  has  an  insurable  interest  in  the  life 
of  Mr.  Fellows.  We  find  no  reason  for  this  exceptional  limitation 
in  the  right  of  assignment  which  would  allow  Mrs.  Fellows  to 
assign  her  policy  to  Mr.  Fellows,  or  his  creditors  or  dependent  rela- 
tiTes,  but  would  forbid  her  to  pledge  it  for  her  own  debts,  or  sell  it 
for  her  own  advantage.  If  there  is  any  such  reason  it  must  be 
found  in  the  contract  of  assignment  itself,  and  irrespective  of  the 
role  that  the  original  contract  must  be  supported  by  an  interest  in 
the  life  insured.  That  rule  was  satisfied.  Whether  a  similar  rule 
affects  the  contract  between  the  assignor  and  the  assignee  must  de- 
pend upon  considerations  applicable  to  that  contract  alone. 

One  objection  urged  is  that  it  gives  to  the  assignee  an  interest  in 
the  death  of  the  person  whose  life  is  insured,  without  a  counter' 
balancing  interest  in  his  life.  It  is  true  that  every  person  who  is 
in  expectation  of  property  at  the  death  of  another  has  an  interest 
ui  his  death,  but  it  does  not  follow  and  is  not  true  that  the  law 
does  not  allow  the  possession  and  assignment  of  such  expectations, 
nor  that  an  insurable  interest  is  not  required  in  a  life  insurance  for 
the  purpose  of  protecting  the  life  insured.  The  objection  applies 
vith  equal  force  to  the  assignment  of  a  provision  made  for  one 
Qpon  the  death  of  another  by  deed  or  will  as  to  the  assignment  of 
alike  provision  in  the  form  of  a  life  insurance. 

The  other  objection  urged  is  that  such  transactions  may  lead 
to  gaming  contracts.  This  does  not  meet  the  question,  which  is 
whether  such  an  assignment  is  in  itself  illegal  as  a  wagering  con- 
tract. Most  contracts  haver  an  element  of  gambling  in  them. 
There  is  uncertainty  in  the  value  of  any  contract  to  deliver  prop- 
erty at  a  future  day,  and  great  uncertainty  in  the  present  value  of 
an  annuity  for  a  particular  life,  or  of  a  sum  payable  in  the  event 
of  a  particular  death,  and  such  contracts  and  rights  are  often  used 
for  gambling  purposes.  The  question  is  whether  the  right  to  a 
Vol.  LII  —  32 


^  MASSACHUSETTS, 


Mutual  Life  Insurance  C^ompanj  y.  Allen. 


sum  of  money,  payable  on  the  death  of  a  person  under  a  contract 
in  the  form  of  an  insurance  policy,  has  any  special  character  or 
quality  which  renders  it  less  assignable  than  the  right  to  a  sum 
payable  at  the  death  of  the  same  person  under  any  other  contract 
or  assurance,  or  than  a  remainder  in  real  estate  expectant  on  such 
death.  We  see  nothing  in  the  contract  of  life  insurance  which  will 
prevent  the  fissured  from  selling  his  right  under  the  contract  for 
his  own  advantage,  and  we  are  of  opinion  that  an  assignment  of  a 
policy  made  by  the  assured  in  good  faith  for  the  purpose  of  obtain- 
Aug  its  present  value,  and  not  as  a  gaming  risk  between  him  and 
the  assignee,  or  a  cover  for  a  contract  of  insurance  between  the  in- 
surer and  assignee,  will  pass  the  equitable  interest  of  the  assignor; 
and  that  the  fact  that  the  assignee  has  no  insurable  interest  in  the 
life  insured  is  neither  conclusive  nor  prima  facie  evidence  that  the 
transaction  is  illegal. 

In  England  the  question  was  raised  whether  the  assignment  of  a 
life  insurance  without  interest  was  prohibited  by  the  Stat,  of  14 
"Geo.  III.  chap.  48,  which  forbids  any  insurance  on  the  life  of  a 
person  in  which  the  person  for  whose  benefit  the  insurance  is  made 
has  no  interest,  or  by  way  of  gaming  or  wageiing,  and  it  was  held 
that  such  an  assignment  was  valid.  Ashley  v.  Ashley^  3  Sim.  149. 
Shad  WELL,  Y.  C,  said,  ''  It  appears  to  me  that  a  purchaser  for 
valuable  consideration  is  entitled  to  stand  in  the  place  of  the 
original  assignor,  so  as  to  bring  an  action  in  his  name  for  the  sum 
insured."  The  same  has  been  held  in  New  York  whei^  a  similar 
statute  exists.  St.  John  v.  American  Ins.  Co.^  13  N.  Y^  31;  Valton 
>v.  National  Fund  Assur.  Co.,  20  N.  Y.  32.  It  has  been  decided  in 
New  York  that  insurance  on  a  life  in  which  the  assured  has  no 
interest  is  void  at  common  law  and  that  the  Stat,  of  14  Geo.  III. 
chap.  48,  so  far  as  it  prohibits  such  insurance,  is  a  declaratory  act. 
Ruse  V.  Mutual  Benefit  Ins.  Co.,  23  N.  Y.  516.  In  Bhode  Island, 
in  a  well-considered  case,  decided  in  1877,  a  sale  and  assignment  of  a 
policy  of  life  insurance  to  one  who  had  no  interest  in  the  life^  made 
not  as  a  contrivance  to  circumvent  the  law,  but  as  an  honest  and 
iotmfide  transaction,  was  held  valid.  Clark  v.  Allen,  11  B.  L  439; 
8.  c,  23  Am.  Rep.  496.  In  Cunningliam  v.  Smith,  70  Penn.  St, 
450,  a  person  took  out  an  insurance,  on  his  own  life  and  paid  for  it 
with  the  money  of  the  defendants,  intending  to  assign  the  policy 
to  the  defendants,  and  did  so  assign  it.  The  assignment  was  sus- 
tained.    The  court  say  that  the  defendants  may  have  had  such  an 
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interest  in  the  life  insured  as  would  have  entitled  them  to  insure 
his  life  in  their  own  name,  although  this  was  doubtful;  but  that 
the  assured  had  an  interest  in  his  own  life,  "  and  if  he  was  willing 
to  insure  himself  with  their  money  and  then  assign  the  policy  to 
them,  there  is  no  principle  of  law  which  can  prevent  such  a  trans- 
action." This  transaction  is  obviously  more  open  to  objection  than 
the  assignment  of  the  interest  in  a  valid  subsisting  policy.  In 
JBtna  Ins.  Co.  v.  France,  94  U.  S.  561,  a  brother  procured  an  in- 
^nrance  on  his  life  for  the  benefit  of  his  married  sister,  who  was  in 
no  way  dependent  upon  him.  It  was  held  to  be  valid  and  that  it 
was  immaterial  wliat  arrangement  was  made  between  them  for  the 
])ayment  of  the  premium.  In  delivering  the  opinion  of  the  court, 
Mr.  Justice  Bradley,  referring  to  the  case  of  Connecticut  Ins.  Co. 
s.  SchasfeVy  94  U.  S.  457,  in  which  he  delivered  the  opinion,  said  : 
**  Any  person  has  a  right  to  procure  an  insurance  on  his  life  and  to 
assign  it  to  another,  provided  it  be  not  done  by  way  of  cover  for 
a  wager  policy;  and  where  the  relationship  between  the  parties  as 
in  this  case,  is  such  as  to  constitute  a  good  and  valid  consideration 
in  law  for  any  gift  or  grant,  the  transaction  is  entirely  free  from 
snch  imputation." 

Several  cases  have  been  cited  as  deciding  that  any  assignment  of 
a  life  policy  to  one  who  has  no  interest  in  the  life  is  void.  We  will 
notice  them  briefly.  Cammack  v.  Lewis,  15  Wall.  643,  and  War- 
imk  V.  DaviSy  104  U.  S.  775,  were  both  cases  in  which  the  policies 
were  taken  out  by  the  procurement  of  the  assignees,  in  order  that 
they  might  be  assigned  to  them,  under  such  circumstances  as  that 
they  might  well  be  held  to  be  in  evasion  of  the  law  prohibiting  gaming 
policies.  The  remark  of  Mr.  Justice  Field  in  the  latter  case,  that 
''the  assignment  of  a  policy  to  a  party  not  having  an  insurable  interest 
is  as  objectionable  as  the  taking  out  of  a  policy  in  his  name,"  was 
not  necessary  to  the  decision.  In  Franklin  Ins.  Co.  v.  ffazzard,  41 
Ind.  116;  s.  a,  13  Am.  Bep.  313,  the  assured  had  failed  to  pay  the  pre- 
minms,  and  had  notified  the  insurers  that  he  should  not  keep  up  the 
policy.  He  afterward  assigned  it  for  $20,  the  insurer  assenting  and 
receiving  the  premiums.  The  assignment  was  held  void,  the  court  say- 
ing that  such  policies  are  assignable,  but  not  "  to  one  who  buys  them 
merely  as  matter  of  speculation  without  interest  in  the  life  of  the 
assured."  Neither  of  these  cases  decides,  whatever  dicta  may  have 
^^ompanied  the  decision,  that  all  assignments  without  interest  are 
fflegal.    The  ease  last  cited  is  affirmed  in  the  case  of  Franklin  Ins. 
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Co.  T.  tSttfiotiy  53  Ind.  380,  in  which  Chief  Justice  Woedek, 
quoting  from  the  opinion  of  the  court  in  Hutson  y.  Merrifield,  51 
Ind.  24,  that  'Hhe  party  holding  and  owning  such  a  policy, 
whether  on  the  life  of  another  or  on  his  own  life,  has  a  Talnable 
interest  in  it,  which  he  may  assign,  either  absolutely  or  by  way  of 
security,  and  it  is  assignable  like  any  other  chose  in  action/' 
says  that  it  is  not  stated  that  it  is  assignable  to  a  person  incapable 
of  receiving  an  assignment;  and  adds,  ''It  may  be  added  that 
where  the  policy  holder  dies  before  the  death  of  the  party  whose 
life  is  insured,  perhaps  the  administrator  of  the  holder  could,  for 
the  purpose  of  converting  the  assets  into  money  and  settling  up 
the  estate  in  due  course  of  law,  sell  the  policy  to  any  one  who 
might  choose  to  become  the  purchaser." 

Missouri  Valley  Lis,  Oo,  v.  Sticrges,  18  Kans.  93;  8.  c,  26  Am. 
Rep.  761,  assumes  and  decides  that  the  same  objections  lie  to  an 
assignment  without  interest  as  to  an  original  insurance  with  no  in- 
terest. The  distinction  between  the  two  transactions  is  not  con- 
sidered. Basye  v.  Adams,  81  Ky.  368,  seems  to  decide,  on  the 
authority  of  Warnoch  v.  Davis,  Oamfnack  v.  LewiSy  Franklin  Ins. 
Co,  V.  Hazzard,  and  Missouri  Valley  Ins.  Co.  y.  Slurges,  ubi 
supra,  that  an  assignment  without  interest  is  void  as  against  pubUe 
policy. 

The  case  of  Stevms  v.  Warren,  101  Mass.  564,  decided  in  1869, 
has  been  supposed  to  hold  that  an  assignment  of  the  right  of  the 
assured  in  a  life  policy  to  one  who  has  no  interest  in  the  life,  is 
void  without  regard  to  the  circumstances  and  character  of  the  par- 
ticular transaction,  and  has  been  referred  to  in  some  of  the  cases 
just  cited  as  an  authority  to  that  effect  We  think  that  decision 
hafi  been  misunderstood,  and  that  in  connection  with  other  de- 
cisions of  this  court,  it  shows  that  the  law  in  this  Commonwealth 
accords  with  that  laid  down  in  Clark  v.  Allen,  ubi  supra. 

In  Campbell  v.  I^ew  England  Ins.  Co.,  98  Mass.  381,  decided  in 
1868,  a  policy  was  taken  out  by  one  Andrew  Campbell  on  his  own 
life,  and  payable  to  himself  and  his  representatives  for  the  benefit 
of  the  plaintiff,  who  had  no  insurable  interest  in  the  life.  The 
question  of  the  right  of  the  plaintiff  to  sue  in  her  own  name  was 
waived,  and  the  question  considered  was  whether  the  policy  could 
be  supported  for  her  benefit.  In  delivering  the  opinion  of  the 
court  Mr.  Justice  Wells  says:  "  It  is  the  interest  of  Andrew  Camp- 
bell in  his  own  life  that  supports  the  policy.     The  plaintiff  did  not, 
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bv  virtue  of  the  clause  declaring  the  policy  to  be  for  her  benefit, 
become  the  assured.  She  is  merely  the  person  designated  by  agree- 
ment of  the  parties  to  receive  the  proceeds  of  the  policy  upon  the 
death  of  the  assured.  The  contract  (so  long  as  it  remains  execu- 
toiy),  the  interest  by  which  it  is  supported,  and  the  relation  of 
membership,  all  continue  the  same  as  if  no  such  clause  were  in- 
serted. It  was  not  necessary  therefore  that  the  plaintiff  should  show 
that  she  had  an  interest  in  the  life  of  Andrew  Campbell,  by  which 
the  policy  could  be  supported  as  a  policy  to  herself  as  the  assured." 
The  question  in  Stevens  v.  Warren,  which  was  decided  about  a 
year  later,  and  in  which  the  opinion  is  given  by  the  same  justice, 
was  between  the  representatives  of  the  assured  and  of  his  assignee. 
The  terms,  consideration,  and  circumstances  of  the  assignment  are 
not  stated;  it  is  only  said  that  the  defendant  Warren  claimed  by 
virtue  of  an  assignment  of  the  policy,  and  that  he  was  a  purchaser 
of  it,  and  had  no  interest  in  the  life  insured.  The  policy  contained 
a  provision  that  any  assignment  of  it  without  the  assent  of  the 
insorers  should  be  void.  The  court  held  that  the  assignee  acquired 
no  rights  under  the  assignment  as  against  the  representatives  of 
the  assignor,  putting  the  decision  upon  both  the  grounds,  that  the 
assignment  was  prohibited  by  the  contract  of  insurance,  and  that 
it  was  against  the  policy  of  the  law  against  gambling  policies. 
The  court  said:  ^'The  insurers  are  entitled  to  the  full  benefit  of 
such  a  provision,  as  a  matter  of  contract;  and  as  the  policy  of  the 
law  accords  with  its  purpose,  the  court  will  not  regard  with  favor 
any  rights  sought  to  be  acquired  in  contravention  of  the  provision.'' 
In  considering  one  branch  of  the  case,  the  following  language  is 
used:  ''The  rule  of  law  against  gambling  policies  would  be 
completely  evaded,  if  the  court  were  to  give  to  such  transfers 
the  effect  of  equitable  assignments,  to  be  sustained  and  enforced 
against  the  representatives  of  the  assured."  That  this  language 
▼as  not  intended  to  apply  to  all  assignments  in  which  the  assignee 
had  no  interest  in  the  life,  but  to  such  only  as  were  found  or 
appeared  to  be  in  fact  gaming  transactions,  is  evident  from  what 
immediately  follows  in  the  opinion,  in  which  the  doctrine  of 
CamphMy.  New  England  Ins.  Co.  is  adopted,  and  applied  to  assign- 
ments: ''  When  the  contract  between  the  assured  and  the  insurer 
is  'expressed  to  be  for  the  benefit  of '  another,  or  is  made  payable  to 
another  than  the  representatives  of  the  assured,  it  maybe  sustained 
accordingly.    The  same  would  probably  be  held  in  case  of  an  assign- 
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ment  with  the  assent  of  the  insurers.  But  if  the  assignee  has  no 
interest  in  the  life  of  the  subject  of  insurance  which  would  sustain 
a  policy  to  himself,  the  assignment  would  take  effect  only  as  a 
designation,  by  mutual  agreement  of  the  contracting  parties  of  the 
})er8on  who  should  be  entitled  to  receiye  the  proceeds,  when  due, 
instead  of  the  personal  representatives  of  the  assured.  And  if  it 
should  appear  that  the  assignment  was  a  cover  for  a  speculating 
risk,  contravening  the  general  policy  of  the  law,  it  would  not  be 
sustained. '^  The  assent  of  the  insurer,  if  not  required  in  the  policv, 
must  be  immaterial  as  regards  the  validity  of  the  transaction  between 
the  assignor  and  the  assignee.  If  given,  it  would  only  enable  the 
assignee  to  assert  in  his  own  name,  instead  of  that  of  the  assignor, 
the  rights  acquired  by  the  assignment.  So  far  as  the  transaction 
itself,  apart  from  the  circumstances  attending  it,  is  concerned, 
taking  out  a  policy  payable  to  a  stranger  would  seem  more  open  to 
objection,  as  a  gambling  transaction,  than  selling  a  policy  which  had 
acquired  an  actual  value.  As  the  circumstances  of  the  transaction 
are  not  disclosed  in  the  report,  they  must  be  supposed  to  have  been 
such  as  to  call  for  the  decision  and  the  remarks  which  were  applied 
to  them  in  the  application  of  the  principle  laid  down. 

In  Palmer  v.  Merrill,  ubi  supra,  where  the  subject  of  assignments 
of  the  interest  in  a  life  insurance  is  elaborately  considered  by  Chief 
Justice  Shaw,  there  is  no  suggestion  that  any  interest  of  the 
assignee  in  the  life  is  necessary  to  support  the  assignment,  but  it  is 
considered  as  an  ordinary  assignment  of  a  chose  in  action. 

In  Troy  v.  Sargent,  132  Mass.  408,  it  was  held  that  the  interest 
of  a  wife  in  a  policy  to  her  husband  on  his  life,  for  her  benefit, 
could  be  taken  for  a  joint  debt  of  herself  and  husband.  Could  it 
not  be  taken  for  her  sole  debt,  although  the  creditor  would  have  no 
interest  in  the  life  insured  ?  A  policy  of  life  insurance  is  assets 
which  pass  to  an  assignee  in  bankruptcy,  and  can  be  reached  by 
creditors.  Is  it  necessary,  when  sold  by  the  assignee  or  creditor, 
that  the  purchaser  should  have  an  interest  in  the  life  insured  ? 

The  general  rule  laid  down  in  Stevens  y.  Warren,  ubi  supra,  "that 
no  one  can  have  an  insurance  upon  the  life  of  another,  unless  he 
Ikis  an  interest  in  the  continuance  of  that  life,"  and  from  which  the 
inference  that  an  assignee  of  a  party  must  have  an  insurable  interest 
seems  to  have  been  drawn,  we  think,  is  not  strictly  accurate,  or  may 
be  misleading.  An  insurable  interest  in  the  assured  at  the  time  the 
])olicy  is  taken  out  is  necessary  lo  the  validity  of  the  policy,  but  it 
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u  not  necessary  to  the  continaance  of  the  insarance  that  the  interest 
should  continae;  if  the  interest  should  cease,  the  policy  woald  con- 
tinae,  and  the  insured  would  then  have  an  insurance  without  in- 
terest Dolby  y.  India  <&  London  Assur,  Co.,  15  0.  B.  365,  and 
Law  Y.  London  Policy  Oo,,  1  Kay  &  Johns.  223,  cited  in  LooniisY. 
Eagh  Ins.  Co.,  6  Gray,  396;  Connecticut  Ins.  Co.  v.  Shaefer,  ubi 
supra;  Rawls  v.  American  Ins.  Co.,  27  N.  Y.  282;  Provident  Ins. 
Co,  ?.  Baum,  29  Ind.  236.  The  value  and  permanency  of  the  in- 
terest is  material  only  as  bearing  on  the  question  whether  the  policy 
is  taken  out  in  good  faith,  and  not  as  a  gambling  transaction.  If 
valid  in  its  inception,  it  will  not  be  avoided  by  the  cessation  of  the 
interest  The  mere  fact  that  the  assured  himself  has  no  interest 
in  the  life  does  not  avoid  or  annul  the  policy. 

We  think  that  the  second  ruling  was  correct,  and  that  the  fact 
that  the  assignee  had  no  insurable  interest  in  the  life  does  not  avoid 
the  assignment  It  is  one  circumstance  to  be  regarded  in  determin- 
ing the  character  of  the  transaction,  but  is  not  conclusive  of  its 

illegality. 

Decree  for  the  defendant  Allen^ 


Swan  v.  Hamhond. 

(138  Mass.  45.) 
Will — revocation  by  marriage  —  statute. 

Under  a  statute  prescribing  the  modes  of  revoking  a  will,  and  recognizing 
reTocadon  "implied  by  law  from  subsequent  change  in  the  condition  or  cir- 
cumstances of  the  testator, "  a  woman's  will  is  revoked  by  her  subsequent 
marriage.* 

PUOBATE  of  will.     The  opinion  states  the  case. 

E,  F.  Dewing,  <&  0.  L.  Sleeper,  for  appellant. 

W.  B.  Gale  £  W.  N.  Mason,  for  executrix. 

CoLBUBN,  J.  It  appears  by  the  record  and  agreed  facts  in  this 
case,  that  Susan  E.  Haven,  an  unmarried  woman,  made  her  will, 
May  20,  1853;  that  she  was  then  possessed  of  real  and  personal 

*  See  Fdhuis  v.  AUen  (90  N.  H.  489),  49  Am.  Rep.  828,  and  note.  329 
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estate,  all  of  which  hy  her  will  she  devised  and  bequeathed  to  her 
sister,  who  was  named  as  executrix;  that  on  October  3,  1861,  she 
married  Thomas  F.  Hammond,  and  lived  with  him  until  her  death 
on  January  18,  1883.  Her  husband  had  no  knowledge  of  the 
existence  of  the  will  until  after  her  decease.  No  child  was  bom  of 
the  marriage.  The  will  was  presented  for  probate  in  Middlesex,  hy 
the  executrix  therein  named,  and  was  approved  and  allowed  on 
April  3,  1883,  and  the  husband  appealed.  The  only  question  pre- 
sented is  whether  the  will  was  revoked  by  the  marriage. 

It  has  been  well  settled  at  common  law,  at  least  since  Fbrseand 
Hembling's  case,  decided  in  1589,  4  Rep.  60  d,  that  the  marriage  of 
a  feme  sole  revokes  her  will.  In  case  of  a  man  it  is  equaUy  well  settled 
that  marriage  alone  does  not  revoke  his  will,  and  that  marriage  and 
the  birth  of  a  child  do.  1  Jarm.  Wills,  122;  Warner  v.  Beach,  4 
Gray,  162. 

The  reason  why  the  will  of  a  feme  sole  is  revoked  by  her  mar- 
riage is  commonly  stated  to  be,  that  marriage  takes  away  her 
testamentary  capacity,  and  destroys  the  ambulatory  nature  of  her 
will;  and  it  is  urged  in  argument,  that  since  the  statutes  allowiog 
a  married  woman  to  make  a  will,  with  certain  limitations  as  to  the 
rights  of  the  husband,  were  passed,  the  reason  upon  which  the 
rule  was  founded,  that  the  will  of  a  ferns  sole  is  revoked  by  mar- 
riage, no  longer  exists,  and  that  her  will,  like  that  of  a  man,  should 
be  held  to  be  revoked,  not  by  marriage  alone,  but  by  marriage  and 
the  birth  of  a  child.  This  argument  is  not  without  force,  but  its 
force  would  be  much  greater  if  we  could  see  any  good  reason  why 
in  the  case  of  a  man  both  marriage  and  the  birth  of  a  child  should  be 
held  necessary  for  the  revocation  of  his  will.  The  rule  was  adopted 
from  the  civil  law,  and  is  now  firmly  established  as  part  of  the  com- 
mon law;  but  the  reason  upon  which  it  is  founded  is  not  obvious. 

Marriage  alone  in  the  case  of  a  man  or  woman  would  seem  to  be 
a  sufficient  change  in  condition  and  circumstances  to  cause  an  im- 
plied revocation  of  a  will  previously  made.  A  will  made  before 
marriage,  and  taking  effect  after  marriage,  must  take  effect  in  a 
yery  different  manner  from  that  in  the  mind  of  the  testator  when 
the  will  was  made.  The  rights  of  the  husband  or  wife  must  greatly 
modify  its  provisions;  and  it  can  hardly  be  supposed  that  an  un- 
married person  would  make  the  same  will  he  or  she  would  make 
after  marriage.  If  we  were  under  no  restraint,  we  might  well 
hesitate  to  hold  that  since  testamentary  capacity  has  been  givcu 
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to  women,  a  will  made  by  a  woman  when  sole  sliould  be  revoked 
onlj  by  marriage  and  the  birth  of  a  child,  as  in  case  of  a  man,  for 
the  sake  of  uniformity  only,  when  we  are  inclined  to  think  a  better 
rule  would  be,  that  in  case  of  a  man,  his  will  should  be  revoked 
by  marriage  alone.  But  such  a  rule  can  only  be  introduced  by  the 
legislature.  In  England,  by  the  Stat,  of  7  Will.  IV  &  1  Vict, 
chap.  2G,  §  18,  and  in  many  of  the  States  in  this  country,  it  has 
been  provided  by  statute  that  the  wills  of  both  men  and  women 
shall  be  revoked  by  marriage.  See  collection  of  statutes  in  1  Jarm. 
Wills  (5th  Am.  ed.  by  Bigelow),  122,  note. 

But  we  are  of  opinion  that  the  question  now  before  us  has  been 
so  far  settled  by  statute  as  not  to  admit  of  change  by  construction. 
Section  8  of  the  Public  Statutes  (chap.  127),  after  providing  that 
no  will  shall  be  revoked  unless  by  burning,  tearing,  etc.,  or  some 
other  writing  executed  in  the  manner  required  in  the  case  of  a 
▼ill, goes  on  as  follows:  "  But  nothing  contained  in  this  section  shall 
prevent  the  revocation  implied  by  law  from  subsequent  changes  in 
the  condition  or  circumstances  of  the  testator."  It  is  not  apparent 
that  an  entire  revocation  by  implication  of  law  results  from  any 
change  of  condition  or  circumstances,  except  that  of  a  subsequent 
marriage.  See  the  discussion  in  Warner  v.  Beach,  uhi  supra.  This 
claose  as  to  implied  revocations  was  first  introduced  in  the  Revised 
Statutes,  chap.  62,  §  9.  The  other  provisions  as  to  revocation  were 
substantially  taken  from  Stat.  1783,  chap.  24,  §  2.  The  commis- 
sioners in  their  note  to  this  section  say,  ''  The  clause  as  to  implied 
leTocations  recognizes  and  adopts  the  existing  law  as  established 
and  understood  among  us."  And  their  further  discussion  of  this 
subject  shows  clearly  that  they  had  in  mind  the  rule  of  the  common 
law,  that  in  case  of  a  man,  marriage  and  the  birth  of  a  child  and  in 
case  of  a  woman,  marriage  alone,  revoked  a  will  previously  made. 

We  are  of  opinion  that  this  provision  as  to  implied  revocations, 
^m  its  language,  and  the  reasons  given  for  its  introduction,  has 
substantially  the  force  of  an  express  enactment  of  the  rules  of  the 
common  law,  which  we  are  not  at  liberty  to  change,  even  if  the 
reason  for  the  rule  in  the  case  of  a  woman  no  longer  exists.  This 
was  the  view  taken  in  Brown  v.  Clarke  77  N.  Y.  369,  upon  a  simi- 
lar question  under  a  statute  of  New  York. 

We  are  therefore  of  opinion  that  the  will  of  Sugan  K  Hammond 
was  not  properly  admitted  to  probate. 

Decree  of  Probate  Court  reversed, 
YoL.  UI  —  33 
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Mather  v.  American  Express  Compakt. 

(188  Mara.  U.) 
Damages — carrier — loss  of  archUeefs  plans. 

In  an  action  against  a  carrier  for  the  loss  of  an  architect's  plans  for  a  house, 
there  can  be  no  recovery  for  the  conseqaent  delaj  in  constmcting  the  honae, 
where  the  carrier  had  no  notice  of  the  nature  or  intended  use  of  the  con- 
tents of  the  package. 

ACTION  for  loss  of  a  package  in  transportation.     The  opinion 
states  the  point    The  plaintiff  had  judgment  below. 

jD.  W.  Bond,  for  defendant. 

/.  0,  Hammond,  for  plaintiff. 

Field,  J.  It  is  not  denied  that  the  defendant  is  liable  in 
damages  for  the  reasonable  cost  of  the  new  plans,  and  for  other 
expenses  if  there  were  any  reasonably  incurred  in  procuring  the 
new  plans;  but  it  is  denied  that  the  defendant  is  liable  in  damages 
for  the  delay  in  constructing  the  house  occasioned  by  the  loss  of 
the  plans.  It  is  assumed  that  the  plans  had  no  market  yalue,  and 
were  only  useful  to  the  plaintiff.  The  rule  of  damages  then  is 
their  yalue  to  the  plaintiff.  As  new  plans  could  not  be  bought  in 
the  market  ready  made,  some  time  necessarily  must  be  consumed 
in  making  them,  and  the  plaintiff  contends  that  the  value  of  the 
plans  for  immediate  use,  or  for  use  at  the  time  he  would  haye 
received  them  from  Boston,  if  the  defendant  had  duly  performed 
its  contract,  is  their  value  to  him,  and  that  this  value  is  made  up 
of  the  cost  of  procuring  the  new  plans  and  the  damages  occasioned 
by  the  delay.  Whatever  he  calls  it,  it  is  damages  for  the  delay  in 
constructing  the  house  caused  by  the  loss  of  the  original  plans  that 
he  seeks  to  recover.  It  does  not  appear  that  the  defendant  had 
notice  of  the  contents  of  the  package  at  the  time  it  was  delivered 
for  transportation,  or  any  notice  or  knowledge  that  the  plaintiff 
needed  the  plans  for  the  construction  of  a  house  which  he  had 
begun  to  build.  The  damages  caused  by  the  delay  are  not  such  as 
usually  and  naturally  arise  solely  from  a  breach  of  the  contract  of 
the  defendant  to  carry  the  package  safely  to  its  destination,  nor 
were  they  within  the  reasonable  contemplation  of  both  parties  to 
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this  contract  as  likely  to  arise  from  snch  a  breach.  The  fact  that 
the  plans  had  a  special  value  to  the  plaintiff,  and  could  not  be  pur- 
chased, does  not  touch  the  question  of  including  in  the  damages 
the  injury  to  the  plaintiff  occasioned  by  reason  of  other  contracts 
which  he  had  made,  and  of  work  which  he  had  undertaken  in 
expectation  of  having  the  plans  for  use  immediately,  or  after  the 
usual  delay  involved  in  sending  the  plans  to  Boston,  and  in  having 
them  traced  and  returned  to  him.  Damages  for  such  injury  are 
not  giTen  unless  the  circumstances  are  such  as  to  show  that  the 
defendant  ought  fairly  to  be  held  to  have  assumed  a  liability  there- 
for  when  it  made  the  contract. 

We  think  that  Hadley  v.  Baxendale,  9  Exch.  341,  which  has  been 
cited  with  approval  by  this  court,  governs  this  case. 

The  case  of  Cheen  v.  Boston  and  Lowell  Railroad ,  128  Mass. 
221 ;  s.  c,  35  Am.  Rep.  370,  on  which  the  plaintiff  relies,  was  an 
action  to  recover  the  value  of  an  '^  oil  painting,  the  portrait  of  the 
plaintiff's  father."  The  opinion  attempts  to  lay  down  a  rule  for 
determiniug'  the  value  of  such  a  painting,  when  the  plaintiff  had 
no  other  portrait  of  his  father,  and  when,  so  far  as  appears,  it  had 
no  market  value  ;  but  the  opinion  does  not  discuss  any  question  of 
damages  not  involved  in  determining  the  value  of  the  portrait  to 
the  plaintiff.  The  plaintiff  in  that  case  made  no  claim  for  dam- 
ages occasioned  by  a  loss  of  a  profitable  use  of  the  portrait. 

Exceptions  sustained. 


Babnes  v.  Chicopee. 

(188  Maw.  67.) 
Munieipal  eorporation — negligence — barrier  on  highway. 

A  town  is  not  bound  to  erect  a  barrier  on  a  highway  to  protect  travellers  from 
falling  over  a  dangerous  bank  thlrtj-foar  feet  distant  from  the  travelled 
part,  and  nine  and  a  half  feet  from  the  line  of  the  highway  as  located. 

ACTION  for  injuries  by  a  defective  highway.    The  head-note 
shows  the  case.     The  defendant  had  judgment  below. 

A  -ff.  Lathrop,  for  plaintiffs. 
0.  M.  Stearns,  for  defendant. 
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Devens,  J.  To  entitle  the  plaintiffs  to  recover,  they  must  show 
that  the  defect  in  the  highway  '^  which  caused  the  injury,  existed 
either  in  the  highway  or  so  immediately  contiguous  to  it,  as  to  make 
it  dangerous  to  travel  on  the  highway  itself."  SparJiawh  v.  Salenij 
1  Allen,  30.  The  test  is  "  whether  there  is  such  a  risk  of  a  trav- 
eller, using  ordinary  care,  in  passing  along  the  street,  being  thrown 
or  falling  into  the  dangerous  place,  that  a  railing  is  requisite  to 
make  the  way  itself  safe  and  convenient."  Alger  v.  LowM^  3 
Allen,  402;  Adams  v.  Naticky  13  Allen,  429.  A  town  is  therefore 
"  bound  to  erect  barriers  or  railings  where  a  dangerous  place  is  in 
such  close  proximity  to  the  highway  as  to  make  travelling  on  the 
higway  unsafe.  But  it  is  not  bound  to  do  so  to  prevent  travellers 
from  straying  from  the  highway,  although  there  is  a  dangerous 
place  at  some  distance  from  the  highway  which  they  may  reach  by 
so  straying."  Puffer  v.  Orange,  122  Mass.  389;  s.  c,  23  Am. 
Rep.  368,  and  authorities  there  cited. 

In  determining  whether  a  defect  is  in  such  close  proximity  to 
the  highway  as  to  render  travelling  upon  it  unsafe,  that  proximity 
must  be  considered  with  reference  to  the  highway  **  as  travelled  and 
used  for  the  public  travel,"  rather  than  as  located.  Warner  v.  Hoi- 
ifoke,  112  Mass.  362.  While  it  maybe  impossible  to  define  at  what 
distance  in  feet  and  inches  a  dangerous  place  must  be  from  the  high- 
way in  order  to  ceiise  to  be  iu  close  proximity  to  it,  and  while  it 
must  often  be  a  practical  question,  having  regard  to  many  circum- 
stances to  be  decided  by  a  jury,  yet  it  has  been  held  in  certain 
cases,  as  matter  of  law,  that  a  jury  was  not  authorized  in  finding 
that  the  dangerous  place  was  in  such  proximity  to  the  highway  as 
to  render  travelling  thereon  unsafe. 

Thus  in  Murphy  v.  Gloucester,  105  Mass.  470,  the  defective  place 
•  was  twenty-five  feet  from  the  highway;  in  Puffer  v.  Orauge,  ubi 
supra,  it  was  from  twenty  to  thirty  feet;  in  Daily  v.  Worcester,  131 
Mass.  452,  it  was  twenty-eight  feet.  In  all  these  cases  the  place 
where  the  accident  happened  was  reached  by  passing  over  a  level 
space,  which  intervened  between  it  and  the  highway,  yet  these  de- 
fective places  were  held  not  dangerously  contiguous. 

The  case  at  bar  is  within  the  rule  thus  adopted.  As  appears  by 
the  report,  "  there  was  a  marked  travelled  path  made  by  use  and 
the  passage  of  teams; "  there  was  also  a  plainly  marked  path  worn 
by  foot-passengers.  From  the  worn  track  of  teams  to  the  edge  of 
the  bank  was  thirtv-four  feet.    This  bank  was  nine  and  a  half  feet 
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from  the  highway  as  located,  and  the  foot-path  was  on  the  extreme 
southerly  side  of  the  highway.  The  causes  of  the  injury  to  the 
plaintiff  were  the  darkness^  his  failure  to  keep  the  carriage-path, 
his  travelling  on  that  made  by  foot  passengers  at  the  extreme  edge 
of  the  highway  as  located,  and  the  subse((uent  misconduct  of  the 
horse.  It  cannot  be  said  that  a  bank  thirty-four  feet  from  the 
travelled  way  as  used  rendered  it  unsafe  to  travel  thereon.  This 
distance  was  sufficient  to  provide  for  those  contingencies  which 
from  time  to  time  might  render  necessary  a  road  somewhat  wider 
than  that  actually  travelled. 

Judgments  on  the  verdicts. 


Mannville  Company  v.  City  of  Worcester, 

(188  Mass.  80.) 

WaUr  and  water-course  —  dicerting  stream  from  miU  in  another  State. 

An  action  may  be  maintained  in  Massachusetts  for  diverting  a  stream  in  that 
State,  and  preventing  it  from  coming  to  tlie  plaintiff's  mill  in  Rhode 
Island. 

ACTION  for  diversion  of  a  water-course.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

iV.  S.  B.  Hopkins  {F,  A.  Gaskell  with  him),  for  plaintiff. 
F,  P.  Goulding,  for  defendant. 

Holmes  J.  This  was  an  nrfion  of  tort.  It  ai)peare(l  at  tlie 
trial  that  ihe  plaintiff  wjis  the  owner  of  a  mill  in  Rhode  Island 
upon  the  Blackstone  river ;  and  there  was  evidence  that  the  de- 
fendant had  withdrawn,  in  Massachusetts,  enough  of  the  waters 
of  Tatnuck  brook,  a  tributary  of  that  river,  materially  to  affect 
theopenition  of  .the  mill.  The  main  question  argued  before  us  is 
raised  by  the  refusal  of  a  ruling  requested  by  the  defendant  that 
"the  diversion  of  the  waters  of  a  natural  stream  in  this  State  and 
prevent ini:  the  same  from  coming  to  the  plaintiff's  mill,  situated 
in  Rho.lc  isl  nd,  is  not  a  tort  for  which  tlie  plaintiff  can  recover  in 
the  courts  (*!  this  Commonwealth.'' 
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The  defendant's  counsel  contended,  in  the  first  place,  that  such 
rights  as  the  plaintiff  claims  cannot  extend  beyond  the  Rhode 
Island  line,  and  went  the  length  of  maintaining  that  a  servitude 
cannot  be  created  in  one  State  in  favor  of  lands  in  another.  We 
are  unable  to  agree  to  this  proposition  upon  either  principle  or  au- 
thority. Every  decision  and  dictum  that  we  have  found  bearing 
on  the  precise  point  is  the  other  way.  Sku^k  v.  Walcoti^  3  Mason, 
508,  516;  Thayer  v.  Brooksy  17  Ohio,  489;  SHllman  v.  White  Rock 
Manuf.  Co.y  3  Woodb.  &  M.  538;  Bundle  v.  Delaware  and  Raritan 
Canal,  1  Wall.  Jr.  275;  s.  c,  14  How.  80;  Foot  v.  Edwards,  3 
Blatchf.  310. 

We  think  that  the  cases  which  recognize  civil  and  even  crimi- 
nal liability  for  flowing  land  in  one  State  by  means  of  a  dam  in 
another  are  hardly  less  pertinent.  Howard  v.  Ingereollj  17  Ala. 
780;  Wooster  v.  Great  Fdlla  Sfanuf.  Co.,  39  Me.  246;  Eachus  v. 
Illinois  and  Michigan  Canal,  17  HI.  534;  Armendiaz  v.  Stillman,  54 
Tex.  623;  State  v.  Lord,  16  N.  H.  357.  The  defendant  admits 
these  cases  to  be  law,  and  tries  to  distinguish  them.  But  we  can- 
not assent  to  the  distinction  between  discharging  and  withdrawing 
water.  The  consequence  in  one  case  is  positive,  in  the  other  nega- 
tive; but  ill  each  it  is  the  consequence  of  an  act  done  outside  the 
jurisdiction  where  the  harm  occurs,  and  the  consequence  is  as 
direct  in  the  latter  case  as  in  the  former.  The  right  infringed  in 
the  former  case  is  called  absolute  ownership,  in  the  latter  easement; 
but  the  laws  of  Rhode  Island,  which  make  a  man  owner  of  a  tract 
of  land  there,  have  no  more  power  to  diminish  freedom  of  action 
in  Massachusetts  than  any  other  of  its  laws.  A  concurrence  of 
the  laws  of  both  States  is  as  necessary  in  that  case  as  in  the  one  at 
bar,  to  create  a  liability  which  can  be  enforced  in  either  State  con- 
sistently with  principle.  Such  a  concurrence  presents  no  technical 
difiiculties,  and  if  the  substantive  end  to  be  attained  is  a  proper 
one  it  will  be  recognized  and  acted  on  here,  as  we  have  no  doubt 
that  it  would  be  in  Rhode  Island  if  the  position  of  the  parties  were 
reversed. 

Of  course  the  laws  of  Rhode  Island  cannot  subject  Massachusetts 
land  to  a  servitude,  and  apart  from  any  constitutional  considera- 
tions, if  there  are  any,  which  we  do  not  mean  to  intimate,  Masssi- 
chusetts  might  prohibit  the  creation  of  such  servitudes.  So  it 
might  authorize  any  acts  to  be  done  within  its  limits,  however 
injurious  to  lands  or  p^^rsons  outside  them.     But  it  does  not  do 
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either.  It  has  no  more  objection  to  a  citizen  of  Bhode  Island  own- 
ing an  easement,  as  incident  to  his  ownership  of  land  in  that  State, 
than  it  has  to  his  owning  it  in  gross,  or  to  his  purchasing  lands 
here  in  fee.  Questions  might  be  conceived  as  to  the  transfer  of 
such  easements^  but  they  do  not  arise  here.  Slack  r.  WalcoHy  ubi 
supra.  So  far  as  their  creation  is  concerned,  the  law  of  Massa- 
chiuetts  goTcms,  whether  the  mode  of  creation  be  by  deed  or  pre- 
scription, or  whether  the  right  be  one  which  is  regarded  as  natu- 
rally arising  out  of  the  relation  between  the  two  estates ;  being 
created,  the  law  of  Rhode  Island,  by  permission  of  that  of  Massa- 
chusetts, lays  hold  of  them  and  attaches  them  in  such  way  as  it 
sees  fit  to  land  there,  Massachusetts  being  secured  against  anything 
contrary  to  its  views  of  policy  by  the  common  traditions  of  the 
two  States,  and  by  the  power  over  its  own  territory  which  it  holds 
in  reserve. 

It  was  also  contended  for  the  defendant  that  the  action  could 
only  be  brought  in  Bhode  Island.  This  objection  is  purely  tech- 
nical. The  reasons  which  once  made  the  venue  important  have 
long  disappeared,  and  we  see  no  reason  for  any  greater  strictness 
than  is.  absolutely  required  by  the  statutes  and  precedents.  If  the 
plaintiff's  mill  were  in  another  county  of  this  State  an  action  for 
damages  would  be  rightly  brought  in  Worcester,  not  only  by  the 
Pnbhc  Statutes  (chap.  ICI,  §  8),  but  by  the  common  law.  Barden 
T.  Crocker,  10  Pick.  383;  Abbot  of  Stratford's  case,  Y.  B.,  7  Hen. 
IV,  8,  pi.  10;  Bulwer*s  case,  7  Rep.  1  a,  2  b;  Leveridge  v.  Iloskifis, 
11  Mod.  257.  As  between  two  States,  bptli  of  which  recognize 
the  right,  if  the  rule  is  to  vary  at  all  it  should  be  on  the  side  of 
greater  liberality,  to  prevent  a  failure  of  justice  such  as  would  be 
likely  to  happen  in  the  present  case  if  this  action  were  not  main- 
tained. The  weight  of  judicial  opinion  is  altogether  in  favor  of 
allowing  an  action  to  be  maintained  where  the  water  was  with- 
drawn. Iboi  V.  Edwards,  Armendiaz  v.  Stillman,  Stilhnan  v.  While 
Roeh  Manuf*  Oo.,  Bundle  t.  Delaware  and  Raritan  Canal  and 
Thayer  v.  Brooks^  ubi  supra.  The  decisions  in  cases  where  both 
the  act  and  the  consequence  complained  of  were  outside  the  State 
m  which  the  action  was  brought  are  not  opposed  to  our  conclusion, 
5indwe  are  not  called  upon  to  decide  between  Lord  Mansfield 
in  Mosfynr.  Fabrif/as,  Cowp.  161,  1  Smith  Lead.  Cas.  (8th  ed.) 
'fi'V.'.and  Lord  Kksvon  in  Pntohmi  v.  Mfilihrw^,  4  T.  R.  503.  The 
American  cases  have*  sr^^n'^rillv  f.)llr>\vol  tli-  1  f'tcr. 
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The  plaintiff  asked  the  court  to  rule  ''  that  the  defendant  was 
liable  for  damages  measured  by  the  loss  of  power  which  the  whole 
amount  of  water  pumped  by  the  defendant  would  have  made,'' 
although  the  defendant  had  introduced  evidence  that  a  certain  per- 
centage of  it  was  returned  to  tlie  river.  This  ruling  was  refused, 
and  rightly.  So  far  as  the  water  was  returned,  its  wiclidrawal  was 
no  wrong  to  the  plaintiff.  Norton  v.  Volentine^  14  Vt.  ^9;  Orr 
Etoifiy  V.  Colquhoun,  2  App.  Cas.  839,  856.  See  ElHoi  v.  FUck- 
burg  Railroad,  10  Gush.  191.  And  even  if  it  had  been,  the  return 
would  go  in  mitigation  of  damages,  upon  the  same  principle  as  in 

trover. 

Judgment  on  verdict. 


COMMOinVEALTH   V.    PlERCE. 

(188  Masa.  les.) 

Criminal  law  -^  homicide — hy  negligence  of  physician, 

A  physician,  causing  the  death  of  a  patient  hy  wrapping  him  in  cloths  sttcu 
rated  in  kerosene,  may  be  found  guilty  of  manslaughter.* 

"CONVICTION  of  manslaughter.     The  opinion  states  the  case. 


0 


F,  P*  Gouldifig,  for  defendant. 

B,  J,  Sherman,  attorney-general,  for  Commonwealth. 

HoLMBS,  J.  The  defendant  has  been  found  guilty  of  man- 
slaughter, on  evidence  that  he  publicly  practiced  as  a  physician, 
and  being  called  to  attend  a  sick  woman,  can  sect  her,  with  her  con- 
sent, to  be  kept  in  flannels  saturated  with  kerosene  for  three  days, 
more  or  less,  by  reason  of  which  she  died.  There  was  evidence 
that  he  had  made  similar  application  with  favorable  results  in  other 
cases,  but  that  in  one,  the  effect  had  been  to  blister  and  bum  the 
flesh  as  in  the  present  case. 

The  main  questions  which  have  been  argued  before  us  are  raised 
by  the  fifth  and  sixth  rulings  requested  on  behalf  of  the  defend- 
ant, but  refused  by  the  court  and  by  the  instructions  given  upon 
the  same  matter.  The  fifth  request  was,  shortly,  that  the  defend- 
ant must  have  *'so  much  knowledge  or  probable  information  of 

•  Bee  State  v.  Hardistcr  (38  Ark.  605),  42  Am.  R«p.  5. 
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the  fatal  tendency  of  the  prescription  that  [the  death]  may  be 
reasonably  presumed  by  the  jary  to  be  the  effect  of  obstinate,  will- 
fal  rashness,  and  not  of  an  honest  intent  and  expectation  to  care." 
The  seventh  request  assumes  the  law  to  be  as  thus  stated.  The 
sixth  request  was  as  follows:  "  If  the  defendant  made  the  prescrip- 
tion with  an  honest  purpose  and  intent  to  cure  the  deceased  he  is 
not  guilty  of  this  offense,  however  gross  his  ignorance  of  the  qual- 
ity and  tendency  of  the  remedy  prescribed,  or  of  the  nature  of  the 
disease,  or  of  both."  The  eleventh  request  was  substantially  simi- 
lar, except  that  it  was  confined  to  this  indictment. 

The  court  instructed  the  jury  that  ''it  is  not  necessary  to  show 
an  evil  intent;"  that ''  if  by  gross  and  reckless  negligence  he  caused 
the  death,  he  is  guilty  of  culpable  homicide;"  that  ''the  question 
is  whether  the  kerosene  (if  it  was  the  cause  of  the  death),  either 
in  its  original  application,  renewal  or  continuance,  was  applied  as 
the  result  of  foolhardy  presumption  or  gross  negligence  on  the  part 
of  the  defendant; "  and  that  the  defendant  was  "  to  be  tried  by  no 
other  or  higher  standard  of  skill  or  learning  than  that  which  he 
necessarily  assumed  in  treating  her;  that  is,  that  he  was  able  to  do 
80  without  gross  recklessness  or  foolhardy  presumption  in  under- 
taking it."  In  other  words,  that  the  defendant's  duty  was  not  en- 
hanced by  any  express  or  implied  contract,  but  that  he  was  bound 
at  his  peril  to  do  no  grossly  reckless  act  when  in  the  absence  of 
any  emergency  or  other  exceptional  circumstances  he  intermeddled 
with  the  person  of  another. 

The  defendant  relies  on  the  case  of  OommonweaUh  v.  Thompson, 
6  Mass.  134,  from  which  his  fifth  request  is  quoted  in  terms. 
His  argument  is  based  on  another  quotation  from  the  same  opinion: 
■*'To  constitute  manslaughter,  the  killing  must  have  been  a  conse- 
quence of  some  unlawful  act.  Now  there  is  no  law  which  prohibits 
any  man  from  prescribing  for  a  sick  person  with  his  consent,  if  he 
honestly  intends  to  cure  him  by  his  prescription."  This  language 
is  ambiguous,  and  we  must  begin  by  disposing  of  a  doubt  to  which 
it  might  give  rise.  If  it  means  that  the  killing  must  be  the  con- 
sequence of  an  act  which  is  unlawful  for  independent  reasons  apart 
from  its  likelihood  to  kill,  it  is  wrong.  Such  may  once  have  been 
the  law,  but  for  a  long  time  it  has  been  just  as  fully,  and  latterly, 
we  may  add,  much  more  willingly  recognized  that  a  man  may  com- 
mit murder  or  manslaughter  by  doing  otherwise  lawful  acts  reck- 
lessly, as  that  he  may  by  doing  acta  unlawful  for  independent 
Vol.  LII       34 
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reasons,  from  which  death  accidentally  ensues.  3  Inst.  57;  1  Hale 
P.  C.  472-477;  1  Hawk.  P.  C,  chap.  29,  §g  3,  4,  12;  chap.  31, 
§§4-6;  Foster,  202,  263  (Homicide,  chap.  1,  §4);  4  Bl.  Com.  192, 
197;  1  £ast  P.  C.  2f;0  et  seq,;  Hull's  case,  Eeljng,  40,  and  cases 
cited  below. 

But  recklessness  in  a  nionil  sense  means  a  certain  state  of  con- 
sciousness with  rcfercuco  to  tlic  consequences  of  one's  acts.  No 
mutter  whether  doiluod  as  inditfcreuee  to  wliat  those  conseqnences 
may  be,  or  iw  ii  failuro  tv)  caisidcr  tlioir  nature  or  probability  as 
fully  as  the  party  might  iiiul  o.ight  t»»  have  done,  it  is  understood 
to  depend  on  the  actual  cunilition  of  the  individaars  mind  with 
regard  to  consequences,  as  distinguished  from  mere  knowledge  of 
present  or  past  facts  or  eircunistances  f.oni  which  some  one  or 
everybody  else  might  bo  led  to  anticipate  or  apprehend  them  if  the 
supposed  act  were  done.  We  liavc  to  determine  whether  reckless- 
ness in  this  sense  was  necessary  to  make  the  defendant  guilty  of 
felonious  homicide,  or  wliether  iiis  acts  arc  to  be  judged  by  the  ex- 
ternal standard  or  what  would  be  morally  reckless,  under  the  cir- 
cumstances known  to  him,  in  a  man  of  reasonable  prudence. 

More  specifically,  the  questions  raised  by  the  foregoing  requests 
and  rulings  are  whether  an  actual  good  intent  and  the  expectation 
of  good  results  are  an  absolute  justification  of  acts,  however  fool- 
hardy they  may  be  if  judged  by  the  external  standard  supposed, 
and  whether  the  defendant's  ignorance  of  the  tendencies  of  kero- 
sene administered  as  it  wiis  will  excuse  the  administration  of  it. 

So  far  as  civil  liability  is  concerned,  at  least,  it  is  very  clear  that 
what  we  have  called  the  external  standard  would  be  applied,  and 
that  if  a  man's  conduct  is  such  as  would  be  reckless  in  a  man  of 
ordinary  prudence,  it  is  reckless  in  him.  Unless  he  can  bring  him- 
self within  some  broadly-defined  exception  to  general  rules,  the 
law  deliberately  leaves  his  idiosyncrasies  out  of  account,  and  per- 
emptorily assumes  that  he  has  as  much  capacity  to  judge  and  to 
foresee  consequences  as  a  man  of  ordinary  prudence  would  have  in 
the  same  situation.  In  the  language  of  Tikdal,  G.  J.:  ''Instead 
therefore  of  saying  that  the  liability  for  negligence  should  be  co-ex- 
tensive with  the  judgment  of  each  individual,  which  would  be  as 
variable  as  the  length  of  the  foot  of  each  individual,  we  ought  rather 
to  adhere  to  the  rule  which  requires  in  all  cases  a  regard  to.caution 
such  as  a  man  of  ordinary  prudence  would  observe."  Vaughan  v. 
Menlove,  3  Bing.  N.  C.  468,  475;  s.  c,  4  Scott,  i>44.  * 
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If  this  is  the  rule  adopted  in  regard  to  the  redistribation  of 
losses,  vrhich  sound  policy  allows  to  rest  where  they  fall,  in  the  ab- 
sence of  a  clear  reason  to  the  contrary,  there  would  seem  to  be  at 
least  equal  reason  for  adopting  it  in  the  criminal  law,  which  has 
for  its  immediate  object  and  task  to  establish  a  general  standard, 
tr  at  least  general  negative  limits  of  conduct  for  the  community, 
a  the  interest  of  the  safety  of  all. 

There  is  no  denying  however  that  Commonwealth  v.  Thomp- 
4(m,  although  i)ossibly  distinguishable  from  the  present  case  upon 
the  evidence;  tends  very  strongly  to  limit  criminal  liability  more 
narrowly  than  the  instructions  given.  But  it  I3  to  be  observed 
chat  the  court  did  not  intend  to  lay  down  any  new  law.  They  cited 
and  meant  to  follow  the  statement  of  Lord  Hale  (1  P.  G.  429), 
to  the  effect  ''that  if  a  physician,  whether  licensed  or  not,  gives  a 
person  a  potion  without  any  intent  of  doing  him  any  bodily  hurt, 
but  with  intent  to  cure  or  prevent  a  disease,  and  contrary  to  the 
expectation  of  the  physician  it  kills  him,  he  is  not  guilty  of  mur- 
der or  manslaughter."  6  Mass.  141.  If  this  portion  of  the  charge 
to  the  jury  is  reported  accurately,  which  seems  uncertain  (6  Mass. 
134,  n.),  we  think  that  the  court  fell  into  the  mistake  of  taking 
Lord  Hale  too  literally.  Lord  Hale  himself  admitted  that  other 
persons  might  make  themselves  liable  by  reckless  conduct.  1  P.  G. 
472.  We  donbt  if  he  meant  to  deny  that  a  physician  might  do  so 
as  well  as  any  one  else.  He  has  not  been  so  understood  in  later 
times.  Rex  v.  Long^  4  C.  &  P.  423,  436;  Webb's  case,  2  Lewin, 
196,  211.  His  text  is  simply  an  abridgment  of  4  Inst.  251.  Lord 
Coke  there  cites  the  Mirror  (chap.  4,  §  16)  with  seeming  approval 
in  favor  of  the  liability.  'J'he  case  cited  by  Hale  does  not  deny 
it.  Fitz.  Abr.  Corone,  pi.  163.  Another  case  of  the  same  reign 
seems  to  recognize  it.  Y.  B.  43  Edw.  Ill,  33,  pi.  38,  where  Thorp 
said  that  he  had  seen  one  M.  indicted  for  killing  a  man  whom 
he  had  undertaken  to  cure,  by  want  of  care.  And  a  multitude  of 
modem  cases  have  settled  the  law  accordingly  in  England.  Ilex  v. 
Wittinmson^  3  C  &  P.  635;  TeftMtfmoHfl'H  casi*.  I  Lewin.  169;  fergn- 
wn*«  ca«e,  I  Lewin,  181;  !?f'x  v.  Simpunti,  Willcock,  .Med.  Prof., 
pt  2,  ccMvii ;  Rex  v.  Lofn/,  4  C.  &  P.  308:  Rrx  v.  Long.  4  C.  &  P. 
423;  Rex  v.  Spilhr,  5  C.  &  P.  333;  Rrx  v.  Senior,  1  Moody,  346; 
ffeJ^fcase.  ubi  xtntra  ;  s.  r.,  1  Mood.  &  Rob.  .405;  Qupen  ^.  ^piU 
%,2  Mood.  &  Rob.  10?:  Reninn  v.  WhUrheniL  3  C.  &  K.  20;;;  Re- 
ginay.  Crick,  1  F.  &  F.ol'*;  Regina  v.  Crook,  1  F.  &  F.  521;  Rrgina 


268  MASSACHUSETTS, 


Commonwealth  v.  Pierce. 


V.  MarkusBy  4  P.  &  F.  356;  R&gina  v.  Chamberlain,  10  Cox  C.  C. 
486;  Regina  v.  Macleod,  12  Cox  C.  C.  534.  See  also  Ann  y.  ^ate^ 
11  Humph.  159;  S^te  v.  Hardister,  38  Ark.  605;  s.  c,  4"^  Am. 
Hep.  5,  and  the  Massachasetts  eases  cited  below. 

If  a  physician  is  not  less  liable  for  reckless  condact  than  other 
people,  it  is  clear,  in  the  light  of  admitted  principle  and  the  later 
Massachusetts  cases,  that  the  recklessness  of  the  criminal  no  less 
than  that  of  the  civil  law  must  be  tested  by  what  we  hare  called 
an  external  standard.  In  dealing  with  a  man  who  has  no  special 
training,  tlie  question  whether  his  act  would  be  reckless  in  a  man 
of  ordinary  prudence  is  evidently  equivalent  to  an  inquiry  into  the 
degree  of  danger  which  common  experience  shows  to  attend  the 
act  under  the  circumstances  known  to  the  actor.  The  only  differ- 
ence is  that  the  latter  inquiry  is  still  more  obviously  external  to 
tlie  estimate  formed  by  the  actor  personally  than  the  former.  Bat 
it  is  familiar  law  that  an  act  causing  death  may  be  murder,  man- 
slaughter or  misadventure,  according  to  the  degree  of  danger 
attending  it.  If  the  danger  is  ver;  great,  as  in  the  case  of  an 
assault  with  a  weapon  found  by  the  jury  to  be  deadly,  or  an  assault 
with  hands  and  feet  upon  a  woman  known  to  be  exhausted  by  ill- 
ness, it  is  murder.  Commonwealth  v.  Drew,  4  Mass.  391,  396;  Com- 
inonwealth  v.  FoXy  7  Gray,  585.  The  doctrine  is  clearly  stated  in 
1  East  P.  C.  262. 

The  very  meaning  of  the  fiction  of  implied  malice  in  such  cases 
at  common  law  was  that  a  man  might  have  to  answer  with  his  life 
for  consequences  which  he  neither  intended  nor  foresaw.  To  say 
that  he  was  presumed  to  have  intended  them  is  merely  to  adopt 
another  fiction,  and  to  disguise  the  truth.  The  truth  was  that  his 
failure  or  inability  to  predict  them  was  immaterial,  if  under  the 
circumstances  known  to  him,  the  court  or  jury,  as  the  case  might 
be,  thought  them  obvious. 

As  implied  malice  signifies  the  highest  degree  of  danger,  and 
makes  the  act  murder,  so  if  the  danger  is  less,  but  still  not  so 
remote  that  it  can  be  disregarded,  the  act  will  be  called  reckless, 
and  will  be  manslaughter,  as  in  the  case  of  an  ordinary  assault  with 
feet  and  hands,  or  a  weapon  not  deadly,  u]>on  a  well  person.  Cases 
of  Dreto  and  FoXy  ubi  supra.  Or  firing  a  pistol  into  the  highway, 
when  it  does  not  Uimount  to  murder.  Rex  v.  Burton,  1  Str.  481. 
Or  slinging  a  cask  over  the  highway  in  a  customary  but  insuflScient 
mode.     Rifjmaidon^s  case,   1   Lewin,   180.     See   HnlVs   case,  uli 
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4upra>  Or  careless  driving.  Rex  v.  Timvwis,  7  C.  &  P.  499;  Re- 
gim  V.  Dalhway,  2  Cox  C.  C.  273;  Regina  v.  Swindall,  2  C.  & 
K.  230. 

If  the  principle  which  has  thus  been  established  both  for  murder 
and  manslaughter  is  adhered  to,  the  defendant's  intention  to  pro- 
duce the  opposite  result  from  that  which  came  to  pass  leaves  him 
io  the  same  position  with  regard  to  the  present  charge  that  he 
would  have  been  in  if  he  had  had  no  intention  at  all  in  the  matter. 
We  think  that  the  principle  must  be  adliered  to,  where  as  here  the 
assumption  to  act  as  a  pliysician  was  uncalled  for  by  any  sudden 
emergency  and  no  exceptional  circumstances  are  shown;  and  that 
we  cannot  recognize  a  privilege  to  do  acts  manifestly  endangering 
human  life,  on  the  ground  of  good  intentions  alone. 

We  have  implied  however  in  what  we  have  said,  and  it  is  un- 
doubtedly true  as  a  general  proposition,  that  a  man's  liability  for 
his  acts  is  determined  by  their  tendency  under  the  circumstances 
known  to  him,  and  not  by  their  tendency  under  all  the  circum- 
staaces  actually  affecting  the  result,  whether  known  or  unknown. 
And  it  may  be  asked  why  the  dangerous  character  of  kerosene, 
or  "the  fatal  tendency  of  the  prescription,"  as  it  was  put  in  the 
fifth  request,  is  not  one  of  the  circumstances  the  defendant's 
knowledge  or  ignorance  of  which  might  have  a  most  important 
bearing  on  his  guilt  or  innocence. 

Bat  knowledge  of  the  dangerous  character  of  a  thing  is  only 
the  equivalent  of  foresight  of  the  way  in  which  it  will  act.  We 
admit  that  if  the  thing  is  generally  supposed  to  be  universally 
hannless,  and  only  a  8])ccialist  would  foresee  that  in  a  given  case  it 
would  do  damage,  a  person  who  did  not  foresee  it  and  who  had  no 
warning  would  not  be  held  liable  for  the  harm.  If  men  were  held 
answerable  for  every  thing  they  did  which  was  dangerous  in  fact, 
they  would  be  held  for  all  their  acts  from  which  harm  in  fact  en- 
sued. The  use  of  the  thing  must  be  dangerous  according  to  com- 
mon experience,  at  least  to  the  extent  that  there  is  a  manifest  and 
appreciable  chance  of  harm  from  what  is  done,  in  view  either  of 
the  actor's  knowledge  or  of  his  conscious  ignorance.  And  there- 
fore again,  if  the  danger  is  duo  to  the  specific  tendencies  of  the 
individaai  thing,  and  is  not  characteristic  of  the  class  to  which  it 
belongs,  which  seems  to  have  been  the  view  of  the  common  law 
▼ith  regard  to  bulls  ;  for  instance,  a  person  to  be  made  liable  must 
have  notice  of  some  past  experience,  or  as  is  commonly  said,  '*of 
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the  quality  of  his  beast."  1  Hale  P.  G.  430.  Bat  if  the  dangers 
are  characteristic  of  the  class  according  to  common  experience, 
then  he  who  uses  an  article  of  the  class  upon  another  cannot  escape 
on  the  ground  that  he  had  less  than  the  common  experience.  Com- 
mon experience  is  necessary  to  the  man  of  ordinary  prudence,  and 
a  man  who  assumes  to  act  as  the  defendant  did  must  have  it  at  his 
peril.  When  the  jury  are  asked  whether  a  stick  of  a  certain  size 
was  a  deadly  weapon,  they  are  not  asked  further  whether  the  de- 
fendant knew  that  it  was  so.  It  is  enough  that  he  used  and  saw 
it  such  as  it  was.  Commonwealth  v.  Drew,  uhi  supra.  See  also 
Commonwealth  y.  Webstery  5  Gush.  295,  306.  So  as  to  an  assault 
and  battery  by  the  use  of  excessiye  force.  Commonwealth  y.  Ran- 
dally  4  Gray,  36.  So  here.  The  defendant  knew  that  he  was  using 
kerosene.  The  jury  haye  found  that  it  was  applied  as  the  result 
of  foolhardy  presumption  or  gross  negligence,  and  that  is  enough. 
Commonwealth  y.  Stratton^  114  Mass.  303,  305.  Indeed,  if  the  de- 
fendant had  known  the  fatal  tendency  of  the  prescription  he  would 
haye  been  perilously  near  the  line  of  murder.  Regina  y.  Packard^ 
G.  &  M.  236.  It  will  not  be  necessary  to  invoke  the  authority  of 
those  exceptional  decisions  in  which  it  has  been  held,  with  regard 
to  knowledge  of  the  circumstances,  as  distinguished  from  foresight 
of  the  consequences  of  an  act,  that  when  certain  of  the  circum- 
stances were  known,  the  party  was  bound  at  his  peril  to  inquire  as 
to  the  others,  although  not  of  a  nature  to  be  necessarily  inferred 
from  what  were  known.  Commonwealth  y,  HaUett,  103  Mass.  452; 
Regina  y.  Prince,  L.  R,  2  G.  G.  154;  Commonwealth  y.  Farreti,  9 
Allen,  489. 

The  remaining  questions  may  be  disposed  of  more  shortly. 
When  the  defendant  applied  kerosene  to  the  person  of  the  de- 
ceased in  a  way  which  the  jury  haye  found  to  haye  been  reckless, 
or  in  other  words,  seriously  and  unreasonably  endangering  life 
according  to  common  experience,  he  did  an  act  which  his  patient 
could  not  justify  by  her  consent,  and  which  therefore  was  an 
assault  notwithstanding  that  consent.  Gommonwealih  y.  Collherg, 
119  Mass.  350.  See  Commonwealth  y.  Minky  123  Mass.  422,  425. 
It  is  unnecessary  to  rely  on  the  principle  of  Commonwealth  y.  Strat- 
ton  {ubl  supra)y  that  fraud  may  destroy  the  effect  of  consent, 
although  eyidently  the  consent  in  this  case  was  based  on  the  ex- 
press or  implied  representations  of  the  defendant  concerning  bis 
experience. 
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As  we  have  intimated  above,  an  allegation  that  the  defendant 
knew  of  the  deadly  tendency  of  the  kerosene  was  not  only  un- 
necesBary,  bnt  improper.  Regina  v.  Packard^  ubi  supra.  An 
allegation  that  the  kerosene  was  of  a  dangerous  tendency  is  super- 
fiuonSy  although  similar  allegations  are  often  inserted  in  indict- 
ments, it  being  enough  to  allege*  the  assault,  and.  that  death  did 
in  &ct  result  from  it.  It  would  be  superfluous  in  the  case  of  an 
assault  with  a  staff,  or  where  the  death  resulted  from  assault  com- 
bined with  exposure.  See  Commonwealth  v.  Madaouy  101  Mass.  1. 
^ee  further  the  second  count,  for  causing  death  by  exposure,  in 
StockdaWs  case,  2  Lewin,  220;  Regina  v.  Smithy  11  Cox  0.  C.  210. 
The  instructions  to  the  jury  on  the  standard  of  skill  by  which  the 
defendant  was  to  be  tried,  stated  above,  were  as  favorable  to  him 
as  he  could  ask. 

The  objection  to  evidence  of  the  defendant's  previous  unfavora- 
ble experience  of  the  use  of  kerosene  is  not  pressed.  The  admis- 
sion of  it  in  rebuttal  was  a  matter  of  discretion.     Commonwealth 

T.  BMr,  126  Mass.  40. 

Exceptions  overruled. 


Adams  v.  Marshall. 

(188  Mass.  an.) 
Deed  —  impUed  eeuement  of  support. 

The  plaintiff  deeded  land  on  which  was  a  barn,  bj  metes  and  bonnds,  to  the 
defendant.  The  boundary  line  ran  through  the  bam.  The  defendant  cut 
off  the  part  of  the  bam  on  his  own  land.  Held,  that  he  was  liable  for  de- 
priving the  plaintiff  of  its  support  and  shelter. 

TRESPASS.     The  head-note  states  the  ca^e.     The  plaintiff  had 
judgment  below. 

W,  0.  Bassetty  for  defendant. 

D.  W.  Bond,  for  plaintiff. 

Field,  J.  [Minor  matter  omitted.]  It  is  not  denied  by  the 
plaintiff,  that  so  far  as  the  bam  was  situated  on  the  land  conveyed, 
it  passed  to  the  defendant  by  virtue  of  the  deed.  One  claim  of  the 
plabtiff  is  that  the  defendant  in  cutting  off  the  easterly  end  of 
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the  bam  cut  over  the  line  and  upon  the  land  of  the  plaintiff,  and 
this  the  presiding  justice  has  found  to  be  true,  and  has  assessed 
<lamages  therefor. 

The  defendant  asked  the  court  to  rule  that  the  whole  bam  passed 
to  the  defendant  as  parcel  of,  or  appurtenant  to,  the  homestead  of 
Joseph  Adams.  This  was  rightly  refused.  There  is  no  mention 
of  the  barn  in  the  deed  to  the  defendant ;  the  premises  are  con- 
veyed by  metes  and  bounds.  Whatever  title  the  defendant  has  in 
the  barn  has  been  acquired  because  the  barn  was  so  attached  to  the 
realty  as  to  have  become  a  part  of  it,  and  therefore  that  part  of 
the  barn  which  was  within  the  boundaries  of  the  land  conveyed  to 
him  passed  to  him  by  the  deed  as  a  part  of  the  premises  conveyed. 
The  use  of  the  whole  barn  was  not  necessary  to  the  enjoyment  of 
the  premises  granted,  and  there  are  no  words  in  the  deed  whereby 
the  grant  can  be  extended  beyond  the  boundaries  of  the  land. 

The  plaintiff  contended  that  he  had  a  right  to  have  the  whole 
bam  remain  as  it  was  at  the  time  of  the  conveyance  to  the  defend- 
ant, and  that  the  defendant  had  no  right  to  cut  off  the  portion  of 
it  which  was  on  his  land,  and  thus  deprive  the  portion  on  the 
plaintiff 's  land  of  the  support  and  shelter  which  the  easterly  end 
of  the  barn  afforded.  The  defendant  asked  the  court  to  rule 
*^  that  the  plaintiff  had  no  right  or  servitude  of  support  for  the 
part  of  the  bam  which  was  on  the  plaintiff's  land."  This  raling 
was  refused,  and  damages  were  assessed  '*  for  the  loss  of  support 
to  the  plaintiff,  and  for  loss  of  shelter  to  the  plaintiff's  part  of  the 
barn." 

The  plaintiff  relies  upon  Pierce  v.  Dyer,  109  Mass.  374;  s.  c, 
12  Am.  Rep.  716.  The  only 'point  decided  in  that  case  was  that 
when  the  owner  of  a  dwelling-house  conveys  to  two  persoDs  dis- 
tinct parts  of  it,  separated  vertically  by  an  imaginary  plane,  there 
is  no  implied  obligation  on  one  grantee  to  keep  his  part  in  repair 
for  the  benefit  of  the  other  part.  The  opinion  however  assumes 
as  settled  ^*  that  where  two  or  more  houses,  so  constructed  as  to 
require  mutual  support,  are  conveyed  to  different  owners,  or  where 
separate  portions  of  one  dwelling  become  vested  in  different  own- 
ers, a  right  of  support,  as  incident  to  the  property,  passes  by  the 
conveyance  to  each  grantee,  unless  excluded  by  the  terms  of  the 
grant:"  and  Richards  v.  Rose,  0  Exch.  218,  is  cited.  The  court 
also  say:  '^  It  is  to  be  considered  that  the  necessity  which  lies  at 
the  foundation  of  the  right  arises  from  the  existing  relations  ot 
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artidcial  structnres^  for  the  time  being  constituting  part  of  the 
freehold,  bat  liable  to  be  destroyed  by  the  action  of  the  elements 
or  by  mere  lapse  of  time.  When  thus  destroyed^  it  is  fair  to  pre- 
sQme  that  the  parties  intend,  in  the  absence  of  any  agreement^  that 
the  easement  shall  end  with  the  necessity  which  created  if  In 
Richards  t.  Base,  the  declaration  alleged  that  the  plaintiff  owned 
a  messuage  and  dwelling-house,  and  was  entitled  to  have  the  same 
supported  by  the  adjoining  land  and  premises  of  the  defendant ; 
that  the  defendant  dug  a  drain  and  removed  a  part  of  his  land, 
and  thereby  deprived  the  messuage  and  dwelling-house  of  the 
plaintiff  of  the  support  to  which  she  was  entitled,  whereby  the  walls 
of  her  house  cracked  and  gave  way.  No  question  of  the  right  of 
shelter  as  distinguished  from  the  right  of  the  plaintiff  to  have  her 
house  supported  by  the  defendant's  premises  arose;  and  the  decla- 
RitioQ  apparently  proceeds  upon  the  ground  that  the  plaintiff 's 
right  of  support  to  her  land  and  building  had  been  invaded  by  the 
removal  of  the  support  afforded  by  the  defendant's  l^nd.  The 
case  finds  that  the  plaintiff's  and  defendant's  houses  adjoined  each 
other  on  the  same  street,  and  had  been  originally  the  property  of 
the  same  person,  who  had  demised  them  to  one  person  by  separate 
instraments,  and  the  lessee  had  mortgaged  his  interest  in  both, 
and  the  mortgagee  under  a  power  had  sold  the  leasehold  interest 
in  one  to  the  plaintiff  in  July,  1849,  and  in  the  other  to  the  de- 
fendant in  September  following.  The  action  therefore  was  between 
the  holders  of  leasehold  estates  derived  from  the  same  owner  *'to 
recoTer  compensation  for  damage  done  to  the  plaintiff 's  liouse  by 
the  disturbance  of  its  foundations."  The  defendant  contended 
that  there  was  no  evidence  that  the  plaintiff's  title  was  prior  to 
that  of  the  defendant;  but  the  court  held  that  the  question  of  pri- 
ority did  not  affect  the  matter;  assumed  that  the  houses  were  all 
built  together,  and  e.ach  obviously  required  the  support  of  its 
neighbors  for  their  common  protection  and  security;  and  further 
held  that  in  such  a  case  there  is  either  by  a  presumed  grant  or  a 
presumed  reservation  a  right  to  such  mutual  support. 

The  law  in  this  Commonwealth  relating  to  reservations  which 
are  implied  by  law  in  favor  of  the  grantor  in  a  deed  was  carefully 
considered  in  Carbrey  v.  Willis,  7  Allen,  364.  The  distinction  is 
taken  between  a  conveyance  of  a  messuage,  house,  farm,  manor  or 
n»iU,  and  a  conveyance  by  metes  and  bounds;  by  the  former,  many 
thmgs  pass  which  have  been  used  with  tho  ])rincipal  thing  as  par- 
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eel  of  or  appurtenant  to  the  granted  premises,  which  will  not  pass 
by  the  latter.  Whatever  is  incladed  or  ezcladed  from  the  grant 
by  reason  of  the  constmction  given  to  the  deed  is  incladed  or  ex- 
cluded by  the  terms  of  the  deed.  By  grants  or  reservations  bv 
implication  of  law  are  meant  such  as  the  law  implies  from  the  cir- 
cumstances, and  which  are  not  found  by  construction  in  the  contrae: 
The  court  refused  to  follow  Pyer  v.  Carter,  1  H.  &  N.  916,  and 
held  the  rule  in  respect  to  easements  which  pass  by  implication  with 
some  strictness  even  against  the  grantor,  or  between  grantees  taking 
deeds  at  the  same  time  from  the  same  grantor,  and  say  that  ''  where 
there  is  a  grant  of  land  by  metes  and  bounds,  without  express  res- 
ervation, and  with  full  covenants  of  warranty  and  against  incam- 
brances,  we  think  there  is  no  just  reason  for  holding  that  there  can 
be  any  reservation  by  implication  unless  the  easement  is  strictly 
one  of  necessity."  The  strictness  with  which  this  rule  is  held,  as 
between  grantees  from  one  grantor  by  deeds  simultaneously  deliv- 
ered, is  shown  by  Buss  v.  Dyer,  125  Mass.  287 ;  and  as  is  there 
stated  the  English  cases  which  deny  the  authority  of  Pyer  v.  Car- 
ter agree  with  ours  that  a  grantor  cannot  be  permitted  to  derogate 
from  his  absolute  grant  unless  in  case  of  strict  necessity.  See  also 
Wheeldon  v.  Burrows,  12  Oh.  Div.  31;  Rtissell  v.  Wails,  25  Ch. 
Div.  559. 

The  familiar  instance  of  a  reservation  by  implication  of  law  is  a 
way  by  necessity.  The  law  upon  ways  by  necessity  has  been  fre- 
quently considered  by  this  court,  and  it  is  established  that  such 
ways  exist  only  so  long  as  the  necessity  exists;  that  the  necessity 
required  is  not  an  absolute  necessity;  that  the  reservation  of 
such  a  way  to  the  grantor  is  to  be  implied  when  necessarv, 
as  well  as  a  grant  of  such  a  way  to  the  grantee;  and  that  this 
implied  reservation  of  a  way  to  the  grantor  over  the  laud  granted 
is  not  a  breach  of  the  covenants  of  warnmty  or  against  incum- 
brances contained  in  the  deed.  If  the  land  owner  can  at  reasonabk* 
cost  construct  a  wav  over  his  own  land,  there  is  no  wav  bv  necos- 
sity.  Schmidt  v.  Quinn,  136  Mass.  575;  Brighain  v.  Smith,  ^ 
Grav,  297. 

Richards  v.  Rose,  ubi  supra,  was  assumed  to  be  settled  law  in 
Pierce  v.  Dyer,  nhi  supra,  and  the  case  is  perhaps  approved  in 
England  by  those  judges  who  question  or  deny  the  authority  of 
Pyer  v.  Carter,  on  the  assumption  that  the  two  houses  were  so 
constructed  as  to  be  mutually  subservient  and  dependent  on  each 
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other,  neither  being  capable  of  standing  or  being  enjoyed  without 
the  8iii)port  it  derived  from  its  neighbor.  Wheeldon  v.  Burrows^ 
12  Ch.  Div.  59;  Suffield  Y.Brown,  4:  DeG.,  J.  &  S.  185,  187;  Bus- 
fiell  Y.  Waits,  ubi  supra. 

Mitchell  V.  Seipel,  53  Md.  251;  s.  c,  3G  Am.  Hep.  104,  is  a  well- 
considered  case,  in  which  tlic  distinction  between  grants  and  reser- 
vations by  implication  is  carefully  traced,  and  the  doctrine  main- 
tiiined  that  the  grantor  cannot  derogate  from  his  own  absolute 
grant  so  as  to  claim  rights  over  the  thing  granted,  yet  it  cites 
with  approval  Bichards  v.  Bose^  ubi  supra,  and  says  :  **  This 
furnishes  another  instance  of  an  easement  of  necessity  within 
the  exception  to  the  general  rule  forbidding  implied  reserva- 
tions/' These  implied  rights  of  support  of  the  grantor  and 
grantee  in  the  premises  of  each  other  have  been  called  mutual  or 
reciprocal  easements,  because  there  is  a  necessity  for  mutual 
eupport;  Bussett  v.  Watts,  ubi  supra ;  and  the  burden  im- 
posed on  each  is  accompanied  by  a  corresponding  benefit  to  the 
'^ther. 

It  is  probable  that  the  demise  in  Bicliards  v.  Boss  was,  in  terms, 
A  a  house,  and  that  the  house  was  divided  by  a  partition  from  the 
adjoining  house,  although  they  were  so  constructed  that  each 
required  the  support  of  the  other.  We  are  not  however  required 
to  determine  in  the  case  at  bar,  whether  if  the  deed  had  conveyed 
in  terms  a  part  of  the  bam,  each  then  would  not  have  had  the 
right  to  insist  that  the  whole  remain  as  it  was  at  the  time  of  the 
convevance,  or  whether  the  rights  of  the  grantee  are  or  are  not  in 
this  respect  greater  than  those  of  the  grantor.  The  pluintiff  as 
one  of  the  grantors  conveyed  to  the  defendant,  by  warranty  deed, 
the  promises  by  metes  and  bounds.  There  is  no  reference  to  the 
bam,  but  the  boundary  line  in  fact  ran  through  the  barn.  The 
plaintiff  has  reserved  no  rights  in  tlie  part  conveyed  ;  tliore  is 
nothing  in  tl)c  deed  that  by  construction  gives  him  any  rights  in 
it.  and  by  implication  of  law  he  can  have  none  that  are  not  strictly 
necessnry  to  the  enjoyment  of  his  estate.  After  the  repeated  refer- 
ences to  Birhnrd,H  v.  Roue,  either  with  approval  or  without  disap- 
proval, we  do  not  feel  at  liberty  to  hold  that  tlie  necessity  for 
support  from  the  defendant's  premises  does  not  exist,  because 
the  plaintiff  can  erect  a  suflBcient  support  upon  his  own  land, 
although  a  way  by  necessity  would  not  be  implied  under  sim- 
ilar circumcstanccs.      It  is  the  injury  to    the  jdaintiff's  estiita 
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by  the  acts  of  the  defendant,  after  the  grant,  in  changing  the 
existing  relations  between  the  two  estates  that  the  plaintiff  com- 
plains of. 

The  plaintiff  has  no  right  to  the  light  or  air  that  comes  to  him 
from  the  defendant's  part.  The  defendant,  we  have  no  doubt, 
could  have  lawfully  erected  a  partition  throagh  the  bam  upon  his 
line.  It  cannot  be  that  the  plaintiff  has  the  right  to  compel  the 
defendant  to  permit  his  end  of  the  bam,  however  long  it  may  be, 
to  remain  on  his  land  for  the  plaintiff's  benefit.  The  only  right  of 
the  plaintiff,  we  think,  is  the  right  of  support  to  his  end.  Although 
this  right  is  a  conventional  and  not  a  natural  one,  because  it  is  an 
artificial  structure,  we  tliink  it  is  analogous  in  many  respects  to  the 
right  to  the  lateral  support  of  land  by  land.  This  right  does  not 
prevent  one  landowner  from  removing  the  soil  and  withdrawing 
the  natural  support,  provided  he  furnishes  the  adjoining  landowner 
with  an  equivalent  support,  as  by  a  wall  or  other  structure,  and 
does  no  actual  damage  to  the  adjoining  land.  The  defendant  had, 
we  think,  the  right  to  cut  off  his  end  of  the  bam,  provided  he  left 
the  plaintiff's  part  as  well  supported  as  before;  but  so  far  as  he  has 
by  his  acts  impaired  the  plaintiff's  right  to  support,  he  is  liable  in 
damages.  The  difficulty  is  in  determining  whether  the  plaintiff's 
right  of  support  included  also  the  right  to  the  shelter  afforded  by 
the  covering  of  the  defendant's  part.  In  Pierce  v.  Dyer,  ubi 
eupra,  it  is  assumed  that  the  right  of  support  included  that  of 
shelter,  but  no  decisions  to  that  effect  have  been  shown  us.  Some 
analogy  may  perhaps  be  derived  from  the  reciprocal  rights  and  ob- 
ligations of  the  owner  of  an  upper  to  the  owner  of  a  lower  tene- 
ment in  the  same  building.  It  has  been  said  that  the  owner  of 
the  lower  tenement  has  no  right  to  destroy  the  supports  of  the 
upper  tenement,  and  that  the  owner  of  the  upper  tenement  has  no 
right  to  destroy  the  coverings  which  protect  the  lower  tenement, 
although  at  common  law  neither  is  bound  to  the  other  to  repair 
his  tenement.  The  actual  decisions  on  this  subject  are  meagre, 
except  in  the  case  of  mines,  where  the  right  of  the  owner  of  the 
soil  to  subjacent  support  is  well  settled.  See  Loring  v.  Bacon,  A 
Mass.  574;  Calvert  v.  Aldrich,  99  Mass.  74 ;  Graves  v.  Berdan,  26 
N.  Y.  498;  Stevens  v.  TJiompson,  17  N.  H.  103;  Cheeseborougl  v. 
Green,  10  Conn.  318;  McCormick  v.  Bishop,  28  Iowa,  233;  Ot^ 
tumtoa  Lodge  v.  Lewis,  34  Iowa,  67 ;  s.  o.,  11  Am.  Bep.  135  ;  Cal 
edonian  Railway  v.  Sprat,  2  Macqueen,  449;  Harris  v.  Ryding,  5 
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M.  &  W.  60;  Humphries  v.  Brogden,  12  Q.  B.  739 ;  Dalton  v.  An- 
gus, 6  App.  Ca8.  740. 

The  necessity  which  was  apparent  in  the  case  at  bar  was  that 
each  part  shonid  have  the  support  and  shelter  of  the  other,  for  its 
beneficial  nse.  Although  the  plaintiff  could  construct  a  support 
and  shelter  for  his  part  upon  his  own  land^  yet  all  adjoining  land- 
owners can  do  this,  and  they  are  not  compelled  in  this  way  to  pro- 
tect their  land  as  a  substitute  for  the  natural  support  and  protec- 
tion of  adjoining  land.  See  Mears  v.  DoU,  135  Mass.  508.  We 
think  similar  considerations  apply  when  similar  rights  are  acquired 
in  artificial  structures,  and  that  if  the  defendant  removed  his  end 
of  the  bam  he  was  bound  to  supply  an  equivalent  support  and 
shelter,  or  pay  the  plaintiff  the  cost  of  constructing  such  a  sup- 
port and  shelter,  if  it  were  practicable  to  construct  them,  and  the 
cost  did  not  exceed  the  damage  to  the  plaintiff 's  estate,  and  that 
the  rulings  of  the  court  were  substantially  correct. 

The  measure  of  damages  is  not  necessarily  what  it  would  cost 
the  plaintiff  to  construct  such  a  support  and  shelter,  but  compen- 
sation for  the  injury  to  his  estate  caused  by  reason  of  having  been 
deprived  by  the  defendant  of  the  existing  support  and  shelter. 
Oilmore  v.  DriscoU,  122  Mass.  199;  s.  c,  23  Am.  Rep.  312. 

No  exception  has  been  taken  to  the  rule  of  damages,  if  the  loss 

of  shelter  was  to  be  considered  as  an  element  of  damage.     As  the 

right  is  reserved  to  the  plaintiff  by  implication  of  law  out  of  his 

grant,  he  is  not  estopped  from  claiming  it  by  the  covenants  in  his 

deed. 

Exceptions  overruled. 


Mooney  v.  Howabd  Insurance  Company. 

(188  Mass.  375.) 
JBhidenee  —  usage — to  explain  insurance. 

Ina&actibn  on  a  policy  of  fire  insurance  on  a  junk-dealer'8  stock  of  "rags" 
and  "old  metals,"  evidence  is  competent  to  show  that  by  usage  in  that  trade 
"Tags"  includes  all  articles  used  in  the  manufacture  of  paper,  and  "old 
metals  "  includes  such  articles  as  old  rubber  and  old  glass. 

ACTION  on  a  fire  insurance  policy.    The  head-note  states  the 
point     The  plaintiff  had  judgment  below. 
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(7.  P.  Thompson  and  6.  B.  Ives,  for  defendant. 
J,  M.  Raymond  and  S.  C.  Bancroft,  for  plaintiff. 

Morton,  C.  J,  The  defendant  insured  the  plaintiff  "on  his 
stock  of  rags,  old  metals,  bones  and  barrels"  contained  in  his 
storehouse.  The  plaintiff  is  a  junk-dealer,  "his  stock"  consisting 
of  old  articles  and  materials,  paper  atock,  pieces  and  fragments  of 
all  kinds,  and  it  could  not  be  particularly  described  in  a  policy  or 
other  contract  without  great  prolixity.  We  think  it  was  competent 
for  the  plaintiff  to  prove  that  by  a  usage  of  the  trade  the  temis 
"rags"  and  '*old  metals"  had  acquired  a  broader  signification 
than  belongs  to  these  words  as  commonly  used.  It  was  an  appli- 
cation to  the  rule  that  where  words  have  two  meanings,  one  com- 
mon and  the  other  |)eculiar  and  technical,  it  is  competent  to  show 
that  they  were  used  in  the  latter  sense.  1  Greenl.  Ev.,  §  295 ; 
Macy  V.  Wlialing  Lis.  Co.,  9  Mete.  354;  Danieh  v.  Hudsofi  River 
Ins.  Co.,  12  Gush.  416,  and  cases  cited. 

The  usage  upon  which  the  plaintiff  relied  was  not  a  particular 
or  a  local  usage,  but  was  a  general  usage  of  the  trade.  The  defend- 
ant asked  the  court  to  rule  "  that  a  usage  or  custom  of  a  particu- 
lar trade,  in  order  to  bind  the  defendant,  must  be  proved  by  sub- 
stantive evidence  to  have  been  known  to  it  or  its  agent,  and  that 
it  was  not  enough  that  the  jury  should  presume  such  knowledge 
if  they  found  such  a  usage  to  have  been  of  long  continuance." 
The  court  refused  this  ruling,  and  instructed  the  jury  ''that  the 
plaintiff  must  prove  that  the  alleged  usage  was  known  to  the  de- 
fendant, and  that  they  would  be  warranted  in  finding  that  it  was 
known  to  the  defendant,  if  they  found,  upon  all  the  evidence,  that 
there  was  such  a  usage  or  custom,  and  that  it  was  well  defined, 
universal,  uniform  and  of  long  continuance."  We  understand 
this  to  mean  that  the  jury  might  infer  the  knowledge  of  the  de- 
fendant from  the  universality  and  long  existence  of  the  usage.  A 
usage  such  as  the  instructions  required  having  been  proved,  the 
defendant's  contract  is  deemed  to  have  been  entered  into  with  ref- 
erence to  such  usage  if  known  to  it. 

Underwriters  insuring  by  certain  words  may  fairly  be  presumed 
to  know  the  mercantile  meaning  of  those  words;  and  the  fact  of  a 
wide-spread  and  established  use  has  at  least  a  tendency  to  show 
that  they  had   such  knowledge.     Howard  v.  Great  Western  Ins. 
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Co.,  109  Mass.  384;  Crouclier  v.  Wilder,  98  MasB.  322;  Astor  y. 
Union  bis.  Co.,  7  Cow.  202. 

We  are  of  opinion  that  the  instructions  given  at  the  trial  were 
sufficiently  favorable  to  the  defendant. 

Exctptions  overruled. 


O'Bbiek  v.  Bobtok  and  Albany  Railboad  Company. 

(US  Mass.  887.) 
Miuter  arid  teroant — feUofe-servants-  railroad  empkfyeet. 

A  gang  of  track-reiMirers  on  a  railroad  qoit  work  fifteen  minutes  before  the 
usual  hoar,  by  order  of  the  foreman,  to  take  a  train  for  a  certain  station, 
whither  they  were  to  be  carried  free,  according  to  a  monthly  custom,  to  be 
paid  off.  The  plaintiff  in  endeavoring  to  board  the  train  was  injured  by  a 
hand-car  worked  by  other  men  in  the  company's  employment.  Jleld,  that 
he  ecmld  not  recover  therefor.    {See  note,  p.  280.) 

ACTION  for  personal  injuries  by  negligence.     The  head-note 
states  the  case.    The  defendant  had  judgment  below. 

H.  H.  WinsUne,  for  plaintiff. 

A.  L.  Soule,  for  defendant. 

W.  Allbn,  J.  The  ruling  that  the  plaintiff  was^  at  the  time  he 
vas  injured^  in  the  service  of  the  defendant,  was  correct.  He  was 
not  only  taking  the  cars  of  the  defendant  to  be  carried  by  it  from 
the  place  where  he  had  been  working  to  Boston  that  he  might  be 
paid  his  wages,  but  he  was  acting  under  express  orders  of  the  de- 
fendant during  working  hours.  The  relation  between  the  parties 
V&8  not  changed  when  he  received  and  obeyed  the  order  to  quit 
vork  upon  the  track  and  take  the  train  for  Boston,  and  the  plaint- 
iff continued  under  present  obligation  to  the  defendant  to  do  what 
it  should  require  of  him  within  the  scope  of  his  employment.  He 
was,  at  the  time,  a  fellow-servant  with  those  whose  negligence  was 
sieged  to  be  the  cause  of  his  injury.  OiUshannon  v.  iSiony  Brook 
&,  10  Gush.  2-^8;  iieaver  t.  Boston  and  Maine  B.,  14  Gray,  466; 
Oilman  v.  Eastern  B.,  10  Allen,  233 ;  Tunney  v.  Midland  B?y, 
LR.,  1  C.  P.  291;  Bxissell  v.  Hudson  Biver  B.,  17  N.  Y.  184; 
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RQ9i  V.  N.  X*  Cent.,  etc.,  R.,  5  Hun,  488;  affirmed,  74  N.  Y.  617; 
ManviUe  y.  Cleveland  and  Toledo  R.,  11  Ohio  St.  417. 

Judgment  on  verdict 

NoTB  BT  THB  Reforteb. —  See  Vick  v.  N.  T.  Cent.,  etc,,  R.Co.,  95  N.T. 
267;  fi.  c,  49  Am.  Rep.  36. 

In  State  v.  Western  Md.  R.  Co.,  63  Md.  433,  A.  was  employed  by  de- 
fendant as  brakeman  on  a  train  running  daily,  Sundays  excepted,  from 
U.  to  B.  and  back.  From  Saturday  evening  until  Monday  morning  this 
train  remained  at  U.  A.  was  employed  and  paid  by  the  day,  but  was  not 
paid  for  Sunday  unless  required  for  duty  on  that  day.  On  Saturday  even- 
ings, with  the  permission  of  the  conductor  of  his  train,  and  after  his 
work  for  the  day  was  ended,  he  was  in  the  habit  of  leaving  H.  on  another 
train  bound  for  B.,  with  the  intention  of  spending  Sunday  in  B.  with  lus 
family  and  returning  to  U.  in  time  to  go  out  with  his  own  train  on  Monday 
morning.  On  such  occasions  he  was  permitted  to  travel  free  of  charge  on 
a  pa.ss  which  the  conductor  of  his  train  held  for  himself  and  crew.  On  a 
Sunday  while  thus  riding  to  Baltimore  on  the  conductor's  pass  in  the  caboose 
car  of  a  freight  train  of  the  company,  A.  was  killed  by  a  collision  with  another 
train,  caused  by  the  negligence  of  the  employees  of  the  company.  HM,  that 
A.  at  the  time  of  the  collision  was  not  acting  in  the  service  of  the  company, 
but  was  substantially  a  stranger,  and  entitled  to  all  the  privileges  he  would 
have  had  if  he  had  not  been  an  employee.     The  court  said  : 

"  A  case  very  similar  to  the  one  before  us  has  already  been  decided  by  this 
court.  In  the  case  of  BaU.  and  Ohio  R.  v.  State,  33  Md.  642,  Trainer  wis 
employed  and  paid  by  the  day.  At  six  o'clock  P.  M.  his  day's  work  ended, 
and  on  a  day  that  he  had  been  at  work,  but  had  finished  his  day  and  laid  aside 
his  tools,  and  was  on  his  way  home,  and  not  on  that  portion  of  the  track  upon 
which  he  worked,  the  injury  occurred.  He  had  expected  to  resume  his  work 
the  next  morning.  With  these  facts  before  it,  this  court  decided  that  at  the 
time  of  the  injury  he  could  not  be  considered  in  the  employment  of  the 
company. 

'  *  The  decision  in  Trainar's  case  proceeds  upon  the  assumption  that  he  wu 
not  at  the  time  of  the  injury  acting  in  the  service  of  the  company;  that  his 
day's  labor  was  over  for  the  day,  and  although  he  expected  to  resume  work 
again  on  the  next  day,  that  when  his  day's  work  was  over  he  occupied  toward 
the  company  the  position  of  a  stranger,  and  was  entitled  to  all  the  privileges 
he  would  have  had  if  he  had  not  been  an  employee. 

"  The  facts  in  this  case  are  stronger  than  those  in  TVainor^s  case.  The  de- 
ceased had  finished  his  week's  work  on  Saturday  evening,  expecting  to  resome 
it  on  Monday.  He  had  been  expressly  relieved  from  all  service  to  the  com- 
pany until  Monday,  and  was  given  permission  to  go  to  Baltimore.  He  could 
call  the  Sunday  on  which  he  was  killed  entirely  his  own  day,  and  employ 
himself  in  it  as  he  pleased,  and  he  therefore  could  not  be  considered  on  that 
day  as  acting  in  the  service  of  the  company. 

' '  The  principle  of  Trainor's  case  is,  we  think,  fully  sanctioned  by  the  Eng- 
lish cases.    In  Hutchinson  v.  York,  Nexccastle  and  Bertoick  Ry  Co.,  6  Eng.  R'y 
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and  Canal  Cases,  488,  the  court  exempted  the  railway  company  from  liability 
for  the  death  of  Hutchinson,  because,  it  said,  '  the  death  of  Hutchinson  ap- 
pears on  the  pleadings '  (the  question  having  arisen  on  demurrer) '  to  have 
happened  while  he  was  acting  in  the  discharge  of  his  duties  to  the  defendants- 
as  his  masters,  and  to  have  been  the  result  of  carelessness  on  the  part  of  one- 
or  more  other  servant  or  servants  of  the  same  masters  while  engaged  in  their 
service.'  And  the  court  held  the  railway  company  not  liable;  but  lest  the 
principle  there  stated  might  be  carried  too  far  the  court  proceeded  to  say: 

"  'It  may  however  be  proper  with  reference  to  this  point  to  add  that  we  do^ 
not  think  a  master  is  exempt  from  responsibility  to  his  servant  for  an  injury 
occasioned  to  him  by  the  act  of  another  servant,  where  the  servant  injured 
was  not  at  the  time  of  the  injury  acting  in  the  service  of  his  master.  In  such 
a  case  the  servant  is  substantially  a  stranger  and  entitled  to  all  the  privi- 
leges he  would  have  had  if  he  had  not  been  a  servant.' 

"The  case  of  Tunney  v.  Midland  TCy  Co.,  L.  R.,  1  C.  P.  291,  cited  by  thfr 
appellee,  is  not  in  conflict  with  Hut€hin$&n*8  case.  In  that  case  Tunney  was  a 
daj  laborer,  who  was  to  be  carried  by  express  contract  on  the  defendant's  train 
daily  from  Birmingham,  where  he  resided,  to  the  spot  where  his  work  was  ta 
be  done,  and  carried  back  when  his  day's  work  was  over,  to  Birmingham.  He  was 
injured  while  returning  home  on  the  defendant's  train;  and  the  court.  Earl, 
C.  J.,  said:  '  The  only  question  is  whether  the  plaintiff  was  at  the  time  in  the 
employ  of  the  company.  Clearly  he  was.  It  was  part  of  the  contract  of  ser- 
vice that  he  was  to  return  each  day  to  Birmingham  by  the  pick-up  train,  to  be 
ready  to  start  on  his  work  the  next  morning.  There  is  therefore  nothing  to 
take  the  case  out  of  the  ordinary  rule.'  Willes,  J.,  said:  'The  circum- 
stance of  the  plaintiff 's  day's  work  being  at  an  end  when  the  accident  hap- 
pened can  make  no  difference,  for  it  was  part  of  his  contract  that  he  was  to  be 
carried  by  the  train  to  and  from  the  place  where  his  work  happened  to  be.' 

"The  case  of  MarthaU  v.  Stetoart,  88  E.  L.  &;  E.  1,  also  cited  bj  the  appel- 
lee, turns  entirely  upon  the  duty  and  responsibility  of  the  master  to  the  ser- 
vant, and  not  upon  the  negligence  of  a  fellow-servant  as  this  case  does.  The 
case  of  Beaver  v.  Boston  and  Maine  R.,  14  Gray,  466,  and  the  case  of  OUshan- 
non  V.  Stonphrook  R.  Corp.,  10  Cush.  228,  cited  by  appellee,  were  decided 
npon  the  theory  that  the  defendants  had  agreed  to  convey  the  plaintiff  to  and 
from  his  work,  and  that  the  accident  happened  while  being  so  conveyed; 
that  such  conveyance  was  in  fact  a  part  of  the  contract. 

"  But  other  American  cases  do  not  agree  with  the  cases  in  Gray  and  Cushing. 
In  the  case  of  O'Donnell  v.  Allegheny  Valley  R.  Co.,  59  Penn.  St.  239,  the 
plaintiff,  a  carpenter,  was  employed  by  the  railroad  to  work  on  a  bridge  some 
fifteen  miles  from  his  home.  In  consideration  of  a  reduction  in  his  wages  the 
company  agreed  to  carry  him  to  and  from  his  work.  On  his  returning  home 
on  a  certain  day  the  accident  happened.  Agnew,  J.,  in  delivering  the  opinion 
of  the  court,  said:  'The  plaintiff.  O'Donnell,  was  travelling,  not  as  a  part  of 
his  employment  as  a  carpenter  at  the  bridge,  but  as  a  passenger  from  and  to  his 
home.  When  his  day's  work  was  performed,  he  was  no  longer  in  the  service 
of  the  company,  but  was  free  to  go  or  to  stay.* 

"  So  also  in  the  case  of  Russell  v.  H.  R.  R.  Co.,  5  Duer,  89.     In  that  case  the 
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zoad  employed  the  plaintiff  by  the  day,  and  agreed  to  carry  liim  to  and  from 
his  work.  On  his  return  the  accident  happened.  The  Superior  Court  of  New 
York  held  the  company  liable,  although  it  was  a  part  of  the  contract  that  the 
<x>mpany  should  carry  the  plaintiff  back  to  his  home.  They  held  that  the 
plaintiff  had  performed  all  his  part  of  the  contract. 

'*  In  whatever  else  tbey  may  differ,  these  cases  all  agree  upon  one  principle, 
And  that  is,  that  if  the  plaintiff  is  not  at  the  time  of  the  accident  engaged  in  the 
actual  service  of  the  company,  or  in  some  way  connected  with  such  service, 
the  company  is  liable  for  the  negligence  of  his  employees.  That  because  he 
works  daily  for  the  company,  and  is  styled  its  employee,  the  company  is  not 
exempt  from  liability  for  the  negligence  of  its  other  servants  at  all  times  and 
under  all  circumstances.  That  the  exemption  depends  upon  actual  service 
within  the  scope  of  his  employment. 

"  In  the  case  before  us  the  servant  was  not  at  the  time  of  the  injury  acting 
in  the  service  of  the  master.  Nor  was  he  engaged  in  fulfilling  any  part  of  the 
contract  with  his  employer.  It  was  no  part  of  his  contract  with  the  railway 
<x>mpany  that  he  should  goto  Baltimore  to  visit  his  family,  but  such  visits  were 
entirely  outside  and  foreign  to  the  service  he  owed  it,  and  which  he  had  con- 
tracted to  perform.  By  the  express  permission  of  his  superior  officer  he  was 
released  from  the  obligation  of  service  for  the  day  on  which  he  was  killed. 
He  was  therefore  on  that  day  substantially  a  stranger,  and  entitled  to  all  the 
privileges  he  would  have  had  if  he  had  not  been  a  servant,  unless  the  fact 
urged  in  the  argument  by  the  appellee,  that  he  was  riding  in  the  cars  upon  an 
employee's  pass,  will  alter  the  case. 

"  It  is  not  necessary  for  us  to  consider  the  question  of  the  power  of  a  trans- 
portation company  to  exempt  itself  from  liability  for  the  negligence  of  its 
employees  by  special  contract  entered  into  with  recipients  of  free  passes.  It 
does  not  appear  from  the  record  in  this  case,  that  there  was  any  such  contract 
entered  into  between  Abell  and  the  company.  Abell  had,  it  seems,  only  the 
•common  employee's  pass,  which  enabled  him  to  ride  free,  and  that  was  all. 
He  had  made  no  agreement  with  the  company  exempting  it  from  liability,  but 
was  only  exercising  the  privilege  that  he  had  in  common  with  the  other  em- 
ployees of  riding  in  the  company's  cars  without  paying  fare. 

"  Mr.  Cooley,  in  his  work  on  Torts,  goes  so  far  as  to  say  that  carriers  of  pas- 
sengers cannot  relieve  themselves  from  the  obligation  to  observe  ordinary  care 
by  any  contract  whatever,  even  in  cases  where  free  passage  is  given  as  a  matter 
of  favor  or  courtesy.     Cooley  Torts,  685. 

*'  He  says  that  in  some  of  the  States  it  has  been  held  to  be  competent  to  con- 
tract against  liability  for  any  negligence  except  that  of  the  carrier  himself,  but 
that  the  weight  of  authority,  both  in  England  and  this  country,  is  distinctly 
the  other  way.  But  the  question  of  the  exemption  of  the  carrier  from  liability 
for  accidents  by  special  contract  not  arising  in  this  case,  it  is  unnecessary  to 
examine  authorities  on  that  point,  and  we  will  confine  ourselves  to  cases  where 
the  passenger  was  carried  gratuitously,  but  without  special  contract. 

*•  In  the  case  of  the  Philadelphin  cfe  Beading  R.  Co.  v.  Derby,  14  How.  U.  8. 
468,  the  plaintiff  was  a  stockholder  in  the  company,  riding  by  invitation  of  the 
president  and  paying  no  fare,  and  not  in  the  usual  passenger  cars  when  he  was 
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iojared.  The  court  below  instructed  the  jury,  that  notwithstanding  these 
facts,  if  they  found  the  injury  was  caused  by  the  gross  negligence  of  the  ser- 
Ttnts  of  the  road,  the  company  was  liable.  Upon  appeal  the  Supreme  Court 
of  the  United  States  said,  in  affirming  the  judgment:  *  This  duty  to  carry  safely 
does  not  result  alone  from  the  consideration  paid  for  the  service.  It  is  imposed 
br  law,  even  where  the  service  is  gratuitous.'  The  confidence  induced  by 
nndertaking  any  service  for  another  is  a  sufficient  legal  consideration  to  create 
a  dot  J  in  the  performance  of  it.'  It  is  true,  a  distinction  has  been  taken  in 
some  cases,  between  simple  negligence,  and  great  or  gross  negligence ;  and  it 
is  said,  that  one  who  acts  gratuitously  is  only  liable  for  the  latter.  But  this 
case  does  not  call  upon  us  to  define  the  difference  (if  it  be  capable  of  definition), 
as  the  verdict  has  found  this  to  be  a  case  of  gross  negligence.' 

"  'When  carriers  undertake  to  convey  persons  by- the  jwwerf  ul  but  dangerous 
agency  of  steam,  public  policy  and  safety  require  that  they  be  held  to  the 
greatest  possible  care  and  diligence.  And  whether  the  consideration  for  such 
transportation  be  pecuniary,  or  otherwise,  the  personal  safety  of  the  passenger 
sboold  not  be  left  to  the  sjwrt  of  chance  or  the  negligence  of  careless  agents. 
Any  negligence  in  such  case  may  well  deserve  the  epithet  of  '  gross.' 

"The  principle  announced  in  this  decision  that  the  duty  of  the  carrier  to 
convey  safely  does  not  result  from  the  consideration  paid,  but  is  imposed  by. 
law,  has  been  recognized  by  this  court  on  the  motion  to  re-argue  the  case  of 
Baltimore  City  Pom.  Ry.  Co.  v.  Kemp,  61  Md.  619;  s.  c,  48  Am.  Rep.  134, 
where  the  court  says  that  a  common  carrier  who  accepts  a  party  to  be  carried 
owes  to  that  party  a  duty  to  be  careful  irrespective  of  contract,  and  this  court 
Ulostiates  the  principle  by  the  example  of  a  child  for  whom  no  fare  is  charged, 
but  who  could  recover  in  case  of  injury,  the  result  of  negligence. 

"In  the  case  of  Steamhoat  Hew  World  v.  King,  16  How.  460,  the  point 
again  directly  arose  whether  a  passenger  who  was  carried  gratuitously  could 
hold  the  company  liable  for  gross  negligence.  The  court  quote  the  paragraph 
we  have  quoted  from  the  opinion  in  14  Howard,  and  say  in  relation  to  it: 

" '  We  desire  to  be  understood  to  re-affirm  that  doctrine,  as  resting,  not  only 
on  public  policy,  but  on  sound  principles  of  law.'  The  court  further  say,  that 
it  is  doubtful  whether  degrees  in  negligence  can  be  usefully  applied  in  prac- 
tice, or  that  their  meaning  is  fixed  or  capable  of  being  fixed,  and  strongly 
intimate  that  the  theory  of  degrees  in  negligence  is  unfounded  in  justice, 
useless  in  practice,  and  presenting  inextricable  embarrassments.  The  court 
said  however  that  the  case  before  it  was  a  case  of  gross  negligence  according 
to  the  tests  which  had  been  applied  to  such  case.  There  are  degrees  of  negli- 
gence in  the  sense  that  some  acts  evidence  a  greater  degree  of  carelessness  and 
iticklesBneaB  than  do  other  acts  which  may  still  be  classed  as  negligent.  But 
the  difference  between  gross  and  ordinary  negligence  is  more  a  question  of  fact 
than  of  law. 

"  Relying  upon  the  cases  in  14  and  16  Howard,  above  referred  to,  Judge 
Wallace,  in  the  case  of  Waterbury  v.  iT.  Y.  C.  &  H,  R.  Co.,  decided  in  1888, 
in  the  U.  8.  arcuit  Court  for  the  Northern  District  of  N.  Y.,  17  Fed.  Rep.  671, 
*id:  'The  carrier  does  not  by  consenting  to  carry  a  person  gratuituously  re- 
lease  himself  from  responsibility  for  negligence.     When  the  assent  to  his  riding 
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free  has  been  legaJlj  and  properly  given,  the  person  carried  is  entitled  to  the 
same  degree  of  care  as  if  he  had  paid  his  fare.' 

"  The  pass  was  no  part  of  the  contract  between  Abell  and  the  ndlroad.  The 
contract  between  them  was  to  pay  a  certain  sum  for  a  day's  work.  It  was 
given  as  a  mere  gratuity,  and  as  other  posses  are  given.  No  action  for  a  breach 
of  contract  could  have  been  maintained  by  Abell  if  the  road  had  taken  awaj 
the  pa.<$s  at  any  time.  Sometimes  a  special  contract  is  made  with  the  redpieot 
of  the  pass,  and  written  or  printed  on  it,  that  the  person  accepting  the  pass 
will  in  consideration  thereof  assume  all  the  personal  risk  incident  to  the  travel. 
We  must  not  be  understood  to  decide  upon  the  legal  effect  of  such  a  oontiact. 
That  question  does  not  arise  in  this  case,  and  it  will  be  time  enough  to  decide 
it  when  it  does  arise.  All  that  we  mean  now  to  decide  is  that  when  the  carrier 
undertakes,  without  any  such  special  contract,  to  carry  a  passenger  gratoitonslj, 
he  is  entitled  to  the  same  degree  of  care  as  if  he  had  paid  his  fare." 


Cole  v.  Cassidt. 

a38Mas8.  437.) 
Fraud — director's  representation  of  eoheney  of  bank. 

In  an  action  against  a  director  of  a  bank  for  falsely  representing  the  bank  to 
be  solvent,  by  means  whereof  the  plaintiff  was  induced  to  buy  stock  and 
make  depbsits,  it  must  appear  that  the  defendant  knew  his  representation  to 
be  false,  or  that  the  fact  not  being  within  his  knowledge  be  falsely  represented 
it  as  of  his  own  knowledge.* 

ACTION  for  deceit.    The  opinion  states  the  case.     The  defend- 
ant had  judgment  below. 

A,  B.  Wentworthy  for  plaintiff. 

/.  W.  Richardson  and  T.  8.  Dam$y  for  defendant. 

Morton,  C.  J.  This  is  an  action  of  tort  for  deceit.  The  decla- 
ration alleges  that  the  defendant  was  a  director  of  the  Pacific  Na- 
tional Bank ;  that  he  falsely  and  fraudulently  represented  of  his 
own  knowledge  that  the  bank  was  sound;  that  the  plaintiff  wa^ 
thereby  induced  to  buy  stock  and  make  deposits  in  the  bank;  that 
tlie  bank  was  not  sound,  and  that  the  defendant  when  he  ni.i(h' 

*  See  Cotcley  v.  Smyth  (46  N.  J.  L.  380),  50  Am.  Rep.  432. 
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the  representations  knew  them  to  be  untrue.  The  case  proceeded 
upon  two  grounds;  one,  that  the  defendant,  to  induce  the  plaintiff 
to  act,  stated  facts  which  he  knew  to  be  untrue;  the  other,  that  he 
stated  facts  as  of  his  own  knowledge  which  were  not  true.  To 
meet  the  first  ground,  the  evidence  put  in  by  the  defendant  against 
the  objection  of  the  plaintiff  was  competent.  It  stated  the  rela- 
tions of  the  defendant  to  the  bank,  and  tended  directly  to  show 
that  he  did  not  know  that  the  bank  was  unsound,  and  thus  to  meet 
the  allegation  of  the  declaration  that  he  knew  his  statements  to  be 
nntme. 

The  only  other  exception  taken  by  the  plaintiff  was  to  the  re- 
fusal of  the  court  to  give  the  instruction  requested  by  him.  He 
requested  the  court  to  instruct  the  jnry  **that  if  they  found  the 
defendant's  representation  as  to  the  soundness  of  the  bank  was 
made  as  a  statement  of  existing  fact  and  as  of  his  own  knowledge, 
and  if  such  representation  was  in  fact  untrue,  it  was  not  necessary 
for  the  plaintiff  to  prove  that  the  defendant  made  the  representa- 
tion with  intent  to  deceive,  but  that  it  was  sufficient  for  him  to 
show  that  the  defendant  made  the  representation  with  the  intent 
to  induce  the  plaintiff  to  rely  and  act  upon  it,  and  that  the  plaint- 
iff did  so  act  and  rely."  The  court  was  not  required  to  give  the 
instnictions  in  the  precise  words  of  the  request.  It  instnicted  the 
jury,  in  substance,  that  the  plaintiff  could  recover  if  he  proved 
that  the  defendant  represented  as  an  existing  fact  that  the  bank 
was  sound;  that  the  plaintiff  was  thereby  induced  to  act;  that  in 
fact  the  bank  was  not  sound,  and  that  the  defendant  then  knew 
that  it  was  not  sound,  or  that  the  fact  of  the  soundness  of  the 
bank  being  a  fact  within  his  means  of  knowledge,  he  stated  that 
the  bank  was  sound,  having  no  knowledge  of  that  fact ;  and  fur- 
ther, that  if  these  facts  were  established  the  defendant  would  be 
liable,  although  he  believed  and  had  reasonable  cause  to  believe  his 
representations  to  be  true. 

These  instructions  are  in  accordance  with  the  established  rules 
that  to  maintain  an  action  of  deceit  the  plaintiff  must  prove  rep- 
resentations of  material  facts  which  are  false,  and  which  induce 
him  to  act;  and  either  that  the  defendant  knew  them  to  be  false,  or 
tliat  the  facts  being  facts  susceptible  of  knowledge,  he  represented  as 
of  his  own  knowledge  that  they  were  true,  when  in  fact  he  had  no 
^uch  knowledge.  Litchfield  v.  Hutchinson,  117  Mass.  195;  Milli^ 
h)i  V.  Thomdike,  103  Mass.  382. 
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The  request  of  the  plaintiff  was  in  substance  covered  by  the  in- 
structions given^  as  they  necessarily  imply  that  if  untrue  repre- 
sentations were  made  by  the  defendant  as  of  his  own  knowledge, 
it  was  not  necessary  for  the  plaintiff  to  prove  that  they  were  made 
with  intent  to  deceive. 

We  are  therefore  of  opinion  that  the  plaintiff  has  no  ground  of 

complaint. 

Exceptions  ovmrukd. 


LOTHEOP  V.  ThAYEB, 

(138  Maas.  4«.) 

Negligence  —  landlord  and  tenant  —  tenant  burning  premi$6». 

A  tenant  of  part  of  a  building,  the  other  part  of  which  is  occapied  bj  his  land- 
lord, and  in  both  parts  of  which  there  are  chattels  of  the  landlord,  is  liable 
for  the  accidental  destruction  of  the  landlord's  part  and  its  contents  by  fire 
caused  by  his  negligence  in  heating  his  own  part ;  but  he  is  not  liable  for 
the  destruction  of  his  own  part  unless  he  was  recklessly  negligent;  and  as  to 
the  landlord's  chattels  in  his  own  part  it  depends  upon  the  nature  of  the 
bailment. 

ACTION  for  destmction  of  a  building  and  personal  property. 
The  head-note  shows  the  case.     The  plaintiff  had  jadgment 

below. 

R.  M.  Morse,  Jr.,  <&  H,  L.  Harding,  tot  defendants. 

A.  Churchill  dk  Q.  0.  ShcUtuck,  for  plaintiff. 

PiBLD,  J.  The  property  destroyed  or  damaged  by  fire  was,  first, 
the  portion  of  the  building  let  by  the  plaintiff  to  the  defendants  or 
to  one  of  them;  second,  the  remaining  portion  of  the  building 
belonging  to  the  plaintiff  and  in  his  possession,  and  third,  personal 
chattels  of  the  plaintiff  in  part  in  the  portion  of  the  building  let, 
and  in  part  in  the  remaining  portion.  The  liability  of  the  defend- 
ants for  the  damage  to  the  personal  chattels  stored  with  them  must 
he  determined  by  the  degree  of  care  required  of  such  bailees  as  thev 
were,  and  although  there  has  been  much  criticism  upon  the  use  of 
the  words  ''gross,"  '^ ordinary,"  and  "slight,"  as  applied  to  negli- 
*ronne  or  care,  it  seems  established  that  different  degrees  of  care  are 
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reqaired  of  different  kinds  of  bailees^  by  whatever  form  of  words 
the  degree  of  care  required  may  be  expressed.  The  liability  of  the 
defendants  for  the  damage  to  the  personal  property  in  the  portion 
of  the  building  in  the  possession  ot  the  plaintiff  must  be  the  same 
&s  their  liability  for  the  damage  to  that  portion  of  the  buildings  and 
this  is  the  liability  which  every  occupant  of  a  building  is  under  for 
a  fire  originating  in  it  which  extends  to  and  injures  the  property 
of  his  neighbor.  Assuming  both  defendants  to  be  tenants  of  the 
plaintiff,  their  liability  for  the  damages  to  the  portion  of  the  build- 
ing let  to  them  is  the  liability  of  tenants  at  will  to  their  landlord. 
The  defendants  requested  an  instruction  that  they  were  not 
liable  for  mere  negligence,  which  was  refused ;  and  the  court 
instructed  the  jury,  that  "  if  the  fire  was  caused  by  their  negli- 
gence," they  would  be  liable,  which  means  liable  for  the  whole 


It  is  said,  that  by  the  ancient  common  law,  if  a  fire  is  kindled 
in  a  honse  by  the  occupant,  or  by  his  servant,  or  any  member  of  his 
honsehold,  or  his  guest,  and  it  spreads  to  his  neighbor's  property 
and  destroys  it,  he  shall  make  good  the  loss.  It  is  not  certain 
however  that  the  action  did  not  proceed  on  the  ground  of  negli- 
gence, either  presumed  or  proved.  BeauUeu  v.  Finglam^  Y.  B. 
2  Hen.  IV,  fol.  18,  pi.  6;  AUhorf  v.  Wolfe,  22  N.  Y.  355,  366;  Fil- 
Uier  V.  Phippard,  11  Q.  B.  347;  TuhcrvilU  v.  Stamp,  12  Mod.  15*^; 
1  Salk.  13;  1  Ld.  Raym.  264;  Anon,  Cro.  Eliz.  10;  Smith  v.  Bramp- 
f^hn,  2  Salk.  644;  1  Ld.  Raym.  62;  5  Mod.  87;  Com.  Dig.  Action 
upon  the  Case  for  Negligence  (A),  6;  Bac.  Abr.  Actions  on  the 
Case  (F);  RoUe's  Abr.  Action  sur  Case  (B)  Fire;  Gale  Easem.  (5th 
ed.)  398-419;  IBl.Com.  431;  Add.  Torts  (3d.  ed.),  240-243;  Gib- 
bons Dilapidations  and  Nuis.  (2d  ed.)  99-102,  133-148. 

By  the  Stat,  of  6  Anne,  ch.  31,  §  7,  no  action,  suit  or  process 
wlmtsoever  shall  be  had,  maintained  or  prosecuted  against  any  per- 
son in  whose  house  or  chamber  any  fire  shall,  from  and  after  the 
said  first  day  of  May,  accidentally  begin,  etc.  Section  9  of  the  act 
provided,  "that  nothing  in  this  act  contained  shall  extend  to, 
defeat  or  make  void  any  contract  or  agreement  made  between  land- 
lord and  tenant." 

By  the  Stat,  of  14  Geo.  Ill,  ch.  78,  §  86,  ''no  action,  suit  or  pro- 
cess whatever  shall  be  had,  maintained  or  prosecuted  against  any 
person  in  whose  house,  chamber,  stable,  barn  or  other  building,  or 
on  whose  estate  an v  fire  shall,  after  the  said  24th  duv  of  June, 
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.accidentally  begin/'  etc.,  ''provided  that  no  contract  or  a^ee- 
ment  made  between  landlord  and  tenant  shall  be  hereby  defeated 
or  made  void."  These  statutes  did  not  extend  to  the  Colo- 
nies, although  one  or  both  wei)p  adopted  by  some  of  them ;  they 
were  not  adopted  by  Massachusetts.  From  the  passage  of  this 
statute  of  Anne  there  are  no  English  cases  for  130  years,  and  the 
opinion  of  lawyers  seems  to  have 'been  that  the  statute  covered  fires 
caused  by  negligence  as  well  as  by  accident.  The  Stat,  of  Geo.  Ill, 
being  the  statute  then  in  force,  was  construed  in  FtUUer  v.  Phip- 
pardy  ubi  supra  ;  and  it  was  held  that  a  fire  intentionally  kindled 
by  the  defendant  or  his  servant  on  his  land,  and  negligently  guarded, 
was  not  an  accidental  fire  within  the  meaning  of  the  statute.  The 
rule  in  this  Commonwealth  has  always  been,  that  negligence  is  the 
foundation  of  the  liability,  and  that  the  defendant  is  liable  for 
the  want  of  ordinary  care  ;  but  the  cases  here  are  all  of  fires  set 
on  land  for  the  purpose  of  clearing  it  or  for  other  purposes.  Bar- 
nard  v.  Poor,  21  Pick.  378;  Tourtellot  v.  Rosebrook,  11  Mete.  460; 
Higgins  v.  Dewey y  107  Mass.  494;  s.  c,  9  Am.  Kep.  63. 

The  few  cases  which  are  reported,  in  which  it  was  sought  to  hold 
the  defendant  liable  for  the  negligent  acts  of  his  servants  in  kind- 
ling or  guarding  fires  in  buildings,  show  a  tendency  on  the  part  of 
courts  to  rule  strictly  upon  the  liability  of  masters  for  the  acts  of 
their  servants.  M^Kenzie  v.  M^Leody  10  Bing.  385;  Williams  v. 
Jones,  3  H.  &  G.  256,  602;  see  Wood  v.  Chicago,  Milwaukee  £  St. 
Paul  Ry.y  51  Wis.  196. 

The  case  which  most  nearly  resembles  the  one  at  bar  is  Read  v. 
Pennsylvania  Railroady  15  Vroom,  280.  The  plaintiff's  building 
«nd  its  contents  had  been  destroyed  by  a  fire  beginning  in  the  de- 
fendant's building,  used  for  the  storing  of  tools,  oil  and  waste,  and 
spreading  to  and  consuming  the  building  of  the  plaintiff.  In  the 
defendants'  building  was  a  stove,  the  heat  of  which  was  necessary 
to  preserve  the  fluidity  of  the  oil  in  cold  weather.  On  the  morn- 
ing when  the  fire  occurred,  the  defendant's  servants,  who  had  used 
the  oil  cans,  had  left  the  house  locked,  with  a  fire  in  the  stove. 
There  was  evidence  that  the  stove  was  red-hot,  and  that  there  were  not 
only  oil  cans  around  the  stove,  but  an  oil  can  on  the  top  of  the  stove. 
The  court  said  :  *•  I  think  the  jury  could  conclude  that  the  servants 
of  the  defendants  did  not  exercise  the  caution  of  persons  of  ordi- 
nary prudence  under  these  circumstances.  I  think  that  no  pru- 
dent person  would  leave  unattended  a  red-hot  stove,  or  a  stove  with  its 
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draft  damper  open,  by  reason  of  which  it  woald  speedily  become  red- 
hot,  upon  which  stove  was  standing  a  can  of  oil,  and  around  it  was 
scattered  inflammable  waste."  And  the  court  declined  to  set  aside 
j&  verdict  for  the  plaintiff,  on  the  ground  that  there  was  evidence  of 
negligence.  It  may  be  thought  perhaps  that  the  evidence  showed 
more  than  a  want  of  ordinary  care,  although  that  seems  to  have 
been  the  standard  adopted  by  the  court. 

Host  fires  originating  in  buildings  are  undoubtedly  due  to  negli- 
gence in  the  construction,  or  to  a  want  of  repair,  or  to  the  bad  con- 
dition of  the  building,  chimneys,  or  heating  apparatus,  or  to  negli- 
gence in  the  management  of  the  building  or  of  the  fires  in  it,  and 
to  require  the  occupants  at  their  peril  always  to  adopt  all  improve- 
ments which  are  practicable,  and  to  take  all  reasonable  precautions 
which  science  can  suggest  to  prevent  fires,  or  the  spread  of  fires, 
would  be  intolerable;  yet  such  has  sometimes  been  held  to  be  the 
rule  of  law  for  railroad  companies  in  the  construction  and  manage- 
ment of  their  locomotives,  when  their  liability  depends  upon  negli- 
gence, and  for  manufacturing  companies  using  large  chimneys  in 
the  construction  and  management  of  their  chimneys  and  works. 

The  old  English  common  law  was  thought  to  be  hard;  Smith  v. 
Brampstoti,  ubi  supra;  and  the  English  statutes  were  passed.  In 
1843,  Lord  Chancellor  Lyndhurst  said:  "  I  may  further  observe, 
that  although  cases  of  damage  from  the  burning  of  houses  occasioned 
by  negligence  have  doubtless  frequently  occurred  since  the  statute 
(of  Anne),  I  do  not  recollect,  in  the  course  of  a  pretty  long  profes- 
sional life,  any  instance  of  an  action  having  been  brought  to  recover 
compensation  for  this  species  6t  injury,  nor  do  I  find  in  the  books 
any  trace  of  such  a  proceeding."  Canterbury  v.  Attorney-General, 
1  Phil.  306.  Vaughan  v.  Menhve,  3  Bing.  N.  C.  468,  and  4  Scott, 
M  (1837),  decided  that  negligence  in  constructing  and  guarding 
a  hay-rick  on  the  defendant's  land,  by  the  spontaneous  ignition  of 
which  the  plaintiff's  house  was  burnt,  was  actionable  if  the  fire  was 
occasioned  by  gross  negligence  of  the  defendant,  although  the 
statutes  were  not  mentioned,  and  by  gross  negligence  was  meant  the 
want  of  that  care  which  a  person  of  ordinary  prudence  would  exer- 
cise, and  since  FiiUter  v.  Phippard,  ubi  supra  (1847),  the  rule 
seems  to  have  been  regarded  as  established  in  England,  that  an 
action  lies  for  the  want  of  ordinary  prudence  in  kindling  or  guard- 
ing a  fire  whereby  the  property  of  an  adjoining  owner  is  injured. 
This  seems  to  be  the  universal  American  rule,  but  all  the  cases,  with 
Vol.  IJI  —  37 
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three  or  four  exceptions,  aro  of  fires  kindled  on  land,  and  not  in  a 
building.  It  does  not  seem  to  have  been  considered  whether  any 
distinction  can  be  taken  between  a  fire  lawfully  kindled  on  land  for 
clearing  it^  or  for  other  purposes,  and  a  fire  kindled  in  stoves,  fire- 
places, or  chimneys  for  the  purpose  of  heating  a  building  in  the 
manner  in  which  by  its  construction  it  was  intended  to  be  heated* 
It  must  however,  we  think,  be  regarded  as  too  well  established  to  be 
overturned  by  judicial  decision,  that  the  occupant  of  a  building  is 
responsible  to  the  owners  of  adjoining  property  for  the  want  of 
ordinary  care  on  the  part  of  himself  or  his  servants,  acting  within 
the  scope  of  their  employment,  in  kindling  or  guarding  the  fires  used 
for  heating  the  building. 

The  distinction  between  the  liability  of  a  tenant  at  will  to  his 
landlord,  and  of  an  occupant  to  his  adjoining  proprietors,  for  damage 
by  fire,  is  sharply  drawn  in  Panton  v.  Isham,  3  Lev.  359.  On 
special  verdict,  it  was  found  that  the  plaintiff  was  seised  of  six 
stables,  and  demised  one  to  the  defendant,  for  a  week,  for  eight 
shillings,  and  so  from  week  to  week  at  eight  shillings  per  week,  a» 
long  as  both  parties  should  please,  and  demised  the  other  five  stables 
to  other  persons  for  divers  terms  yet  to  come,  whereby  they  were 
possessed,  and  the  fire  by  the  defendant's  negligence  six  weeks  after- 
ward began  in  the  stable  demised  to  the  defendant,  and  burnt  the 
same  and  all  the  other  stables,  and  it  was  held,  '^  that  for  the  stable 
demised  to  the  defendant  himself,  no  action  lay;  for  the  demise  to 
him  could  be  no  more  than  a  term  for  three  weeks,  and  for  the  resi- 
due he  was  tenant  at  will,  against  whom  no  action  lay  for  negligent 
waste,  as  5  Go.  13,  Countess  of  Salop's  case.  But  thirdly,  as  to  the 
stables  demised  to  the  others,  the  action  well  lies,  as  if  they  were 
the  stables  of  strangers,  and  not  of  the  lessor;  for  as  to  them  there 
is  no  privity  between  the  plaintiff  and  defendant,  but  as  to  them 
they  are  as  nothing." 

At  common  law,  a  tenant  for  life,  or  for  years,  or  at  wiU,  wsa  not 
liable  for  waste,  but  tenants  for  life  or  years  were  made  liable  by  the 
statute  of  Marlebridge,  52  Hen.  Ill,  chap.  23,  and  by  the  statute  of 
Gloucester,  6  Edw.  I,  chap.  5;  2  Inst.  144,  299;  Co.  Lit.  63  <i,53}; 
Sackett  v.  Sackett,  8  Pick.  309.  A  tenant  at  will  was  not  within 
these  statutes,  and  it  was  held,  that  although  a  tenant  at  will  might 
be  liable  to  his  landlord  in  an  action  of  trespass  for  voluntary  waste, 
no  action  would  lie  for  permissive  waste.  Co.  Lit.  57  a,  note; 
Daniels  v.  Pond,  21  Pick.  367.     Our  statutes  give  an  action  of 
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waste,  or  of  tort  in  the  nature  of  waste,  against  a  tenant  in  dower, 
by  the  curtesy,  or  for  life  or  years,  but  not  against  a  tenant  at  wilL 
Pab.  Stats.,  chap.  179,  §§  1,  3. 

It  was  early  decided,  that  if  a  tenant  at  will  negligently  kept  or 
guarded  his  fire,  whereby  the  house  was  burned,  this  was  permis- 
sive waste,  for  which  he  was  not  liable  to  his  landlord.  Countess 
of  Shrmo^mry^s  case,  5  Rep.  13  b,  was  this:  The  Oountess  of 
Shrewsbury  brought  an  action  in  the  case  against  Richard  Cramps 
ton,  a  lawyer  of  the  Temple,  and  declared  that  she  leased  to  him  a 
house  at  will,  and  **  quod  ilU  tarn  negligenier  et  improvide  custodivit 
ignem  suum,  quod  domus  ilia  combusla  fuii,"  etc.;  **  and  it  was  ad- 
judged that  for  this  permissive  waste  no  action  lay."  Countess  of 
Salop  Y.  OromptoHf  Cro.  Eliz.  777,  784,  was  an  action  on  the  case^ 
and  the  declaration  was,  that  the  defendant,  being  in  possession  of 
a  house,  stable,  and  three  bams  as  tenant  at  will,  *Uarn  negligenier 
ei  improvide  kept  his  fire  in  the  said  house,  that  through  default  of 
good  keeping  thereof,  the  said  house,  stable  and  bams  were  burnt 
down,"  etc.;  and  it  was  held  *Uhat  for  the  negligent  burning,  this 
nor  any  other  action  lies."    See  Y.  B.  48  Edw.  Ill,  25,  pi.  8. 

The  reasoning  of  these  old  cases  is  undoubtedly  technical,  but 
they  were  decided  with  full  knowledge  that  an  action  lay  for  an  in- 
jniy  to  a  personal  chattel,  caused  by  the  negligent  keeping  of  the 
bailee.  Countess  of  Shrewsbury's  case,  ubi  supra.  It  is  admitted 
to  be  the  law,  that  a  tenant  at  will  is  not  liable  for  permissive  waste. 
Harnett  v.  Jtaitland,  16  M.  &  W.  257;  Moore  v.  Townshend,  4 
Vroom,  284;  Coale  v.  Hannibal  A  St.  Joseph  J2.,  GO  Mo.  227. 

But  it  is  suggested  that  these  defendants,  under  our  statutes 
weie  not  tenants  at  will  within  the  meaning  of  the  rule;  and  it  is 
denied  that  the  careless  and  negligent  acts  of  the  defendants, 
whereby  the  building  was  burnt,  constitute  permissive  waste.  The 
defendant's  estate,  not  being  created  by  an  instrument  in  writing, 
had  under  the  Gen.  Stat.,  chap.  89,  §  2,  the  force  and  effect  of  an 
estate  at  will  only;  and  it  is  therefore  unnecessary  to  determine  a 
question  which  has  been  somewhat  disputed,  whether  tenants  from 
}ear  to  year  are  liable  for  permissive  waste.  The  burning  of  a 
building  through  the  negligent  keeping  of  a  fire  by  a  tenant  is  by 
modern  text- writers  regarded  as  permissive  waste.  4  Kent  Com. 
Bl;l  Add.  Cent.  (8th  ed.)  253;  Add.  Torts,  239;  Smith  Ld.  &  Ten. 
(Bded.)  287;  Taylor  Ld.  &  Ten.,  §  349;  Gibbons  Dilapidations  (2d 
ed.),  108,  128;  Comyn  Ld.  &  Ten.  171. 
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The  diligcuce  of  the  counsel  for  the  plaintiff  has  not  shown  u^ 
any  case  in  which  it  has  been  held  that  a  tenant  at  will  is  liable  to 
his  landlord  for  injuries  occjisioned  by  his  negligence  in  kindling  or 
keeping  fires  in  stoves,  fire-places  or  chimneys  intended  to  be  used 
for  heating  the  premises.  Such  a  case  is  presented  in  ScoU  v.  Hakf 
16  Me.  326,  but  the  defendant  had  a  verdict.  The  degree  of  care 
which  the  ruling  at  nisi  prius  required  was  that  of  "a  discreet, 
prudent^  and  careful  man  in  the  possession  of  his  own  premises.'' 
Of  this  the  court  say,  *'  We  think  this  was  a  most  liberal  instruc- 
tion in  favor  of  the  plaintiff.  But  we  forbear  now  to  go  more  mi- 
nutely into  the  discussion  of  questions  argued,  not  because  they 
have  not  occupied  our  attention,  for  they  have."  The  verdict  was 
set  aside  on  other  grounds. 

In  the  case  cited  of  Parrott  v,  Barnetfy  Deady,  405;  s.  c.  on  aj*- 
l>eal,  1  Sawy.  423,  the  tenancy  was  from  year  to  year,  and  the  dam- 
age was  from  explosive  substances  stored  in  the  building.  There 
is  nothing  in  United  States  v.  Bosiwick,  94  TJ.  S.  53,  or  in  Robin- 
son V.  Wheeler,  25  K  Y.  252,  that  decides  that  a  tenant  at  will  is 
liable  to  his  landlord  for  the  burning  of  the  building  let,  caused  by 
negligence  in  guarding  a  fire  kindled  for  the  purpose  of  heating 
the  building. 

The  law  of  negligence  has  been  largely  developed  in  recent  times, 
and  it  is  argued  that  there  is  no  cound  reason  why  it  should  not  be 
applied  in  the  same  manner  to  real  property  as  to  personal,  and  to 
tenancies  at  will  as  well  as  to  tenancies  for  a  term.  It  may  well  be 
doubted  whether  the  existing  condition  of  the  law  of  negligence  is 
altogether  satisfactory,  and  whether  it  would  be  wise  to  establish 
an  unlimited  liability  to  his  landlord,  on  the  part  of  every  tenant 
at  will  of  real  property,  for  every  injury  occasioned  by  any  act  of 
negligence  of  himself  or  his  servants,  in  the  use  of  the  property. 
However  this  may  be,  we  do  not  feel  at  liberty  to  overturn  long- 
established  rules  of  law  governing  real  property. 

We  are  not  in  this  case  required  to  consider  the  consequences  of 
the  negligent  setting  or  guarding  of  firesy  set  for  other  purposes 
than  such  as  are  necessary  to  render  the  tenement  fit  for  occupa- 
tion, and  in  other  places  than  those  constructed  or  intended  for  the 
use  of  fires  in  heating  the  premises  let.  It  is  competent  for  land- 
lords and  tenants  to  make  in  writing  any  stipulations  they  see  fit. 
When  there  is  no  writing,  and  the  tenant  takes  the  precarious  estate 
of  a  tenancy  at  will,  we  think  it  has  been  generally  understood  that 
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the  tenant  is  not  liable  for  the  burning  of  the  tenement  let,  occas- 
ioned by  his  negligence  or  that  of  his  servants  in  the  keeping  of 
fires  set  for  the  purpose  of  heating  the  premises,  and  in  the  places 
designed  for  that  purpose,  so  that  they  may  bo  fit  for  occupation. 
The  fact  that  no  action  can  be  found  to  have  been  maintained  for 
this  cause  is  strong  evidence  of  this.  The  ancient  law  has  been  ac- 
((uiesced  in,  and  consciously  or  unconsciously,  the  cost  of  insurance 
to  the  landlord,  or  the  vahie  of  the  risk,  enters  into  the  amount  of 
the  rent.  We  think  on  this  part  of  tlie  ciise  the  exceptions  should 
be  sustained. 

If  the  law  were  to  be  established  anew,  it  might  with  much 
force  be  contended  that  the  test  of  the  liability  of  the  defendants  in 
this  case  ought  to  be  the  same  as  to  all  of  the  property  destroyed; 
bat  it  would  deserve  consideration  whether,  in  such  a  case  as  this 
it  would  not  be  more  reasonable  to  hold  the  defendants  liable  only 
for  gross  negligence  amounting  to  reckless  conduct. 

The  existing  law  has  however  introduced  many  distinctions.  A 
bailee  of  chattels  for  hire  is  liable  only  for  the  want  of  ordinary 
care;  but  if  the  bailee  promises  to  return  the  chattel  absolutely, 
then  he  is  liable,  although  the  chattel  is  destroyed  by  inevitable 
accident.     Harvey  v.  Murray ,  130  Mass.  377. 

The  obligations  of  tenants  under  a  written  lease  to  their  land- 
lords, except  so  far  ns  statutes  have  ini])()sed  art)itrary  liabilities, 
are  determined  by  the  construction  of  the  lease.  But  landlords 
are  at  common  law  exempt  from  many  liabilities  toward  their 
tenants  for  the  condition  of  the  premises,  which  they  are  under 
toward  strangers  who  are  lawfully  upon  the  premises  while  in 
their  possession.  Bowe  y.  Hunhingy  135  Mass.  380;  s.  c,  4t>  Am. 
Rep.  471;  Woods  v.  Naumkeag  Steam  Cotton  Co,,  134  Mass.  357  ; 
s.  c,  46  Am.  Rep.  344. 

•  Disregarding  the  use  of  fire  in  clearing  land  and  for  other  agri- 
""'^nral  purposes,  and  contining  ourselves  to  the  case  at  bar,  which 
10  the  use  of  fire  in  stoves  for  the  purpose  of  heating  the  building, 
it  is  manifest,  that  in  many  caises  prudonco  might  require  a  recon- 
struction of  the  chimneys  and  the  purchase  of  new  stoves.  In 
many  cases,  it  would  be  difficult  tonleterraine  how  far  the  bad  con- 
dition of  the  premises  contributed  to  the  injury  occasioned  by  the  fire. 
We  think  the  reasonable  rule  is,  that  if  landlords  would  protect  them- 
selves from  the  mere  negligence  of  their  tenants,  they  should  take 
a  written  lease,  with  proper  covenants ;  and  that  a  tenant  at  will 
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18  not  liable  to  his  landlord  for  the  mere  negligence  of  himself  or 
his  serrants  in  kindling  or  guarding  fires  in  stoves  or  chimneys  for 
the  purpose  of  heating  the  premises;  but  that  he  is  liable  for  will- 
ful  burning,  and  also  for  such  gross  negligence  as  amounts  to  recklees 
conduct.  By  the  terms  of  the  report,  the  yerdict  is  to  be  set  aside, 
and  a  new  trial  granted. 

Niw  trial  granted. 
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People  y.  Ma  jobs. 

(66  Cal.  188.) 
OrinUnal  law — murder — of  two  at  once  —  ftar. 

^^^^We  two  are  muTdered  by  the  same  act,  ooiiTiction  or  acquittal  as  to  one 

does  not  bar  a  prosecution  to  the  other. 

rtONYIGTION  of  murder.    The  opinion  states  the  case. 

J*  B.  Lamar  J  for  appellant. 

UofAaU,  attorney-general^  and  OampbeB,  district  attorney,  for 
nepondent. 

MoRBisoir,  0.  J.  The  defendant  was  prosecnted  by  information 
ffled  in  the  Superior  Oonrt  of  Santa  Olara  county,  for  the  murder 
<rf  one  ArchibiJd  Mclntyre,  and  a  change  of  yenue  having  been 
gnnted  him  to  the  county  of  Alameda,  he  was  tried  and  conyicted 
tiien  of  the  crime  of  murder  in  the  first  degree.  The  appeal  is 
^romthe  judgment  against  him  in  the  first-named  court  on  the 
plea  of  former  conviction,  as  well  as  from  the  judgment  on  the 
final  trial  in  the  couuty  of  Alameda,  and  brings  before  us  for 
^▼iew  all  the  orders  and  proceedings  in  the  chsc  in  bcn^h  courts. 
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The  importance  of  the  case,  as  well  ns  the  zealous  and  able  man- 
ner in  which  it  has  been  presented,  demands  from  ns  a  careful  con- 
sideration of  all  the  questions  inyolved. 

The  first  and  most  important  point  to  be  considered  is  the  ]ilea 
of  a  former  conviction;  and  for  a  full  and  distinct  understanding 
of  the  trial  on  that  plea  we  will  consider  the  facts  upon  whie'i  i* 
was  submitted  to  the  jury,  as  the  same  are  found  in  the  following 
stipulation  : 

STATEMENT   OF   FACTS. 

"L  That  the  defendant,  Lloyd  L.  Majors,  is  the  identical  Lloyd 
L.  Majors  who  was  a  defendant  in  the  information  filed  in  this 
court  on  the  30th  day  of  March,  1883,  charging  Joseph  Jewell, 
John  Showers  and  Lloyd  L.  Majors  with  the  crime  of  murder  in 
the  killing  of  one  William  P.  Renowden  at  the  said  county  of 
Santa  Clara  on  the  11th  day  of  March,  1883. 

'<  II.  That  under  said  information  of  March  30, 1883,  said  Lloyd 
L.  Majors  was  duly  arraigned,  and  on  the  2d  day  of  April,  1883, 
plead  ^not  guilty,'  and  was  put  upon  his  trial ;  that  on  the  27th 
day  of  May,  1883,  the  jury  returned  into  said  court  a  verdict  in 
the  following  words,  etc. : 

*^  'The  Superior  Court,  county  of  Santa  Clara  : 

^'  ^  The  People  of  the  State  of  California  versus  Lloyd  L.  Majors, 
defendant. 

**  'We,  the  jury  in  the  above-entitled  cause,  find  the  defendant, 
Lloyd  L.  Majors,  guilty  of  murder  in  the  first  degree,  with  impris- 
onment for  life  in  the  State  prison. 

" '  John  Carrick,  foreman.' 

"III.  That  in  pursuance  of  the  above  verdict  the  court  on  the 
2d  day  of  June,  lb83,  pronounced  upon  said  Lloyd  L.  Majors  judg- 
ment of  imprisonment  for  life  in  the  State  prison  at  Sa:i  Quentin, 
and  said  judgment  is  final  and  in  full  force. 

*'  IV.  The  facts  shown  by  the  evidence  upon  the  said  trial  under 
said  information  of  March  30,  1883,  and  upon  which  said  Majors 
was  convicted  as  aforesaid,  are  as  follows:  That  said  Lloyd  L.  Ma- 
jors counseled  and  advised  one  Joseph  Jewell  to  rob  one  William 
P.  Renowden,  living  near  Lexington,  in  the  said  county  of  Santii 
Clara,  on  the  11th  day  of  March,  1883  ;  that  on  said  day  said 
Jewell  repaired  to  said  Renowden's  house,  taking  with  him  one 
John  Showers;  that  said  Jewell  and  Showers  unexpectedly  found 
at  the  house*  of  said  Renowden  one  Archibald  McTntyre,  who  was 


APRIL  TERM,  1884.  297 

People  y.  Majors. 

then  residing  with  said  Benowden  ;  that  in  the  attempt  to  carry 
out  the  design  of  robbery,  both  said  Renowden  and  said  Mclntyre 
were  there  and  then  at  the  same  point  of  time,  to-wit,  about  6 :  30 
o'clock  p.  M.,  of  the  11th  day  of  March,  1883,  killed  by  said  Jewell 
and  Showers. 

"V.  Said  Majors  was  not  present,  neither  did  he  personally  par- 
ticipate in  the  said  act  of  killing  said  Renowden  and  Mclntyre,  or 
either  of  them,  except  coanselling  and  advising  said  Jewell  to 
commit  said  robbery  as  aforesaid. 

"  VI.  The  foregoing  evidence  and  facts  are  substantially  the  evi- 
dence and  facts  adduced  upon  the  trial  of  said  Lloyd  L.  Majors 
npon  the  trial  heretofore  had  in  this  court,  upon  said  information, 
for  the  murder  of  William  P.  Renowden,  and  which  are  to  be  ad- 
duced and  proven  in  support  of  the  information  now  pending,  to 
which  the  said  Lloyd  L.  Majors  has  pleaded  a  former  conviction, 
should  the  same  be  put  in  issue  by  a  plea  of  not  guilty. 

"  VII.  It  is  stipulated  and  agreed  by  the  plaintiffs  and  the  de- 
fendant, as  follows:  The  foregoing  statement  of  evidence  and  facts 
is  hereby  admitted  to  be  true,  solely  for  the  purpose  of  determin- 
ing the  issue  now  pending  in  this  court  on  the  plea  of  former  con- 
viction, and  shall  be  read  in  evidence  on  the  trial  of  said  issue  as 
the  evidence  of  the  case,  together  with  the  record  of  the  case  of 
The  People  against  Lloyd  L.  Majors  for  the  murder  of  William  P. 
Renowden,  heretofore  tried  in  this  court,  consisting  of  the  judg- 
ment-roll and  the  minutes  of  the  court  in  said  cause." 

The  defendant  was  first  prosecuted  for  and  convicted  of  the 
murder  of  said  Renowden,  and  as  it  is  stipulated  in  the  agreed 
statement  of  facts  on  which  he  was  tried  in  the  present  case  on  his 
plea  of  former  conviction,  that  Renowden  and  Mclntyre  were  *^at 
the  same  point  of  time,  to-wit,  about  6:30  o'clock,  p.  m.,  of  the 
11th  of  March,  J  883,  killed  by  said  Jewell  and  Showers,"  it  is 
therefore  claimed  that  defendant  has  been  once  in  jeopardy,  and 
cannot  now  be  prosecuted  for  the  murder  of  Mclntyre.  In  support 
of  this  ground  of  defense  defendant  relics  upon  numerous  adjudged 
cases,  and  it  must  be  conceded  that  the  general  principle  is  too  well 
established  to  admit  of  controveray,  that  the  law  will  not  allow  the 
people  to  maintain  a  second  prosecution  after  a  former  trial  and 
conviction  or  acquittal  of  a  party  for  the  same  offense.  The  cases 
mo8t  strongly -relied  upon,  on  the  part  of  the  defense,  we  will  now 
proceed  to  examine. 
Vol.  LT  I  — 38 
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The  first  is  the  case  of  State  t.  DamoUy  2  Tyler,  387,  in  which  it 
appeared  that  the  defendant  had,  in  the  same  affray  and  by  the  same 
stroke,  cut  two  persons,  and  having  been  convicted  of  wonnding 
one  of  the  parties,  it  was  held  that  the  plea  of  autrefois  convict 
was  well  pleaded  to  un  indictment  for  wounding  the  other.  In 
delivering  the  opinion  of  the  court,  the  learned  judge  says  :  ''The 
indictment  charges  the  defendant  with  having  disturbed  the  public 
peace  by  assaulting  and  wounding  one  of  its  citizens.  For  this 
crime  he  shows  that  he  .has  been  legally  convicted  by  a  court  of 
competent  jurisdiction.  He  cannot  therefore  be  again  held  to 
answer  in  this  court  for  the  same  offense."  On  the  theory  that 
both  indictments  were  for '' tlic  same  breach  of  the  peace,''  and 
not  for  wounding  two  persons  by  the  same  wrongful  act,  the  case 
may  be  harmonized  with  authorities  which  will  bo  hereafter  referred 
to  in  this  opinion.  Another  case  relied  on  is  that  of  State  t.  Cooper ^ 
13  N.  J.  L.  361.  The  defendant  was  indicted  for  the  crime  of 
murder,  committed  iu  feloniously  setting  fire  to  and  baming  the 
dwelling-house  of  one  Ralph  Smith,  in  which  was  one  Joseph 
Hooper,  who  was  burned  to  death.  To  the  indictment  defendant 
interposed  the  plea  of  former  conviction  on  an  indictment  for  the 
crime  of  arson,  committed  in  setting  fire  to  and  burning  the  same 
dwelling-house.  The  plea  was  sustained,  and  the  court  in  its 
opinion  says  :  "  It  is  a  maxim  of  the  common  law  that  no  man  is 
to  be  brought  in  jeopardy  of  his  life  more  than  once  tor  the  same 
offense.  *  *  *  Upon  this  principle  are  founded  the  pleas  of 
autrefois  acquit  and  autrefois  convict.  The  writers  on  the  subject 
concur  in  stating  that  these  pleas  must  be  upon  a  prosecution  for 
the  same  identical  act  and  crime.  3  Bl.  Com.  836;  Ohitty  Or«  Lav, 
452,  462.  '  But/  says  Chitty,  p.  455,  Mt  is  not  in  all  cases  nec- 
essary that  the  two  charges  should  be  precisely  the  same  in  point 
of  degree,  for  it  is  sufficient  if  an  acquittal  of  the  one  would  show 
that  the  defendant  could  not  have  been  guilty  of  the  other.'  Thus, 
a  general  acquittal  of  murder  is  a  discharge  upon  an  indictment  for 
manslaughter  on  the  same  person,  because  the  latter  chaifpe  was 
included  in  the  former.  *  *  *  At  first  view  it  appears  as  if 
there  were  two  crimes  distinctly  indictable  and  punishable.  But 
our  sense  of  justice  is  shocked  by  the  idea  that  a  man  shall  be  con- 
yioted  and  punished  for  the  arson,  with  that  measure  of  punish- 
ment which  the  laws  mete  out  to  those  guilty  of  that  crime,  and 
that  afterward  for  a  perfectly  accidental  and  involuntary  killing 
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he  shall  be  liable  to  the  same  punishment  of  death,  which  is 
inflicted  on  the  willful  and  malicious  murderer.  In  the  case  before 
ns,  the  killing  was  a  simple  consequence  of  the  burning,  and  there 
is  no  pretense  that  it  was  in  point  of  fact  intentional"  We  have 
quoted  from  the  opinion  at  some  length  to  show  how  far  it  bears 
upon  the  case  we  are  now  considering. 

A  third  case  is  that  of  Clem  y.  State,  42  Ind.  420;  s.  c,  13  Am. 
Bep.  369,  in  which  Downey,  J.,  delivering  the  opinion  of  the  court, 
says :  ^*  It  does  not  follow  because  one  of  the  indictments  was  for 
the  murder  of  Nancy  Jane  Young,  and  the  other  for  the  murder 
of  Jacob  Young,  that  the  crime  is  not  the  same.  If  the  same  act 
of  the  defendant  resulted  in  the  death  of  both  of  them,  there  was 
bat  one  crime.  When  by  the  discharge  of  a  firearm,  or  a  stroke  of 
the  same  instrument,  an  injury  is  inflicted  upon  two  or  more  per- 
sons, or  their  death  is  produced,  there  is  but  one  crime  committed." 
This  case  is  an  authority  in  favor  of  the  defendant,  if  as  his  learned 
counsel  contends,  the  stipulation  means  that  the  deaths  of  Renow- 
den  and  Mclntyre  resulted  from  one  and  the  same  act — a  question 
which  we  will  consider  hereafter. 

The  cases  of  Cdpenhaven  v.  State^  14  Ga.  8,  and  Holt  v.  State,  38  Oa. 
187,  are  also  cited  on  behalf  of  the  defendant,  and  it  is  there  said  that 
"the  plea  of  autrefois  acquit,  or  convict,  is  sufficient  whenever  the 
proof  shows  the  second  case  to  be  the  same  transaction  with  the  first. " 
The  question  how  far  the  authority  of  these  cases  agrees  with  other 
kindred  cases  depends  on  what  is  meant  by  the  word  **  transaction." 

The  foregoing  review  of  the  cases  relied  on  in  support  of  defend- 
ant's plea  of  former  conviction  will  suffice  for  the  purposes  of  this 
opinion,  and  we  will  now  proceed  to  the  examination  of  some  of  the 
cases  cited  by  the  prosecution.  % 

It  is  claimed  that  the  case  in  42  Indiana  has  been  overruled  by  the 
same  court  in  the  two  later  cases  of  State  v.  Elder,  65  Ind.  2^  l\  8. 
c,  32  Am.  Rep.  69,  and  Slate  v.  Hatleboagh,  ^^  Ind.  :i23.  In  the 
fint  case  (reported  in  65  Ind.),  the  rule  on  the  subject  we  are  now 
treating  is  stated  as  follows:  ''  When  the  same  facts  constitute  two 
or  more  offenses,  wherein  the  lesser  offense  is  not  necessarily  in- 
clnded  in  the  greater,  and  when  the  facts  necessary  to  convi'^t  in 
the  second  prosecution  would  not  necessarily  have  convicted  in  the 
flnt,  then  the  first  prosecution  will  not  be  a  bar  to  the  second, 
dthoagh  the  offenses  were  both  committed  at  the  same  time  and  by 
the  nunc  acf    And  in  the  other  case  (66  Ind.)  it  is  said:    ''The 
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usual  test  by  which  to  determine  whether  the  former  conviction  or 
acquittal  was  for  the  same  offense  as  that  charged  in  the  second 
prosecution,  and  therefore  whether  the  former  is  a  bar  to  the  latter, 
is  to  inquire  whether  the  evidence  necessary  to  sustain  th\3  latter 
would  have  justified  a  conviction  in  the  former  case." 

Testing  the  case  of  Clem  v.  State,  svpra,  by  the  rule  laid  down  in 
the  later  cases  referred  to  (65  and  66  Ind.),  it  would  be  difficult  to 
sustain  the  authority  of  the  former.  Clem,  being  indicted  and  prose- 
cuted for  the  murder  of  Nancy  Young,  could  not,  on  such  indict- 
ment and  prosecution,  have  been  convicted  of  the  murder  of  another 
])er8on,  to-wit,  Jacob  Young,  nor  vice  versa.  Indeed,  on  an  indict- 
ment for  the  murder  of  one  of  the  Youngs,  evidence  on  the  part  of 
the  prosecution  tending  to  prove  the  murder  of  the  other  would 
have  been  wholly  inadmissible  on  general  rules  of  evidence. 

We  now  come  to  cases  on  the  other  side,  more  directly  in  point. 
The  first  case  to  which  we  will  refer  is  that  of  State  v.  Standifer, 
5  Port.  523,  in  which  it  appears  that  two  persons,  John  W,  F.  Long 
und  Lei  A.  Long,  were  injured,  one  killed  and  the  other  wounded, 
by  the  defendant,  at  the  same  time  and  in  the  same  transaction. 
For  tlie  murder,  the  defendant  was  tried  and  acquitted,  and  on  the 
trial  for  the  wounding  he  pleaded  the  acquittal  in  the  murder  case. 
The  court  held  the  plea  bad,  and  stated  the  law  as  follows:  **  Caa's 
exist  in  which  a  minor  offense  may  be  discharged  by  the  acquittal 
of  the  individual  charged,  on  an  indictment  for  a  major  offense,  but 
tliese  are  cases  in  which  the  jury  trying  the  case  could  have  lair- 
fully  returned  a  verdict  for  the  lesser  crime.  Thus  an  acquittal  for 
murder  would  be  a  bar  to  an  indictment  for  manslaughter.  So  of 
a  burglary,  when  the  same  indictment  included  a  charge  of  larceny, 
UR  acquittal  would  be  a  complete  bar.  But  the  reason  in  such  cases 
is  that  the  jury  could,  if  the  evidence  was  satisfactory,  have  con- 
victed the  offender  of  the  lesser  criminal  charge.  In  the  present 
case,  no  question  can  possibly  arise  as  to  the  law.  The  offenses  have 
no  appearance  of  identity;  they  could  not  be  included  in  the  same 
indictment,  and  the  evidence  which  would  produce  an  acquittal  of 
the  one  might  produce  a  conviction  of  tlie  other." 

The  next  case  is  that  of  7^eat  v.  Slafe,  53  Miss.  439,  where  it  was 
liehl,  that  '*  T.  and  S.  lying  in  ambush  together  each  armed  with  a 
double-barreled  shot  gun,  two  distinct,  but  almost  simultaneous 
phots  were  fired  from  the  ambush,  by  whicli  G.  and  W.  were  mortally 
wounded,  and  S.  fired  a  third  shot  in  the  prostnite  bod\  of  G.,  that 
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the  murder  of  G.  was  u  distinct  crime  from  that  of  W.,  and  that 
for  each  of  the  offenses  T.  might  be  separately  tried;  nor  could  he 
on  an  indictment  for  the  murder  of  W.,  successfully  plead  former 
jeopardy  in  having  been  already  tried  for  the  murder  of  G.  A 
putting  in  jeopardy  for  one  act  is  no  bar  to  a  prosecution  for  a  sepa- 
rate and  distinct  act,  merely  because  they  are  so  closely  connected 
in  point  of  time  that  it  is  impossible  to  separate  the  evidence  relat- 
ing to  them  on  the  trial  for  one  of  them  first  had."  The  learned 
judge  further  says:  "It  is  believed  that  no  well-considered  case 
can  be  found,  where  a  putting  in  jeopardy  for  one  act  was  held  to 
bar  a  prosecution  for  another  separate  and  distinct  one,  merely 
because  they  were  so  closely  connected  in  point  of  time  that  it  was 
impossible  to  separate  the  evidence  relating  to  them." 

In  Vaugkan  v.  Com,,  2  Va.  Cas.  273,  it  was  held  that  "  if  a  per- 
son be  indicted  for  shooting  S.  W.  and  acquitted  thereof,  and  then 
indicted  for  shooting  J.  W. ,  her  plea  of  autrefois  acquit  will  not  be 
supported,  although  the  same  act  of  shooting  is  charged  in  eaci) 
indictment."  Bishop  in  his  work  on  "Criminal  Law,"  vol.  1,  § 
1051,  speaking  of  the  identity  of  offenses,  says:  **They  are  not 
the  same,  first,  when  the  two  indictments  are  so  diverse  as  to  pre- 
clude the  same  evidence  from  sustaining  both;  or  secondly,  when 
the  evidence  offered  on  the  first  indictment,  and  that  intended  to 
be  offered  on  the  second,  relate  to  different  transactions,  whatever 
be  the  words  of  the  respective  allegations;  or  thirdly,  when  each 
indictment  sets  out  an  offense  differing  in  all  its  elements  from 
that  in  the  other,  though  both  relate  to  one  transaction,"  etc. 

In  the  case  of  Freeland  v.  People,  16  111.  380,  it  was  held  *i  that 
it  was  no  bar  to  a  prosecution  for  a  riot  that  one  of  the  accused 
had  been  tried  and  convicted  and  fined  for  an  assault  and  battery 
arising  out  of  the  same  transaction  or  offense,  and  occurring  at  the 
same  time.  A  riot  may  embrace  an  assault  and  battery,  yet  a 
conviction  of  the  latter  cannot  be  pleaded  in  bar  of  a  prosecution 
for  the  former."    See  also  Severin  v.  People,  37  111.  414. 

In  the  case  of  Com,  v.  Roby,  12  Pick.  496,  the  court  says  that 
''  u  conviction  upon  an  indictment  for  an  assault  with  intent  to 
commit  murder  cannot  be  pleaded  in  bar  to  an  indictment  for 
murder."  And  further:  '*  Unless  the  first  of  the  two  indictments 
was  such  as  the.prisoner  might  have  been  convicted  upon,  by  proof 
of  the  facts  contained  in  the  second,  an  acquittal  or  conviction  on 
the  first  can  be  no  bar  to  the  second." 
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In  the  case  of  Bums  y.  People,  1  Park.  Cr.  182,  the  Supreme 
Court  of  New  York  holds  that  '*  to  constitute  a  bar,  the  offense 
charged  in  both  indictments  mnst  be  identically  the  same,  in  law 
as  well  as  in  fact."  To  the  same  effect  is  the  case  of  People  t. 
Saunders,  4  Park.  Cr.  196,  as  is  also  the  case  of  Regina  t.  Morris, 
10  Cox  C.  C.  480. 

We  might  cite  many  other  cases  laying  down  the  same  principle, 
but  we  will  content  ourselves  with  the  foregoing,  and  one  other  case 
from  our  own  reports.  We  refer  to  the  case  of  People  y.  Alibez,  49 
CaL  452,  where  it  was  held  that  an  *'  indictment  which  charges 
the  defendant  with  the  murder  of  three  persons,  charges  three  of- 
fenses." The  charge  was  that  the  defendant  administered  a  poison- 
ous drug,  to-wit,  strychnine,  to  three  persons  at  one  and  the  same 
time,  and  the  trial  court  was  asked  to  arrest  the  judgment  on  the 
ground  that  the  indictment  charged  more  than  one  offense,  in  yio- 
lation  of  section  954  of  the  Penal  Code.  The  court  refused  to  ar- 
rest the  judgment,  and  the  Supreme  Court  rcYcrsed  the  case. 
This  is  a  direct  authority  on  the  point  we  have  been  considering, 
and  we  do  not  doubt  its  correctness. 

On  the  trial  of  the  defendant  Majors  for  the  murder  of  Benowden 
he  could  not  have  been  convicted  of  the  murder  of  Hclntyre.  The 
two  crimes,  although  committed  at  one  time  and  by  the  same  act, 
are  entirely  different  in  their  elements,  and  the  evidence  required 
to  convict  in  the  one  case  very  different  from  that  essential  to  a 
conviction  in  the  other. 

Tested  then  by  the  rule  laid  down  in  the  foregoing  cases,  the 
plea.of  former  conviction  was  not  sustained  on  the  trial  in  the 
Superior  Court  of  Santa  Clara  county. 

[Minor  points  omitted.] 

No  error  is  found  in  the  case  which  calls  for  a  reversal  of  the 
judgment  below,  and  the  same  Is  therefore  affirmed,  together  with 
the  order  denying'  a  new  trial. 

Judgment  and  order  affirmed, 

Myrick,  Ross,  McKee,  Thoenton,  McKinstey  and  Sharp- 
stein,  JJ.,  concurred. 

Behearing  denied. 
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(66Cal.tfiJ 
Adverse  possession  —  of  street. 

Title  to  a  street  cannot  be  acquired  by  adverse  possession  by  a  private  person.* 

EJECTMENT.     The  opinion  states  the  case.    The  defendant 
had  judgment  below. 

A,  /.  AttoeU,  for  appellant. 
Oregon  Sanders,  for  respondent. 

The  Court.  The  action  is  to  recover  the  possession  of  certain 
lands,  and  was  commenced  November  24,  1883.  The  complaint 
avers  that  plaintiff,  on  the  27th  day  of  February,  1874,  was  seised  in 
fee  of  "  all  that  part  of  Centre  street  (describing  it),  and  ever  since 
that  time  has  been,  and  still  is,  seised  of  and  entitled  to  the  pos- 
Bession  of  said  land,  the  same  being  a  portion  of  a  public  street  duly 
laid  out  and  dedicated  to  the  public  use."  That  on  the  28th  of 
February,  1874,  defendant  entered  into  possession  of  the  demanded 
premises,  and  thence  hitherto  has  withheld,  and  still  unlawfully 
withholds,  the  possession  thereof,  etc. 

Defendant  demurred  on  the  ground  that  the  complaint  showed 
the  cause  of  action  was  barred  by  the  statute  of  limitations.  De- 
fendant also  demurred  specially  that  the  complaint  was  ambiguous, 
nnintelligible  and  uncertain,  in  that  it  did  not  appear  therefrom 
when  the  lands  were  laid  out  and  dedicated  as  a  public  street.  De- 
fendant also  demurred  generally.  The  court  below  sustained  the 
demurrers,  and  plaintiff  declining  to  amend,  a  judgment  was  entered 
in  favor  of  defendant,  from  which  plaintiff  appeals. 

If  construing  the  complaint  more  strongly  against  the  pleader, 
it  only  shows  that  the  street  was  dedicated  at  some  time  before  the 
action  was  commenced,  the  judgment  or  order  upon  the  special  de- 
murrers was  proper.  So  construing  the  complaint,  it  would  not 
appear  but  defendant  had  adverse  possession  for  more  than  five 
years  before  the  lands  were  dedicated  as  a  public  street.     But  aside 

*  See  (%  of  Fort  SmUh  v.  McKibbin  (41  Ark.  45),  48  Am.  Rep.  19. 
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from  the  fact  that  lands  actuallj  possessed  adversely  cannot  be 
iledicated  to  the  use  of  the  public  by  their  owner^  the  language  of 
the  complaint  plainly  avows  that  the  lands  were  a  public  street, 
laid  out  and  dedicated  as  such,  from  the  27th  of  February,  1874. 
The  rule  that  an  averment  is  to  be  taken  more  strongly  against  a 
pleader  does  not  authorize  the  courts  to  deprive  language  of  its 
ordinary  signification. 

It  is  urged  by  respondent,  that  the  fact  that  the  lands  were  dedi- 
cated as  a  street  does  not  deprive  the  defendant  of  the  benefit  of  his 
five  years'  adverse  possession. 

An  occupation  and  obstruction  of  a  public  street  is  a  nuisance, 
and  every  continuance  of  that  which  was  originally  a  nuisance  the 
]aw  considers  a  new  nuisance,  to  abate  which  an  action  may  be 
brought  on  behalf  of  the  public,  or  by  a  private  person  specially  in- 
jured. As  against  such  an  action,  no  one  can  acquire  a  defense  by 
adverse  possession.  It  was  so  held  with  reference  to  a  street  over 
lands  not  included  within  those  covered  by  the  Van  Ness  ordinance 
in  San  Francisco.  People  v.  Pope^  53  Cal.  437.  It  is  true  an  action 
of  ejectment  may  be  maintained  by  a  municipal  corporation  for  the 
recovery  of  the  possession  of  a  street  wrongfully  possessed  by  an  in. 
dividual,  whether  the  corporation  owns  the  fee,  or  the  adjoining 
proprietor  retains  it.  In  the  latter  case  the  right  of  the  munici- 
pality to  regulate  the  public  use,  and  for  that  purpose  to  possess, 
use,  and  control  the  property,  is  treated  by  the  courts  as  a  legal, 
And  not  merely  an  equitable  right.  Dill.  Mun.  Corp.  {3d  ed.),  §  662; 
San  Fra7icisco  v.  Sulliva7i,  50  Cal.  603.  But  it  does  not  follow 
that  such  an  action  is  barred  by  an  adverse  possession  for  a  statu- 
tory ])eriod.  In  San  Francisco  v.  Calderwood,  31  CaL  689,  it  seems 
to  have  been  held  that  the  ejectment  would  be  barred.  But  in  that 
case  it  was  found  that  the  ''slip''  had  never  been  dedicated  to  the 
public  use.  In  Hoadley  v.  San  Francisco^  50  Cal.  275,  it  was  held 
that  as  to  land  granted  to  the  city  by  certain  acts  of  Congress,  and 
the  State  legislature,  in  trust  for  the  public,  private  persons  cannot 
acquire  the  right  to  it  by  adverse  possession.  The  land  there  in 
oontroversy  was  "pueblo"  land,  within  the  operation  of  the  Van 
Ness  ordinance,  etc.  But  the  rule  laid  down  seems  to  have  been 
understood  as  applicable  to  all  streets.  People  v.  Pope^  supra. 
After  a  street  has  been  legally  laid  out  and  dedicated,  the  munici- 
pal government  retains,  or  acquires,  a  right  of  entry  as  agent  of  the 
public,  clothed  with  the  trust  and  duty  of  protecting  and  regulat- 
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ing  the  public  use.  The  right  of  possession  is  held  by  the  corpora- 
tion for  the  benefit  of  the  public,  and  this  right  cannot  be  conveyed 
to  any  private  person.  The  lands  so  held  are  as  effectually  with- 
drawn from  commerce  while  the  street  continues,  as  are  those  spoken 
of  in  Hoadley  v.  San  Francisco.  As  the  municipality  cannot  convey 
the  title,  or  relieve  itself  of  the  trusty  private  persons  are  virtually 
precluded  from  acquiring  it. 

Judgment  reversed  and  cause  remanded,  with  directions  to  the 
court  to  overrule  the  demun*ers  to  the  complaint. 

Jadfjiiient  reversed  and  remanded. 


Cottle  v.  Spitzeb. 

(e6Cal.468.> 
ConttUtUioTuU  law — taccoHon — "gratoing  crops'* — flmU  trees. 

Fnxit  trees  are  not  "growing  crops"  exempted  by  the  Constitution  from 

taxation. 

PROHIBITION.     The  opinion  states  the  case.     The  writ  was 
denied  below. 

S.  F,  Leiby  for  appellant. 

James  H,  Campbell^  for  respondent. 

The  CouBT.  For  the  reasons  stated  in  the  opinions  of  the  judges 
of  the  Superior  Court  hereto  subjoined  judgment  aflSimed. 
Petition  for  rehearing  denied. 
The  following  are  the  opinions  referred  to  : 

JUDGE  spencer's  OPINION. 

''Application  for  an  alternative  writ  of  prohibition  by  the  owner 
of  certain  lands  and  fruit  trees  growing  thereon,  to  prevent  the 
assessors  from  assessing  said  trees  for  the  purpose  of  taxation. 
The  contention  of  the  plaintiff  is  that  this  class  of  property  is 
included  in  the  term  ^growing  crops,'  as  found  in  the  Constitution 
of  the  State,  exempting  the  last-named  class  of  property  from  tax- 
ation. It  is  the  settled  policy  of  all  governments,  republican  in 
form,  that  the  burdens  of  taxation  shall  fall  equally  upon  their 
Vol.  LIT    -3'J 
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citizens.  Where  resort  is  had  to  direct  ad  valorem  taxes  for  the 
purpose  of  revenue,  in  order  to  carry  out  both  the  letter  and  spirit 
of  that  policy  it  becomes  necessary  that  property  should  be  assessed 
for  taxation^  not  only  according  to  a  just  and  uniform  standard  of 
value,  but  that  all  property  should  be  thus  assessed  and  taxed  ;  f«>r 
if  the  property  of  A,  is  taxed,  and  that  of  B.  is  left  to  go  uut:.xoi!, 
it  is  manifest  that  the  burdens  of  taxation  have  been  very  un- 
equally imposed  upon  the  people.  Consonant  with  this  principle, 
which  is  a  corner-stone  in  the  structure  of  a  free  government,  the 
Constitution  of  the  State  provides  that  *all  property  in  the  State, 
not  exempt  under  the  laws  of  the  United  Stutes,  shall  be  taxed  in 
proportion  to  its  value,  to  be  ascertained  as  provided  by  law. '  And 
in  order  that  there  should  be  nothing  left  to  construction  whereby 
any  particular  kind  of  property  may  escape  payment  of  its  just 
proportion  of  taxes,  it  is  added;  *  The  word  property,  as  used  in 
this  article  and  section,  is  hereby  declared  to  inchide  moneys, 
credits,  bonds,  stocks,  dues,  franchises,  and  all  other  matters  and 
chings,  real,  personal  and  mixed,  capable  of  private  ownership.' 
Art.  13,  §  1.  Upon  such  constitutional  provision,  set  forth  in  all 
its  fullness,  iterating  a  cardinal  principle  of  justice,  is  engrafted 
the  apparent  exception  thereto  *  that  growing  crops  ♦  ♦  * 
shall  be  exempt  from  taxation.'  It  is  a  rule  of  construction  of 
uniform  application  that  he  who  seeks  to  avail  himself  of  the  bene- 
fits of  an  exception  to  a  general  rule  or  provision,  must  show  with 
reasonable  clearness  that  he  has  brought  himself  within  the  terras 
of  its  qualifying  clauses.  He  can  take  nothing  by  implication,  and 
all  the  intendments  are  against  him.  Thus  premising,  we  proceed 
to  inquire  the  meaning  of  the  term  ^  growing  crops,'  as  used  in  the 
organic  law.  ^  Crop,'  as  defined  by  Webster,  is:  *3d.  That  which 
is  gathered ;  the  corn  or  fruits  of  the  earth  collected  ;  harvest. 
The  word  includes  every  species  of  fruit  or  product  gathered  from 
man  or  beast.  4th.  Corn  or  other  cultivated  plants  while  growing 
[a  popular  use  of  the  word].  5th.  Any  thing  cut  off  or  gathered/ 
The  etymology  of  the  word  *  crop '  appears  to  be  from  the  Saxon 
*crop'  or  *cropp,'  signifying  the  crop  of  a  fowl,  a  cluster  of  eaw 
of  com,  grapes,  ears  of  corn;  and  from  the  Welsh,  'copiad,'  a 
gathering  or  taking  hold  of.    Webster,  verb,  crops. 

''The  definition  given  by  Webster  is  even  broader  than  the 
popular  signification  of  the  word.  Under  the  former,  as  we  see, 
not  only  is  meant  grain  produced  from  annual  vegetation,  but  also 
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fruits  from  trees  and  perennial  plants.  But  it  is  at  least  doubtful 
if  under  the  common  and  restrictive  acceptation  of  the  term,  any 
thing  more  would  be  understood  than  products  from  annual  plants, 
ii3  cereals,  maize,  etc.,  and  the  latter  appears  to  be  the  sense  in 
which  the  term  is  employed  in  technical  legal  parlance.  'Crops/ 
says  Bouvier,  'is  nearly  synonymous  with  emblements,'  and  by  that 
term  is  understood  the  crops  growing  upon  the  land.  By  crops  is 
liere  meant  the  products  of  the  earth  which  grow  yearly,  and  are 
raised  by  the  annual  expense  and  labor  or  'great  man uranco  and 
industry,'  such  as  grain;  but  not  fruits  which  grow  on  trees,  which 
are  not  to  be  planted  yearly,  or  grasses  and  the  like,  though  they  are 
annual.'  Bouv.  Law  Diet.,  word  '  emblements.'  It  may  be  conceded, 
and  correctly,  that  at  the  present  day,  in  this  State  at  least,  the 
word 'crop,'  taken  in  its  most  comprehensive  sense,  includes  fruits 
grown  on  trees,  but  I  think  it  can  be  affirmed  without  serious  con- 
tradiction that  trees  themselves,  capable  of  producing  fruit,  never 
have  been  included  in  that  term.  As  I  understand  the  able  and 
ingenious  argument  of  the  learned  counsel  for  plaintiff,  he  does  not 
claim  that  ex  vi  termini  the  words  '  crops '  or  '  growing  crops '  in- 
clude fruit-bearing  trees,  but  because  the  Constitution  declares  that 
'growing  crops  shall  not  be  taxed,  and  inasmuch  as  the  fruit  grow- 
ing upon  the  trees  is  a  growing  crop,'  and  the  tree  is  necessary  for 
the  production  of  the  fruit,  and  is  substantially  valueless  for  any 
other  purpose,  therefore  the  taxing  of  the  tree  is  in  effect  taxing 
the  crop  growing  or  that  may  thereafter  grow  thereon,  because 
arguendo  there  being  no  tree,  there  could  bo  no  crop.  In  further- 
ance of  the  theory  thus  advanced  the  elementary  principle  is  in- 
voked that  whatever  is  forbidden  to  be  done  by  direct  means  will 
not  be  permitted  to  be  accomplished  by  indirection.  A  familiar 
application  of  this  principle  is  the  unsuccessful  attempt  sometimes 
made  by  State  legislatures  to  evade  the  provisions  of  the  Constitu- 
tion of  the  United  States,  forbidding  the  several  States  from  im- 
posing duties  on  imports  and  exports.  Brown  v.  Maryland,  12 
Wheat.  444;  24  How.  123;  15  Penn.  St.  353.  In  the  cases  cited, 
it  was  held  that  the  imposition  of  a  license  tax  by  the  State  upon 
a  person  engaged  in  importing  goods  as  such,  or  requiring  the 
Itayment  of  stamp  tax  upon  bills  of  lading  of  gold  or  merchan- 
dise exiK)rted  from  the  State,  was  in  effect  and  by  indirect  means 
taxing  the  goods  imported  or  exported  by  those  instrumentalities. 
It  was  necessarily  a  burden  upon  the  goods  themselves;  but  I  fail 
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to  see  the  applicability  of  the  principle  invoked  to  the  subject  under 
consideration.  If  a  tree  is  not  in  fact  a  part  of  the  crop  of  frnit 
growing  thereon,  I  do  not  understand  how  it  can  be  made  to  appear 
that  the  taxing  of  the  former  is  substantially  and  in  effect  taxation 
of  the  latter.  Perhaps  some  confusion  might  be  avoided  in  dealing 
with  this  question  if  it  be  borne  in  mind  that  a  crop  when  perfected 
does  not  fall  within  any  exemption  or  exception,  and  is  the  subject 
of  taxation.  By  the  very  terms  of  tho  Constitution,  the  exemption 
of  crops  from  taxation  is  temporary,  and  only  continues  during  its 
growing  state.  We  have  then  an  article  of  property  —  a  tree  —  that 
year  by  year  produces  another  article  of  recognized  value,  and  which 
is  taxed  from  the  time  it  comes  to  perfection  as  long  as  it  continues 
in  existence,  how  can  it  be  said  that  taxing  of  the  matrix  is  illegal, 
or  even  unjust  when  its  product  is  also  taxable.  I  can  understand 
that  the  system  of  reasoning  sought  to  be  enforced  by  the  plaintiff 
might  have  weight  if  the  product  of  the  tree  could  not  at  any  time, 
or  under  any  circumstances,  be  taxed.  If  the  only  use  to  which  an 
article  can  be  put,  and  therefore  the  only  value  it  has,  is  to  produce 
untaxable  property  —  it  might  with  reason  be  claimed  that  the 
article  cannot  have  anv  taxable  value. 

'^  In  the  wide  range  taken  in  the  argument  of  this  case,  much 
was  said  in  relation  to  the  beneficent  policy  of  the  law  in  encourag- 
ing certain  branches  of  industry  by  exemption  from  taxation,  and 
that  such  supposed  exemption  should  be  encouraged,  and  passages 
in  the  organic  law  so  construed  as,  if  possible,  to  effectuate  that 
object.  The  disposition  of  the  question  involved  does  not  require 
an  examination  into  the  expediency  or  inexpediency  of  that  kind  of 
enactment,  but  it  may  not  be  out  of  place  to  here  remark  that  if 
the  correct  principles  of  free  government  require  that  taxation 
should  be  equal,  it  is  at  least  possible  that  the  advantage  gained  in 
the  direction  of  fostering  a  particular  industry  or  set  of  industries 
at  the  expense  of  others,  may  be  outweighed  by  the  general  injury 
resulting  in  the  downfall  of  one  of  the  pillars  of  the  temple  of  liberty. 
In  conclusion,  it  may  be  suggested  that  it  is  even  doubtful  if  the 
framers  of  the  present  Constitution  intended  to  exempt  any  private 
property  from  taxation.  As  we  have  seen,  the  section  already  referred 
to  commences  with  a  sweeping  declaration  that  all  private  property 
shall  be  taxed,  which  is  followed  by  the  provision  that  growing 
crops,  property  used  exclusively  for  public  schools,  and  such  as  may 
belong  to  the  United  States,  this  State,  or  to  any  county  or  muni- 
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cipal  corporation  within  this  State,  shall  be  exempt  from  taxation. 
It  will  be  noticed  that  all  property  referred  to,  except  growing  crops, 
is  sach  as  belongs  to  government,  either  Federal  or  State,  and  there- 
fore is  not  in  its  nature  taxable.  In  enumerating  it  no  attempt  is 
made  to  exempt  property  otherwise  taxable,  and  in  relation  to  the 
single  item  of  'growing  crops,'  my  conclusion  is  that  it  is  in  effect 
a  declaration  that  it  is  not  suflSciently  tangible  to  be  treated  as 
property;  it  is  in  a  transitory  state,  starting  with  the  embryo  and 
ending  with  the  matured  product,  at  no  two  consecutive  points  of 
time  in  the  same  condition.  To  attempt  to  place  upon  it  any 
money  value,  would  be  to  indulge  in  the  merest  guess-work.  It  has 
been  held  by  the  Supreme  Court  of  this  State  that  a  lessee  of  land 
is  the  owner  of  a  so-called  growing  crop,  although  his  husbandry 
has  extended  only  to  the  preparation  of  the  soil  for  the  reception  of 
the  seed;  that  it  is  a  potentiality  before  any  seeds  are  sown  which  is 
sabject  to  a  valid  mortgage  under  the  law  authorizing  the  mortgag- 
ing of  growing  crops.  Arqiies  v.  Wasson,  51  Cal.  620.  I  appre- 
hend it  would  puzzle  the  most  experienced  appraiser  to  fix  a  value 
upon  it,  or  to  even  recognize  it  as  property.  The  fact  is  undenia- 
ble, that  land  planted  with  orchard  trees  is  ordinarily  more  valuable 
than  the  naked  soil.  From  a  legal  standpoint,  the  land  and  the 
trees  growing  thereon  are,  together,  but  one  piece  of  real  estate,  and 
might  with  propriety  be  assessed  as  such  in  gross.  The  legislature 
has  seen  fit  however,  to  require  the  land  and  trees  to  be  assessed 
separately.  This  it  has  the  constitutional  power  to  do,  and  no 
hardships  can  result  from  such  a  course  if  each  is  fairly  valued,  and 
the  total  value  is  not  increased  thereby.  I  am  of  the  opinion  that  it 
is  the  duty  of  the  assessor  to  assess  fruit,  nut-bearing  and  ornamen- 
tal trees,  and  vines  not  of  natural  growth,  as  directed  in  section  3617 
of  the  Political  Code.  It  results  that  the  writ  prayed  for  should  be 
refused,  and  it  is  so  ordered.'* 

Writ  refused. 
[Judge  Bbldek's  opinion  omitted.] 
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WiLcoxsoK  V.  Stitt. 

(66  0al.6W.) 
Vendor  and  purehcuer —  **  agreement  to  he  void  "  —  eitforeement. 

Where  an  agreement  for  the  sale  of  land  is  conditioned  to  be  void  if  the  ven- 
dee shall  fail  to  fulfill,  and  the  vendee  so  fails,  the  vendor  majr  treat  it  as 
void  or  as  in  force. 

ACTION  for  purchase-money  of  land.     The  opinion  states  the 
case.     The  defendant  had  jadgment  below. 

TrBodwell  d  Van  Fleet y  for  appellant 
J.  8.  Belcher,  for  respondent. 

Thobntok,  J.  This  action  was  instituted  on  a  contract  between 
plaintiff  of  the  first  part  and  defendant  of  the  second  part,  ex- 
pressed in  articles  of  agreement,  by  which  plaintiff  agreed  to  sell 
to  defendant  a  tract  of  land  for  the  sum  of  $18,480.  Of  this  sum 
defendant  paid  one-half,  and  agreed  to  pay  the  remaining  half  on 
or  before  the  21st  day  of  March,  1878,  together  with  interest  from 
the  date  of  the  contract  at  the  rate  of  ten  per  cent  per  annnm. 
The  defendant  also  agreed  to  pay  all  State,  county,  township,  dis- 
trict, road,  and  levee  taxes  that  were  due  when  the  contract  was 
executed,  or  that  thereafter  might  become  due  on  the  land  sold. 

The  following  stipulations  also  constitute  a  part  of  the  contract : 

^^  In  the  event  of  failure  to  comply  with  the  terms  and  all  the 
conditions  hereof  by  the  party  of  the  second  part,  the  party  of  the 
first  part  shall  be  released  from  all  obligations,  either  in  law  or 
equity,  to  convey  said  property  or  any  part  thereof,  and  the  said 
party  of  the  second  part  shall  forfeit  all  right  thereto,  and  this 
agreement  shall  be  void. 

^'And  the  said  party  of  the  first  part  on  receiving  such  pay- 
ments, at  the  time  and  in  the  manner  above  mentioned,  shall  and 
will  make,  execute  and  deliver  to  the  said  party  of  the  second  part 
a  deed  for  all  his  right,  title,  claim,  and  interest  in  and  to  said 
lands,  hereinbefore  described  and  mentioned. '^ 

The  action  was  brought  to  recover  the  sum  last  mentioned  in 
the  contract,   with  interest,   etc.     Prior  to  bringing  this  action 
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plaintiff  tendei-ed  a  deed  such  tiR  was  required  by  the  agreement, 
and  at  the  same  time  demanded  payment  of  the  sam  sned  for  with 
interest  as  set  forth  in  the  contract  Defendant  refused  to  receive 
the  deed  or  pay  the  money. 

The  facts  aboye  mentioned^  together  with  other  facts  not  mate^ 
rial  to  the  determination  of  the  cause,  were  found  by  the  court  be- 
low.   Judgment  was  rendered  for  defendant  and  plaintiff  appealed. 

It  is  contended  here  by  counsel  for  respondent  to  sustain  the 
judgment,  that  under  the  provisions  of  the  agreement  between  the 
parties  hereto,  on  the  failure  of  the  defendant  to  pay  the  sum  sued 
for  with  interest,  on  the  21st  of  March,  1878,  the  agreement  be- 
came wholly  void,  that  both  parties  were  thereupon  released  from 
all  obligations  under  it,  and  that  no  action  could  be  maintained 
on  it. 

On  this  point  we  are  referred  to  no  pertinent  authority  by  the 
respondent.  Gordon  v.  Swan^  4!^  Cal.  564,  has  no  application. 
The  cases  cited  on  behalf  of  appellant  hold  that  such  an  avoiding 
clause  as  the  one  in  the  agreement  before  us  is  for  the  benefit  of 
the  vendor,  that  he  has  an  option  to  avoid  the  agreement  or  enforce 
it,  and  that  the  vendee  cannot  take  advantage  of  his  own  failure  or 
neglect  and  avoid  the  agreement.  Mason  v.  OalJweU,  5  Gilm.  196, 
was  an  action  brought  by  the  vendor  against  the  vendee  to  recover 
on  certain  notes  given  under  the  provisions  of  a  contract  of  pur- 
chase of  land  evidenced  by  a  bond.  In  that  case  the  qu^tion  arose 
as  to  the  meaning  of  a  clause  in  the  bond,  in  these  words  :  *^  But 
ahonld  the  said  John  R.  Caldwell  or  his  assignee  fail  to  pay  the 
said  sum  of  money,  specified  in  said  notes,  within  ten  days  after 
the  same  become  due,  he  thereby  forfeits  all  claims  to  said  lots  and 
^  the  moneys  paid  thereon,  and  this  bond,  in  such  event,  shall  be 
Toid  both  in  law  and  equity,  and  the  title  to  said  lots  shall  continue 
in  the  original  proprietor,  as  if  no  sale  had  been  made.'' 

As  to  this  the  court  said  :  **  The  defendant  contends  that  he  can 
take  advantage  of  this  clause,  and  because  he  did  not  pay  the  money 
B8  he  had  agreed  to  do,  he  is  exonerated  from  paying  it  at  all.  It 
is  argued  that  because  the  obligee,  in  the  event  of  non-payment, 
may  treat  the  bond  as  determined,  mutuality  requires  that  the 
obligor  should  have  the  same  privilege.  This  argument  refutes 
itself.  It  is  as  much  afelo  de  s$,  as  it  would  make  the  bond.  To 
sdmit  the  defendant's  position  is  to  leave  everything  in  his  own 
hinds.    It  allows  him  to  defeat,  or  make  the  bond  operative,  aa 


312  CALIFORNIA, 


Wilcoxson  Y.  Stitt. 


may  best  sabserve  his  interest,  without  any  discretion  on  the  part 
of  the  obligee.  It  converts  the  bond  into  a  naked  proposition,  ab- 
solutely binding  on  the  seller,  but  which  the  purchaser  may  accept 
or  reject  by  the  payment  or  non-payment  of  the  money.  By  thus 
putting  the  entire  control  in  the  hands  of  the  latter,  all  mutuality 
is  destroyed.  It  was  the  undoubted  intention  of  both  parties,  when 
they  inserted  this  clause,  to  provide  a  penalty  to  insure  a  prompt 
performance  by  the  purchaser.  By  performance  he  leaves  no  dis- 
cretion in  the  hands  of  the  obligee,  but  has  a  right  to  enforce  the 
bond,  while  if  he  does  not,  he  agrees  to  leave  it  optional  with  the 
other  party  to  avoid  the  contract  or  not.  Here  was  a  real  mutual- 
ity,  for  the  purchaser  had  the  first  discretion,  and  if  be  placed 
himself  in  the  power  of  the  party,  it  was  by  his  own  voluntary 
neglect  to  pay  the  money  as  he  had  bound  himself  to  do,  and  it  was 
but  a  just  penalty  for  violating  his  obligation.  But  this  is  not  a 
case  of  first  impression.  This  precise  question  has  been  fully  settled 
by  a  number  of  decisions  in  other  States.  The  first  case  to  which 
we  shall  refer  is  that  of  Canfield  v.  WestcoU,  5  Oowen,  270,  and 
two  other  cases  are  given  in  a  note  to  that,  where  the  same  court 
had  held  the  same  rule;  in  the  last  of  which.  Church  v.  Aynss, 
almost  the  identical  words  are  used  which  are  found  in  the  avoid- 
ing clause  of  this  bond  :  *  Otherwise,  these  presents  to  be  void  both 
in  law  and  equity.'  In  all  of  these  cases  the  court  held  that  the 
avoiding  clause  was  inserted  for  the  benefit  of  the  obligee,  and  that 
the  obligor  could  not  take  advantage  of  his  own  neglect  in  the  non- 
payment of  the  consideration.  The  same  construction  was  gi?en 
to  a  similar  clause  in  the  case  of  Manning  v.  Brown,  1  Fairf.  49. 
The  same  principle  was  sustained  in  Kentucky,  in  Barhattr^s  Exr^s 
v.  Brookie,  3  J.  J.  Marsh.  511." 

Canfield  v.  WestcoU,  5  Cow.  270,  was  an  action  of  covenant  on 
articles  of  agreement  under  seal,  to  recover  certain  installments  of 
the  purchase-money.  In  that  case,  the  following  clause  in  the 
articles  came  under  consideration  :  ''The  said  Daniel  (the  defend- 
ant) liereby  agrees  that  should  he  fail  in  performing  any  part  of 
the  above  covenants,  that  this  contract  shall  become  void,  and  of 
no  effect ;  and  that  the  said  party  of  the  second  part  (the  testator) 
shall  and  may  re-enter  and  take  possession  of  the  said  premises, 
without  hindrance  or  molestation."  The  court  said  :  "  The  pro- 
vision that  this  agreement  should  be  void  was  for  the  benefit  of  the 
vendor.    On  the  vendee's  default,  the  vendor  might  therefore  con- 
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sider  the  agreement  Toid  at  his  own  election;  or  affirm  it  and  bring 
his  action  on  the  coirenants,''  and  they  said  this  had  been  often  so 
held  in  mnch  stronger  cases;  as  where  the  provision  in  the  articles 
was  general  and  positive,  in  the  words  of  both  parties,  that  if  the 
vendee  failed  to  perform,  the  contract  siiall  be  void. 

In  the  report  of  Church  v.  Ayens,  5  Cow.  273,  Savage,  0.  J., 
who  delivered  the  opinion  of  the  court,  said:  *' The  very  point 
now  raised  was  decided  by  this  court  on  the  same  state  of  pleadings 
in  Van  Rensselaer  v.  Fiich.  The  case  is  not  reported,  but  I  have 
been  favored  by  the  late  chief  justice  with  the  demurrer  book  and 
the  decision  of  the  court.  Van  Rensselaer  sued  Fitch  on  an  article 
of  agreement  as  follows:  'First,  the  said  party  of  the  second  part 
(Fitch)  agrees  to  purchase  of  the  said  party  of  the  first  part  (Van 
Rensselaer)  the  lauds  hereinafter  mentioned,  and  to  pay  him  for 
the  same  the  sum  of  t(3,296,  in  one  year  from  the  date  thereof, 
with  interest  on  the  same  till  paid,  otherwise  these  presents  to  be 
void  both  at  law  and  in  equity,'  Van  Rensselaer  then  covenanted 
that  the  money  being  paid,  he  would  convey.  To  a  declaration  on 
this  contract  the  defendant  demurred,  and  judgment  was  rendered 
for  the  plaintiff." 

In  Cartwright  v.  Gardner,  5  Oush.  281,  the  court,  in  considering 
a  clanse  in  a  contract  of  a  similar  character  with  the  one  in  this 
caose,  remarked :  ^*  It  is  often  provided  in  leases,  in  strong  unquali- 
fied terms,  that  if  the  lessee  neglects  or  refuses  to  pay  rent,  the 
lease  shall  be  void ;  but  it  always  has  been  held,  that  the  lessee 
cannot,  in  such  cases,  set  up  his  own  neglect  as  avoiding  the  le.ase. 
Though  the  terms  are  express  and  positive,  that  the  lease  shall  be 
void,  yet  they  are  held  to  mean,  that  the  lease  shall  be  void  only  at 
the  election  of  the  lessor,  for  whose  benefit  the  provision  is  made." 

In  the  light  of  these  cases,  and  we  find  none  to  the  contrary,  we  feel 
constrained  to  hold  that  the  meaning  of  the  clause  under  discussion 
in  the  agreement  in  this  case  is  that  such  agreement  is  void  only  at  the 
election  of  the  plaintiff,  how  can  avoid  it  or  enforce  it  at  his  option. 

The  judgment  must  therefore  be  reversed,  and  as  in  our  view  the 
plaintiff  is  entitled  on  the  facts  found  to  a  judgment  for  the  amount 
sned  for,  with  interest  at  the  rate  of  ten  per  cent  per  annum  from 
the  date  of  the  contract,  the  case  is  remanded,  with  directions  to 
the  court  below  to  enter  judgment  for  the  plaintiff  accordingly. 

Sharpstein  and  Myrick,  JJ.,  concurred. 

Hearing  in  bank  denied.  Reversed  and  remanded. 

Vol.  LII  —  40 
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(TV  Ala.  3&) 

Cfriminal  law — evideruse — corrcboraHng  accompHee — bjf  io(^ 

Where  an  accomplice  is  allowed  to  testify,  he  may  he  sufficiently  oorroboiated 

hy  his  wife. 

i^ONVIOTION  of  larceny.     The  opinion  states  the  point 

Tho8.  Seay,  for  appellants. 

T.  N.  McClellan,  attorney-general,  for  State. 

SoMBBYiLLE,  J.  [Omitting  other  points.]  The  third  charge 
requested  by  the  defendants  and  ref ased  by  the  court  raises  the 
question  as  to  whether  the  testimony  of  the  wife  of  an  accomplice 
may  be  legally  regarded  as  a  corroboration  of  the  testimony  of  the 
accomplice  himself^  within  the  meaning  of  section  4895  of  the 
Code,  which  prohibits  a  conviction  of  felony  on  the  uncorroborated 
testimony  of  an  accomplice.  It  has  been  held  in  an  English  case, 
comparatively  modern,  that  confirmation  by  the  wife  is  *•  no  con- 
firmation at  all,"  the  wife  and  the  accomplice  being  only  taken  as 
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one.  Rex  v.  Neal,  7  C.  &  P.  168;  3  Russ.  Cr.  (9th  ed.)  608,  Mr. 
Phillips  observes  of  this  case,  that  its  circumstaaces  *^  might  have 
been  such  as  to  warrant  this  decision.^'  ''  But/'  he  adds,  ^'it  may 
often  happen,  that  the  evidence  of  the  wife  is  so  free  from  sus- 
picion, 80  independent  of  the  evidence  of  the  husband,  so  mani- 
festly nnconcerted  and  nncontrived,  and  so  undesignedly  corrobo- 
rative of  his  evidence,  that  it  might  be  proper  not  to  consider  the 
accomplice  and  his  wife  as  one,  but  to  act  upon  her  evidence  as 
sufficient  corroboration."  1  Phil.  Ev.  33.  The  only  ground  upon 
which  the  rule  declared  in  Rex  v.  Nenl  can  be  reasonably  sustained 
would  seem  to  be,  that  the  interests  of  the  husband  and  wife  are  so 
nearly  identical,  and  the  domination  of  the  former  over  the  latter 
80  powerful  and  irresistible,  that  she  must  necessarily  bo  warped  in 
her  testimony  by  the  potency  of  these  considerations,  regardless  of 
the  sanctity  of  her  oath.  There  is  much  force  in  this  view,  but  it  is 
based  rather  upon  theoretical  than  practical  reasons,  and  finds  little 
or  no  snpport  among  the  adjudged  cases  in  this  country.  It  is  a 
corollary  from  the  proposition  of  the  ancient  common  law,  holding  to 
the  abrogation  of  the  wife's  legal  entity  by  a  complete  merger  of  it 
into  that  6f  her  husband — a  theory  which  has  been  modified  by  recent 
legislation,  and  the  changed  status  of  the  wife,  as  wrought  by  the 
refining  usage  of  a  more  cultured  civilization.  The  wife  under  our 
laws  may  be  the  owner  of  her  separate  estate,  in  a  more  real  sense 
than  ever  before.  She  may  dispose  of  it  by  will,  so  as  to  cut  off  the 
claims  of  her  husband,  thus  rendering  her,  to  a  great  extent, 
financially  independent  of  him.  She  may  be  declared  a  ''free- 
dealer"  by  a  court  of  chancery,  so  as  to  invest  her  with  important 
powers  over  her  own  property,  whenever  her  interests  require  it. 
She  may  procure  the  removal  of  her  husband  from  the  trustee- 
ship of  her  property,  when  his  conduct  shows  him  to  be  unfit  for 
its  management.  So,  she  may  be  divorced  from  her  husband  upon 
the  grounds  of  his  cruelty  to  or  abandonment  of  her.  Nor  is  the 
husband's  power  of  corporal  punishment  over  her  now  recognized, 
AS  it  seems  to  have  been  in  the  early  history  of  the  common  law. 
The  American  authorities  generally  support  the  view,  that  the  tes- 
timony of  the  wife  may  be  a  satisfactory  and  sufficient  corrobora- 
tion of  her  husband,  who  testifies  as  an  accomplice,  within  the  dis- 
cretion of  the  jury,  so  as  to  warrant  a  conviction,  in  cases  where 
such  corroboration  is  requisite.  The  fact  of  the  relationship,  and 
the  danger  of  marital  domination  on  the  part  of  the  husband,  go 
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it  is  true,  largely  to  assail  the  credibility  of  the  wife,  but  not  to 
her  competency;  and  the  degree  of  weight  which  should  be  ac- 
corded to  her  testimony  must  be  left  to  the  jury.  It  may  some- 
times constitute  a  very  weak  corroboration,  yet  it  cannot  justly  be 
said  to  be  absolutely  no  corroboration  at  all.  The  case  bears  no 
similitude  to  that  of  an  accomplice,  whose  testimony,  it  has  been 
held,  cannot  confirm  that  of  another  accomplice  in  the  same 
crime.  1  Greenl.  Ev.,  §  380;  3  Russ.  Cr.  609;  Rex  v.  Makes,  5 
Car.  &  P.  326.  The  reason  is,  that  each  is  contaminated  by  the 
turpitude  of  the  same  guilt,  and  the  same  infirmity  therefore  at- 
taches alike  to  the  testimony  of  both.  This  view  is  taken  generally 
by  the  American  courts,  where  the  question  has  been  considered 
and  decided.  Dill  v.  Siate,  1  Tex.  Ct,  App,  278;  State  v.  Mone, 
28  Iowa,  128;  Haskins  v.  Peoph,  16  N.  Y.  344;  1  Bish.  Cr.  Proc. 
(3d  ed.  1880),  §  1170. 
We  find  no  error  in  the  rulings  of  the  court,  and  the  judgment 

must  be  affirmed. 

JudgmmU  affirmed. 

HELHBTAa's  Adicixtistbatob  y.  Millbb. 

(76  Ala.  188.) 
Ineu/ranee — Hfe  —  interest  —  asHgnmerU. 

A  policy  of  insurance,  issued  to  one  on  his  own  life  may  not  be  assigned  by  him 
to  another  having  no  interest  in  his  life,  and  an  assignment  as  collateral  Is 
void  beyond  the  amount  of  the  debt.* 


B 


ILL  for  account  of  life  insurance  moneys.     The  opinion  states 
the  point.     Bill  dismissed  below. 


Hannis  Taylor  and  Henry  St.  Paul,  for  appellant. 
Overall  &  Bestor,  contra. 

SoMERViLLB,  J.  No  principle  of  the  law  of  life  insurance  is  at 
this  day  better  settled  than  the  doctrine,  that  a  policy  taken  out  by 
one  person  upon  the  life  of  another,  in  which  he  has  no  insurable 
interest,  is  illegal  and  void,  as  repugnant  to  public  policy.  3  Kent 
Com.  (11th  ed.)  462-63.    Such  contracts  are  aptly  termed  "wager 

*  See  Mut.  Life  Ins.  Co,  t.  Alien,  ante;  Currier  v.  Cont.  Life  Ins.  Co.,  ante^ 
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policies,"  and  are  entitled  to  no  higher  dignity,  in  the  eye  of  the 
lawy  than  gambling  speculations,  or  idle  bets  as  to  the  probable 
duration  of  human  life.  There  is  no  limit  to  the  insurable  interest 
which  a  man  may  have  in  his  own  life;  but  there  are  forcible  reasons 
why  a  mere  stranger  should  not  be  permitted  to  speculate  upon  the 
life  of  one  whose  continued  existence  would  bring  to  him  no  expecte.- 
tian  of  possible  benefit  or  adyantage.  All  wagers,  at  common  kv?^ 
were  not  illegal,  but  only  such  as  were  contrary  to  good  morals  or 
soond  policy.  Ghitty  Gont.  468.  The  statute  of  this  State  makes 
all  contracts  by  way  of  gaming  or  wagering  void.  Code,  1876, 
§  2131;  Hawley  y.  Bibh^  69  Ala.  52.  However  this  may  be,  wager 
poUcies,  or  such  as  are  procured  by  a  person  who  has  no  interest  in 
the  subject  of  insurance,  are  undoubtedly  most  pernicious  in  their 
tendencies,  because  in  the  nature  of  premiums  upon  the  clandestine 
taking  of  human  life.  As  observed  in  Ru^e  v.  Mutual  Benefit  Ins. 
Qk,  23  N.  Y.  616,  '*snch  policies,  if  valid,  not  only  afford  facilities 
for  a  demoralizing  system  of  gaming,  but  furnish  strong  temptations 
to  the  party  interested  to  bring  about,  if  possible,  the  event  insured 
against''  It  has  been  said  by  another  court,  in  a  comparatively 
recent  case,  that  of  *'  all  wagering  contracts,  those  concerning  the 
lives  of  human  beings  should  receive  the  strongest,  the  most 
emphatic,  and  the  most  persistent  condemnation."  Missouri  ''-^ 
Life  In$.  Co.  v.  Sturges,  18  Kans.  93;  8.  c,  26  Am.  Kep.  7  J'       ^ 

What  will  constitute  an  insurable  interest  in  the  life  of  raother, 
sach  as  will  rescue  such  contracts  from  the  imputation  of  being  re- 
garded as  wager  policies,  it  is  not  easy  to  define  by  a  general  rule. 
It  has  been  held,  in  some  cases,  that  the  interest  must  be,  in  some 
sense,  a  pecuniary  one,  not  predicated  merely  upon  the  fact  of  exist- 
ing relationship.  Ouardian  Mat.  Life  Im.  Co,  v.  Hogan,  80  111. 
35;  8.  c,  22  Am.  Rep.  180;  Missouri  Vol.  Life  Ins.  Co.  v. 
Slurges,  supra.  In  other  cases,  a  contrary  view  has  been  intimated, 
which  does  not  however  seem  to  be  sustained  by  the  weight  of 
authority.  Warnock  v.  Davis,  104  U.  S.  775  ;  Continental  Life 
Ins,  Co.  V.  Volger,  89  Ind.  672  ;  8.  c,  46  Am.  Rep.  185  ;  May  Ii.s., 
§  107;  Lord  v.  Dall,  12  Mass.  115  ;  s.  c,  7  Am.  Dec.  38,  and  notp, 
^42. 

This  contrariety  of  view  however  is  of  no  importance  heio,  \fc> 
it  is  not  denied  that  the  appellee,  .Miller,  had  an  insumble  interest 
in  the  life  of  Helmetag,  the  decedent,  to  the  extent  of  the  value 
which  he  paid  for  the  policy  claimed  to  have  been  purchased  by 
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him.  The  bill  recognizes  this  interest,  and  offers  to  refund  to  him 
this  amondt,  estimated  at  about  1750,  with  lawful  interest.  The 
point  of  contention  is,  that  admitting  the  assignment  of  the  policy 
to  Miller  to  be  an  absolute  purchase,  and  not  a  collateral  security, 
it  was  nevertheless  void  in  his  hands  for  the  excess  over  and  above 
the  amount  which  he  paid  for  it.  It  is  urged,  in  reply,  that  a 
policy  taken  out  by  a  party  on  his  own  life,  and  thus  valid  in  its 
inception,  cannot  become  a  wager  policy  by  the  mere  fact  of  its 
assignment.  It  is  true  that  there  are  cases  which  sustain  this 
view,  but  they  do  not,  in  our  opinion,  either  accord  with  sound 
reason,  or  harmonize  with  the  weight  of  authority.  The  reason 
of  the  law  which  vitiates  wager  policies  is  the  pecuniary  interest 
which  the  holder  has  in  procuring  the  death  of  the  subject  of  in- 
surance, thus  opening  a  wide  door  by  which  a  constant  temptatiuu 
is  created  to  commit  for  profit  the  most  atrocious  of  crimes.  This 
reason  applies,  with  exactly  the  same  force,  to  holding  a  policy  by 
purchase,  or  assignment,  as  to  holding  one  originally  by  direct 
issue  from  the  insurance  company.  Otherwise  the  law  would  jkt- 
mit  that  to  be  done  by  indirection,  which  it  prohibits  from  bein^ 
done  directly,  and  the  end  sought  to  be  accomplished  could  prac- 
tically be  evaded  with  both  facility  and  impunity.  The  evil  of 
wager  policies  would  rather  be  aggravated  than  otherwise  by  such 
a  rule,  because  speculators,  desiring  to  indulge  this  species  of 
gambling  in  human  life,  could  more  easily  purchase  from  em- 
barrassed policyholders  than  procure  the  issue  of  such  policies 
directly  to  themselves  upon  the  lives  of  strangers.  "In  either 
case,"  as  observed  by  a  recent  author  in  treating  of  this  subject, 
''the  holder  of  such  policy  is  interested  in  the  death,  rather  than 
the  life  of  the  insured."  May  Ins.,  §  398.  This  view  is  fully  sup- 
ported by  the  authorities,  which  being  directly  in  point,  we  cite 
without  any  attempt  to  discuss  them.  Missouri  Vol.  Life  Ins.  Co 
V.  Sturges^  18  Kans.  93;  8.  c,  26  Am.  Rep.  761;  Franklin  Fire 
Ins.  Co.  V.  Hazard,  41  Ind.  116;  s.  c,  13  Am.  Bep.  313 j  Stevem 
V.  WarreUf  101  Mass.  564;  Warnock  v.  Davis,  104  XJ.  S.  775: 
May  Ins.,  §  398. 

A  policy  which  is  purchased  for  any  specific  sum  can  be  consid- 
ered a  wager  policy,  under  these  principles,  only  for  the  excess  of 
the  amount  realized  on  it  by  the  purchaser  over  and  above  the  pur- 
chase-money, with  interest.  To  this  extent,  the  holder  has  an  in- 
surable interest,  and  thus  far  a  court  of  equity  will  protect  him. 
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So  far  as  concerns  the  surplus,  the  policy  is  just  as  much  a  contract 
of  wager  as  if  it  covered  only  this  particular  excess.  In  Warnock 
V.  DaviSy  104  XJ.  S.  775,  this  principle  was  decided,  Mr.  Justice 
Field  observing,  that  "to  the  extent  in  which  the  assignee  stipu- 
lates for  the  proceeds  of  the  policy  beyond  the  sums  advanced  by 
him,  he  stands  in  the  position  of  one  holding  a  wager  policy."  The 
assignment,  he  said,  was  *^  only  invalid  as  a  transfer  of  the  proceeds 
of  the  policy  beyond  what  was  required  to  refund  those  sums,  with 
interest.  To  hold  it  valid  for  the  whole  proceeds  would  be  to  sus- 
tain speculative  risks  in  human  life,  and  encouiage  the  evils  for 
which  wager  policies  are  condemned."  The  same  rule  had  been 
previously  announced  in  Cammack  v.  Lewis,  15  Wall.  643.  It  is 
also  fully  indorsed  by  the  Supreme  Court  of  Illinois  in  the  case  of 
fiuardian  Mut.  Life  Ins,  Co.  v.  Hogan,  80  111.  35 ;  s.  c,  22  Am. 
Rep.  180. 

It  is  immaterial,  in  this  aspect  of  the  law,  whether  the  policy  of 
insurauce  on  the  life  of  Helmetag  was  assigned  to  Miller  as  collat- 
eral securitv  for  the  amount  admitted  to  be  due,  or  whether  it  was 
assigned  by  absolute  sale.  The  result  is  exactly  the  same  in  either 
case.  Equity  will  regard  it,  in  legal  effect,  as  collateral  security  in 
the  one  case,  as  well  as  in  the  other.  The  facts  stated  m  the  bill 
entitled  the  complainant  to  relief  under  the  general  prayer ;  and 
thise  facts  are  fully  sustained  by  the  proof. 

The  chancellor  erred  in  dismissing  the  bill ;  and  his  decree  is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


Felrath  v.  Schonfibld. 

(76  Ala.  199  ) 

InsuraTice  —  life  — far  mfe — payment  hy  husband. 

Under  the  statute  allowing  wives  to  insure  their  husband's  lives  for  their  ex. 
elusive  benefit,  a  policy  is  valid  although  taken  out  and  kept  up  by  the  hus> 
band  without  the  wife's  knowledge. 


B 


ILL  by  creditors  to  reach  insurance  moneys.   The  opinion  states 
the  point.     The  bill  was  dismissed  below. 


320  ALAliA^MA, 


Feliftth  y.  Schonfield. 


J.  L.  d  G.  L.  Smith,  for  appellant. 

R.  H,  Clarke  and  Overall  <£  Bestar,  contra. 

SoMERYiLLEy  J.  The  bill  is  filed  by  the  appellant,  Felrath,  as  a 
creditor  of  one  Vogel,  to  reach  the  proceeds  of  certain  policies  of  in- 
surance taken  out  by  him  on  his  own  life  and  payable  to  his  wife  as 
beneficiary.  The  theory  of  the  suit  is,  that  the  investment  by  the 
deceased  husband  wus  a  fraud  on  the  appellant  and  other  creditors. 

I'he  main  inquiry  upon  which  the  case  dci^ends  is,  as  to  whether 
these  policies  can  he  properly  construed  to  come  within  the  influ- 
ence of  section  '^'733  of  the  present  Code.  This  section  declares, 
that  '*anv  married  woman,  bv  herself  and  in  her  name,  or  in  the 
name  of  any  third  person  with  his  assent  as  her  trustee,  may  cause 
to  be  insured  for  her  sole  use,  the  life  of  her  husband;"  and  that 
the  proceeds  of  the  policy  or  policies  sliall  be  payable  to  her  if  she 
anrvives  him,  to  her  own  use.  free  from  the  claims  of  creditors  of 
the  husband.  The  amount  of  premiums  allowed  to  be  invested  in 
this  manner  however,  from  the  moneys  of  the  husband,  is  not  per- 
mitted to  exceed  the  sum  of  $500  annually. 

The  facts  as  admitted  show  that  the  policies  were  obtained  at  the 
instance  of  the  husband,  and  that  the  wife  had  no  agency  in  pro- 
curing them;  and  it  is  insisted  that  for  this  reason,  they  do  not 
oome  within  the  statute.  This  construction  of  the  statute  is,  in 
our  opinion,  entirely  too  narrow  and  rigid.  The  policy  of  such 
legislation  finds  its  origin  in  the  duty  of  maintenance  and  protection 
which  every  husband  owes  to  his  family,  and  the  importance  to  the 
State  that  as  few  widows  and  orphans  as  possible  should  be  oast  as 
paupers  upon  the  public  charity.  Continental  Life  Ins.  Co.  v.  Webb, 
54  Ala.  688;  Sloue  v.  Knickerbocker  Life  Ins,  Co.,  52  Ala,  589.  In 
Fearn  v.  Ward,  65  Ala.  33,  we  said,  that  this  statute  was  '^  in  the 
nature  of  a  law  exempting  property  from  liability  to  execution." 
It  has  been  uniformly  held  in  this  State,  that  exemption  laws  are  to 
be  liberally  construed;  and  the  application  of  this  principle  forbids 
the  strict  construction  contended  for  by  the  counsel  of  the  appel- 
lant. A  similar  statute  prevails  in  the  States  of  Illinois  and  Mis- 
souri, each,  like  our  own,  being  copied  substantially  from  the  New 
York  statute  of  1840.  So  far  as  affects  the  question  before  us,  the 
phraseology  of  these  various  laws  seems  to  be  essentially  the  same. 
The  courts  of  these  States  have  held,  that  the  statute  is  remedial 
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in  its  character;  that  it  is  founded  on  charity,  and  intended  lo  sub- 
aerre  a  beneficent  purpose,  and  that  it  is  in  the  nature  of,  though 
not  strictly  an  exemption  law;  and  for  these  several  reasons  that  it 
should  be  liberally  construed  to  effect  the  legislative  policy  con- 
templated in  its  passage.  Cole  v.  Marple,  98  111.  58;  s.  c,  38  Am. 
Bep.  83 ;  Cliart$r  Oak  Life  Ins.  Co.  v.  BranU  47  Mo.  419 ;  s.  c, 
4  Am.  Eep.  328;  Brummer  v.  Cohn,  86  N.  Y.  11 ;  s.  c,  40  Am. 
Bep.  503. 

We  do  not  think  it  was  ever  contemplated  that  a  policy  of 
insurance  should  have  been  taken  out  by  the  wife  exclusively,  or 
through  her  agency,  in  order  to  receive  the  protection  of  the  stat- 
ute. Under  the  rules  of  the  common  law  the  wife  was  disabled  to 
make,  or  cause  to  be  made,  a  contract  of  this  nature;  and  even 
to  any  contract  made  by  a  third  person,  for  the  benefit  of  the  wife, 
the  assent  of  the  husband  was  required.  1  Pars.  Gont.  (6th  ed.) 
369.  The  statute  must  be  construed  therefore  to  be  enabling  in 
its  purposes,  designed  to  remove  from  the  wife  the  shackles  of 
coverture  imposed  by  the  common  law,  which  served  to  paralyze 
her  independent  authority  to  contract  —  so  far  at  least  as  this  par- 
ticular subject-matter  is  concerned.  When  the  husband  under- 
takes to  procure  for  her  a  policy  of  insurance  on  his  own  life  in 
accordance  with  its  provisions,  he  acts  for  her  as  her  self -consti- 
tuted agent;  and  inasmuch  as  he  is  conferring  a  benefit  upon  her 
in  the  nature  of  a  gift,  her  acceptance  of  it  will  be  presumed, 
especially  in  yiew  of  her  subsequent  assertion  of  claim  to  it.  The 
creditors  of  the  husband  are  no  more  injured  where  the  husband 
acts  for  the  wife  than  where  the  wife  acts  for  herself.  The  injury, 
if  any,  lies  in  the  appropriation  of  the  husband's  money  to  the  use 
of  the  family.  It  would  be  a  narrow  view  of  the  law  to  say  that 
it  authorizes  the  husband  to  hand  over  money  for  premiums  to  the 
wife,  and  that  she  could  lawfully  take  out  the  policy,  but  that  if 
he  should  take  the  same  money  and  procure  the  issue  of  the  policy 
for  her  use  and  in  her  name,  it  would  be  vitiated  by  reason  of  her 
ignorance  of,  or  want  of  agency  in  the  negotiation.  There  can  be 
no  more  fraud  against  creditors  in  the  one  case  than  in  the  other. 

The  policies,  in  our  judgment,  are  within  the  equity  and  spirit 
of  the  statute,  if  not  strictly  within  its  letter,  and  were  issued  in 
substantial  compliance  with  the  provisions  of  the  statute.  Bene- 
ficial statutes,  especially  when  enabling  or  remedial  in  their  nature, 
hare  always  been  expounded  by  what  is  called  an  equitable  con- 
Vol.  UI  —  41 


322  ALABAMA, 


O'Donnell  v.  Rodiger. 


struction,  so  as  to  be  either  enlarged  or  restrained  in  their  letter 
ultra  the  strict  letter,  bat  not,  as  wqU  said,  contra  the  letter. 
Potter  Dwar.  Stat.  236,  237. 

In  construing  this  statute  in  Fearn  y.  Ward,  supra,  it  was  not 
necessary  for  the  purposes  of  that  case  that  we  should  go  to  this 
extent. 

Unless  the  husband  is  shown  to  haye  invested  more  than  the 
sum  of  t500  annually  in  premiums  on  the  policies,  no  part  of  the 
proceeds  could  be  reached  by  creditors.  Fearn  v.  Ward,  65  Ala. 
33;  Code  1876,  §  2733.  This  fact  the  bill  fails  to  allege,  and  the 
chancellor  erred  in  not  sustaining  the  demurrer  based  on  this 
ground.  The  cause  must  be  reversed  for  this  reason,  and  remanded 
on  the  cross-appeal  taken  by  Caroline  Schonfield  and  others.  The 
decree  dismissing  the  bill  for  want  of  equity  however  as  to  the 
several  defendant  insurance  companies  on  the  main  appeal  taken 
by  the  complainant,  Felrath,  is  without  error. 

Esversed  and  remanded. 


O'DoKKELL  y.  Rodiger, 

(76AUu2».) 

Wm — inaanity  — prMumptions. 

The  testator  is  presnmed  to  have  been  sane,  bat  when  habitoal  and  fixed  in- 
sanity prior  to  the  making  of  the  will  is  shown,  the  burden  of  proof  is  then 
shifted.* 

'     CONTESTED  probate  of  will.     The  opinion  states  the  point 

ff.     .  Smith  and  «7.  L.  <6  O.  L.  Smith,  for  appellant. 
L.  H.  Faith  and  Cloud  <6  Cloud,  contra. 

Cloftok,  J.  [Omitting  minor  points.]  Sanity  is  the  normal 
condition  of  the  human  mind,  and  therefore  the  presumption  is, 
whether  a  presumption  of  law,  or  of  fact,  or  of  mixed  law  and  fact, 
that  every  person,  of  full  age,  has  sufficient  mental  capacity  to  make 

*  See  JRngdfury  v.  WhUaker  (32  La.  Ann.  1068),  86  Am.  Rep.  27a 


DECEMBER  TERM,  1884.  323 

O'Donnell  t.  Rodiger. 

a  will.  This  competency  is  presamed  to  continue^  until  the  con- 
trary is  shown.  When  a  will  is  propounded  for  probate,  no  general 
duty  devolves  on  the  proponent  to  make  proof,  in  the  first  instance, 
of  the  sanity  of  the  testator  at  the  time  of  making  the  will.  What- 
ever may  be  the  conflict  in  the  decisions  of  different  courts,  it 
may  be  regarded  as  too  well  settled  in  this  State,  to  be  controverted 
or  doubted,  that  when  a  will  is  contested  on  the  ground  of  mental 
incapacity,  the  onus  of  proof  is  on  the  contestant.  The  time  to 
which  the  Inquiry  must  be  directed  is  the  particular  period  when 
the  will  is  made;  but  for  this  purpose  the  mental  condition  of  the 
testator,  before  and  subsequently,  may  be  shown. 

The  contestant  fulfills  this  requirement  as  to  the  onus  of  proof, 
when  he  establishes  lunacy  at  a  time  prior  to  the  making  of  the  will. 
Ab  the  presumption  is  that  lunacy,  once  established,  continues,  if  it 
is  alleged,  in  such  case,  that  the  will  was  made  during  a  lucid  in- 
terval, "the  burden  of  proof  attaches  to  the  party  alleging  such 
Incid  interval,  who  must  show  sanity  and  competency  at  the  par- 
ticular period."  Saxon  y.  Whitaker,  30  Ala.  237;  Jackson  v.  Dusen, 
2  Johns.  144;  Ghrubbs  v.  McDonald,  91  Penn.  St.  236. 

In  order  however  to  have  effect  to  shift  the  burden  of  proof  on 
the  proponent,  to  show  that  the  will  was  made  during  a  lucid  in- 
terval, the  contestant  must  establish  habitual  and  fixed  insanity. 
Occasional  fits,  or  aberrations  of  mind  produced  by  temporary  causes, 
are  not  sufficient.  There  is  no  presumption  in  favor  of  the  continu- 
anqe  of  anything  temporary,  or  ephemeral  in  its  nature.  The  dis- 
ease of  the  mind  must  be  of  such  general  and  permanent  character, 
as  human  experience  shows  generally  continues.  Where  the  insanity 
is  produced  by  an  attack  of  some  acute  or  violent  disease,  it  is  not 
suflScient  for  the  contestant  merelv  to  show  its  existence,  under  such 
circumstances,  at  a  time,  short  or  distant,  preceding  the  making  of 
the  will.  He  must  also  show  its  continuance  to  the  time  when  the 
will  is  made.  Brown  v.  Riggin,  94  111.  560;  Clarke  v.  Sawyer,  3 
Sandf.  Ch.  351;  Hixy.  Whittemore,  4  Mete.  545. 

In  Saxon  v.  Whitaker,  supra,  it  is  said:  **  As  a  lucid  interval  is 
temporary  in  its  nature,  and  uncertain  in  its  duration,  the  law  will 
not  presume  its  continuance  for  a  month,  a  day,  or  an  hour;"  this 
is  when  usual  or  habitual  insanity  has  been  once  established.  The 
converse  of  the  proposition  is  equally  true;  the  continuance  of  a 
temporary  delusion  or  delirium  caused  by  disease  will  not  be  pre- 
sumed "for  a  month,  a  day,  or  an  hour."    In  Staples  v.  Welling- 
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/  'iif  58  Me.  453,  it  is  said:  ''If  the  delusion  or  delirium  is  that 
L'.iused  by  disease,  it  is  obviously  temporary  in  its  charactier.  It 
will  continue  only  during  the  continuance  of  the  feyer,  in  which  it 
originated.  If  a  fever  is  shown  to  exist  at  a  given  date,  the  law 
does  not  presume  its  continuance,  as  in  the  case  of  fixed  insanitj. 
So  there  is  no  presumption  of  law  as  to  the  continuance  of  the  tem- 
porary hallucination  or  delusion  resulting  from  disease.  The  party 
claiming  to  avoid  a  contract,  by  reason  of  temporary  hallucination 
or  delusion,  must  show  its  existence  at  the  time  of  the  contract 
sought  to  be  avoided  for  such  cause,  and  that  it  was  of  a  character 
affecting  his  capacity  to  make  the  contract  sought  to  be  avoided." 

The  second  charge  requested  by  the  proponent  put  the  onus  of 
proof,  in  the  first  instance,  on  the  contestant,  and  in  this  respect, 
is  iu  accord  with  the  principles  we  have  stated.  The  predicate  of 
the  charge  requested  by  the  contestant  does  not  answer  the  rule. 
That  on  the  day  the  will  was  signed,  the  testatrix  ''  was  sick  and 
flighty;  that  during  part  of  the  time  she  knew  what  she  was  doing, 
and  part  of  the  time  she  did  not  know  what  she  was  doing,"  is  not 
sufficient  to  cast  on  proponent  the  burden  to  show  that  she  was  sane 
at  the  particular  time  when  the  will  was  made.  The  hypothesis 
stated  is  not  a  condition  of  fixed  or  habitual  mentiil  derangement  or 
flightiness.  The  clear  implication  from  the  hypothetical  facts  is, 
that  the  flightiness  or  delirium  was  temporary,  and  subsided  and 
ceased,  as  the  operating  cause  subsided  and  ceased. 

*^  A  total  deprivation  of  reason  is  not  requisite  to  destroy  testa- 
mentary capacity.  Dementia  and  idiocy  are  not  the  only  forms  of 
incapacity.  A  competent  testator  must  not  only  have  mind  and 
memory,  but  mind  and  memory  enough  to  understand  the  business 
in  which  he  is  engaged."  A  disposing  memory  is  requisite  —  not 
mere  weakness  of  understanding,  but  ''power  to  collect  and  retain 
the  elements  of  the  business  to  be  performed  for  a  sufficient  time  to 
perceive  their  obvious  relation  to  each  other."  The  testatrix  should 
have  had  capacity  to  know  what  she  was  doing.  Siubbs  v.  HimsUm, 
33  Ala.  555;  Taylor  v.  Kelly y  31  Ala.  59;  Converse  v.  Converge,  21 
Vt.  168.    This  is  the  test  of  testamentary  capacity  applicable  to  this 

and  similar  cases. 

Judgment  affirmed. 
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T7hite  V.  Equitable  Nuptial  Benefit  Union. 

(76  Ala.  251.) 
Marriage  —  contract  of  marriage  insurance^  when  void. 

Under  the  charter  of  the  defendant,  a  private  corporation,  organized  "to 
anite  acceptable  young  people  in  such  a  way  as  to  endow  each  with  a  sum 
of  money,  not  to  exceed  $6,000,  to  be  paid  at  marriage  or  endowment,  ac- 
cording to  the  regulations  adopted; "  a  certificate  of  membership  providing, 
"that  no  member  will  be  entitled  to  any  benefit  whatever,  who  marries  in 
less  time  than  three  months  from  the  date  of  his  certificate,"  and  that  "  every 
member  who  shall  have  been  in  good  standing,  for  at  least  three  months 
prior  to  his  marriage,  shall  be  entitled  to  $40  per  month  upon  each  $1,000 
muned  in  his  certificate,  for  each  whole  month  of  his  membership,  provided 
that  the  same  shall  never  exceed  $8,000,  or  so  much  thereof  as  shall  be  real- 
ixed  from  one  marriage  assessment  of  all  the  members  of  this  class,"  and  pro- 
eared  for  the  benefit  of  a  third  person,  not  related  to  the  member,  but  who 
was  to  pay  the  dues  and  assessments,  and  to  receive  two- thirds  of  the  pro- 
ceeds when  collected,  is  void  as  in  restraint  of  marriage,  and  as  a  wager 
policy  of  insurance. 

CONTRACT.    The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

Humes,  Gordon  £  Sheffey,  for  appellant. 

WdHctr  &  WalJceVy  Jno,  D,  Brandon  and  L,  Cooper,  contra. 

f 

'^LOFTON,  J.  The  special  counts  of  the  complaint  declare  on  a 
contract,  cfJled  a  **  marriage  insurance  policy,"  issued  by  the 
"Equitable  Nuptial  Benefit  Union,"  which  is  averred  to  be  a  cor- 
poration, duly  incorporated  under  the  laws  of  this  State.  The 
V^iestion  of  the  validity  of  the  contract  was  made  by  demurrer  to 
the  special  counts  ;  the  causes  assigned  being,  that  it  is  in  tlie 
nature  of  a  marriage- brokage  contract,  is  in  restraint  of  marriage, 
and  is  in  the  nature  of  a  gambling  contract. 

A  marriage-brokage  contract  is  an  agreement  for  the  payment  of 
money  or  other  compensation  for  the  procurement  of  a  marriage. 
Although  they  may  not  be  a  fraud  on  either  party,  such  contracts 
ai-e  hehl  to  bo  void  and  a  public  mischief,  forasmuch  as  they  are  cal- 
culateil  to  bring  to  pass  mistaken  and  unhappy  marriages,  to  coun? 
tervail  parental  influence  in  the  training  and  education  of  children. 
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and  to  tempt  the  exercise  of  an  undue  and  pernicious  influence  for 
selfish  gain  in  respect  to  the  most  sacred  of  human  relations.  An 
essential  element  in  such  contract  is  the  procurement  of  a  marriage, 
oftentimes  without  regard  to  the  wishes  of  friends  or  parents,  or  to 
the  happiness  of  the  parties  most  deeply  interested.  There  is  no 
such  element  in  the  contract  sued  on  ;  nor  is  there  any  thing  in  its 
nature  that  contemplates  compensation  for  the  negotiation  or  pro- 
curement of  any  particular  marriage.  By  the  contract  it  is  agreed 
to  pay  an  amount  of  money  upon  the  contingency  of  marriage,  bat 
leaves  the  party  in  the  exercise  of  entire  freedom  as  to  the  person 
with  whom  he  may  propose  to  contract  marriage.  While  in  view 
of  the  conclusions  at  which  we  have  arrived,  it  is  unnecessary  to 
decide  this  question,  we  have  said  thus  much,  it  being  presented 
by  the  record  to  exclude  any  inference  that  in  our  opinion  the 
contract  is  obnoxious  to  this  objection. 

Without  extending  this  opinion  by  an  unnecessary  attempt  to  con- 
sider the  different  and  varied  applications  of  the  rules  determining 
the  illegality  of  contracts,  and  of  conditions  annexed  to  gifts  or 
testamentary  dispositions  in  restraint  of  marriage,  we  shall  refer  to 
those  rules  that  have  been  generally  accepted  and  recognized. 
Subject  to  modifications  and  limitations  by  the  application  of  other 
special  rules,  dependent  upon  the  facts,  whether  the  condition  be 
precedent  or  subsequent,  or  whether  there  is  a  gift  over,  or  whether 
the  property  be  real  and  personal,  all  conditions  in  deeds  or  wills, 
and  all  contracts  executory  or  executed,  that  create  a  general  pro- 
hibition of  marriage,  are  contrary  to  public  policy,  and  to  "t\xe 
common  weal  and  good  order  of  society."  The  rule  rests  upon  the 
proposition,  that  the  institution  of  marriage  is  the  fundamental 
support  of  national  and  social  life,  and  the  promoter  of  individual 
and  public  morality  and  virtue ;  and  that  to  secure  well-assorted 
marriages,  there  must  exist  the  utmost  freedom  of  choice.  Neither 
is  it  necessary  there  shall  be  positive  prohibition.  If  the  condition 
is  of  such  nature  and  rigidity  in  its  requirement  as  to  operate  as  a 
probable  prohibition,  it  is  void. 

On  the  other  hand,  conditions  in  conveyances  or  annexed  to 
legacies  and  devises,  in  partial  restraint  of  marriage,  in  respect  to 
time,  or  place  or  person,  if  reasonable  in  themselves,  and  not  mate- 
rially and  practically  creating  an  undue  restraint  upon  the  free- 
dom of  choice,  are  not  void.  Says  Judge  Storv:  **  Bat  the  same 
principles  of  public  policy  which  annul  such  conditions,  when  they 
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t«nd  to  a  general  restraint  of  marriage,  will  confirm  and  support 
them,  when  they  merely  preserve  such  reasonable  and  prudent 
regulations  and  sureties  as  tend  to  protect  the  individual  from 
those  melancholy  consequences,  to  which  an  over-hasty,  rash  or 
precipitate  match  would  probably  lead."  1  Story  Eq.  Jur.,  §  281. 
The  want  of  harmony  in  the  adjudged  cases  does  not  arise  from 
any  ambiguity  in  the  rule  itself,  but  troija,  its  comprehensive  terms, 
inasmuch  as  the  application  of  the  rule  to  each  particular  case  is 
submitted  to  the  sound  discretion  and  judgment  of  the  court.  The 
conrts  apply  it  according  to  their  estimation  of  the  relative  neces- 
sity and  importance  of  preserving  the  largest  liberty  in  the  forma- 
tion of  marital  alliances  on  the  one  hand,  and  on  the  other,  of 
upholding  the  prerogative  of  the  dispenser  of  bounty  to  dictate  the 
terms  upon  which  its  enjoyment  shall  commence  or  continue,  and 
of  the  right  of  persons  competent  to  contract  to  fix  the  terms  of 
their  agreement  so  far  as  may  be  consistent  with  the  public  weal. 
2  Lead.  Cas.  in  Eq.  420;  Maddox  v.  Maddox,  11  Oratt.  804;  Morley 
T.  Rennoldson,  2  Hare,  571;  Williams  v.  WillianiSy  13  Mo.  211;  2 
Com.  £q.  Jar.,  §933;  Coppage  v.  Alexander,  2  B.  Monr.  313;  s.  c, 
38  Am.  Dqs.  156  (note).  Under  the  operation  of  this  rule,  'condi- 
tions restraining  marriage,  without  consent  of  parents,  guardians  or 
executors,  or  under  twenty-one,  or  other  reasonable  age.  or  with  par- 
ticular persons,  are  held  to  be  valid  ;  and  conditions  not  to  marry 
a  mau  of  a  particular  profession,  or  that  lives  in  a  named  town 
or  country,  or  who  is  not  seised  of  an  estate  in  fee,  are  held  to  be 
general  and  Toid.  Collier  v.  Slaughter ^  20  Ala.  263;  Siackpole  v. 
Beaumofii,  3  Ves.  88;  Younge  y.  Furee,  8  De  O.,  M.  &  O.  756; 

ScoU  V.  Tyler,  2  Bro.  C.  0.  488. 
It  is  true,  these  instances  of  the  application  of  the  rule  are  in 

<Me6  of  conditions  annexed  to  gifts,  devises  or  legacies ;  but  illus- 
trate that  the  condition  will  be  sustained,  when  it  is  the  exercise  of 
due  and  reasonable  precaution  against  rash  and  imprudent  mar- 
riages. Bat  if  it  is  an  eyasion  of  the  law,  or  a  coyer  to  restrain 
marriage  generally,  or  is  in  terrorem,  the  condition  will  be  declared 
Toid«  The  present  is  the  case  of  a  contract,  and  these  illustrations 
are  helpf  nl  only  to  the  extent  that  contracts  in  restraint  of  marriage 
are  dependent  upon  the  same  principles. 

The  charter  of  the  '' Equitable  Nuptial  Benefit  Union"  declares, 
*' the  object  of  the  association  is  to  unite  acce;)tnble  young  |)eople 
in  Bach  a  way  as  to  endow  oach  witli  a  sum  of  money,  not  to  exceed 
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t6,000|  to  be  paid  at  marriage  or  endowmeut,  according  to  the  regu- 
lations adopted."  It  is  proposed  to  accomplish  this  ostensibly 
laudable  object  by  the  issuance  of  certificates  of  membership.  The 
one  issued  in  this  case  contains,  among  others,  the  following  pro- 
visions :  "No  member  will  be  entitled  to  any  benefit  whatever,  wlio 
marries  in  less  time  than  three  months  from  the  date  of  his  certili- 
cate.  Every  member  who  shall  have  been  in  good  standing  as  a 
member  for  at  least  three  months  prior  to  his  marriage  shall  be 
entitled  to  $40  per  month  upon  each  $1,000  named  in  his  certifi- 
cate, for  each  whole  month  of  his  membership  ;  provided  that  the 
sum  shall  never  exceed  $3,000,  or  so  much  thereof  as  shall  be  real- 
ized from  one  marriage  assessment  of  all  the  members  of  this  chiss;^ 

The  restraint  of  marriage  is  partial.  The  counsel  for  plaintiff 
insists  that  the  restraint  is  reasonable,  not  forbidding  marriage,  but 
postponing  it,  with  the  consent  of  the  applicant  for  membership,  to 
a  period  when  it  can  presumably  be  made  to  greater  advantage;  and 
therefore  should  be  held  valid,  by  analogy  to  similar  provisions  in 
gifts  or  testamentary  dispositions.  No  circumstances  are  proved, 
to  show  the  reasonableness  of  the  restraint.  This  must  be  ascer- 
tained from  the  certificate  of  membership,  without  the  aid  of  ex- 
trinsic and  surrounding  facts  and  circumstances.  Looking  at  the 
certificate  we  are  forced  to  the  conclusion,  that  the  restraint  of 
marriage  for  three  months  is  not  for  the  benefit  or  advantage  of  the 
applicant,  but  to  enable  the  association  to  realize  a  benefit  f and, 
and  to  keep  the  applicant  in  a  condition  to  contribute  thereto,  by 
the  payment  of  dues  and  assessments. 

In  Hartley  v.  Rice,  10  East,  22,  Lord  Ellekborouoh,  C.  J., 
says:  ''On  the  face  of  the  contract,  its  immediate  tendency  is,  as 
far  as  it  goes,  to  discourage  marriage;  and  we  have  no  scales  to 
weigh  the  degree  of  cflfect  it  would  have  on  the  human  mind.  It 
is  said  however  that  the  restraint  is  not  to  operate  for  an  indefinite 
period,  but  only  for  six  years,  and  that  there  might  be  reasonable 
grounds  to  restrain  the  party  for  that  period.  But  no  circum- 
stances are  stated  to  us  to  show  that  the  restraint  was  reasonable; 
and  the  distinct  and  immediate  tendency  of  the  restraint  stamps  it 
as  an  illegal  ingredient  of  the  contract."  And  in  Sterling  v.  Sin- 
nickson,  2  South,  756,  where  the  action  was  on  a  sealed  bill  to  pay 
$1,000,  provided  the  obligee  was  not  lawfully  married  in  six  months, 
KiRKPATRiOK,  C.  J.,  after  stating  the  general  principle,  that  all 
obliorations  to  restrain  murriaore  c^enorallv  arc  voiM,  shvs:  ''And  I 
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find  no  case,  bnt  in  that  of  legacies  (with  one  exception  of  a  gift), 
that  gives  validity  to  an  instrument,  when  made  in  contradiction  to 
the  principle  first  mentioned.  And  the  principle  of  time,  place  and 
person,  appears  to  apply  to  legacies  only,  unless  for  a  good  consider- 
ation." 

It  is  not  stated  that  there  existed  any  relation  between  the  appli- 
cant and  the  plaintiff,  or  the  association,  that  would  or  could  have 
moved  either  the  plaintiff  or  the  association  to  impose  the  restraint 
from  prudential  motives  in  favor  of  the  applicant.  A  person  having 
an  interest,  arising  from  relationship  or  close  friendship,  may,  by 
conditions  of  partial  restraint  in  gifts  or  legacies,  guard  and  protect 
inexperienced  youth  against  rash  and  improvident  marriages;  and 
the  husband  may  restrain  his  widow,  in  the  interests  of  his  children; 
hut  as  is  added  in  some  of  the  cases,  '^this  could  not  be  done  by  a 
stranger." 

In  Chalfant  v.  Payton,  91  Ind.  202;  s.  c,  46  Am.  Rep.  586,  a 
certificate  of  membership  issued  by  the  *^  Immediate  Marriage  Bene- 
fit Association,"  was  held  to  be  contrary  to  public  policy,  and  illegal 
—the  contract  being  to  pay  a  sum  of  money,  on  condition  that  the 
member  does  not  marry  within  two  years,  and  on  marriage  there- 
after to  pay  a  certain  sum  per  day  during  the  time  he  shall  remain 
unmarried.  It  may  be  said,  that  the  time  of  restraint  by  the  con- 
tract sned  on  is  for  a  much  shorter  period.  By  what  rule,  in  the 
absence  of  special  facts  and  circumstances,  can  the  reasonableness 
of  the  time  of  restraint  be  measured?  By  what  scales  can  the  de- 
gree of  its  effect  upon  the  mind  of  the  applicant  be  weighed?  When, 
a  parent  restrains  the  marriage  of  a  child,  or  a  friend  prohibits  it, 
^ithont  the  consent  of  parents  or  guardian,  until  an  age  at  which 
the  child  is  competent  to  contract  without  such  consent,  the  restraint 
'lw3  not  violate,  but  is  in  furtherance  of  the  policy  of  the  law. 
But  when  a  stranger,  without  any  interest  or  motive,  except  for  self- 
ish gain,  enters  into  a  contract,  restraining  the  marriage  of  another 
for  a  definite  period  of  time,  the  contract,  pro  ianto,  violates  public 
policy. 

If  there  were  no  provision,  other  than  the  restraint  for  three 
months,  a  doubt  as  to  its  illegality  might  reasonably  be  entertained; 
but  the  restraint  for  three  months  is  not  the  full  scope  of  the  con- 
tract. To  obtain  a  clear  compreliensiou  of  its  nature  and  tendency, 
another  provision  must  be  observed.  .  The  certificate  not  only  makes 

the  payment  of  the  money  conditioned  on  not  marrving  in  loss  thuii 
Vol.  LII  — 41 
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three  months,  bat  provides  that  upon  marriage  after  the  expiration 
of  three  months,  the  member  shall  be  entitled  to  receive  $40,  on 
each  $1,000  named  in  the  certificate,  for  each  whole  month  of  bis 
membership;  that  is  daring  the  time  he  remains  single.  Thus  the 
contract  contains  an  inducement  to  i>ostponc  marriage  indefinitely, 
although  the  member  contempintes  its  consummation  at  some  future 
uncertain  time;  for  the  longer  the  marriage  is  postponed,  thelaiger 
is  the  sum  to  be  fwiiJ.  The  amount  which  the  member  will  be  en- 
titled to  receive  is  conditiouevl  on  the  length  of  time  marriage  is 
deferred.  This  inducement,  in  connection  with  the  restraint  for 
three  months,  may  have  iheoilect  to  operate  an  indefinite  postpone- 
ment; and  as  there  is  no  limit  within  which  the  member  shall 
marry,  it  may  oi)erate  to  occasion  u  general  restraint. 

Insurance,  being  an  indemnity  against  loss  or  risk,  is  not  intended 
for  the  benefit  of  persons  having  no  concern  in  the  subject-matter, 
nor  any  interest  in  the  event.  In  Hehru'lufj  v.  Miller y*  at  the  pres- 
ent term,  it  is  said:  *^  No  principle  of  the  law  of  life  insoranoe  is, 
at  this  day,  better  settled  than  the  doctrine  that  a  policy  taken  oat 
by  one  person  upon  the  life  of  another  in  which  he  has  no  insura- 
ble interest^  is  illegal  and  void,  as  repugnant  to  public  policy. 
*  *  *  Such  contracts  are  aptly  termed  'wager  policies,'  and 
are  entitled  to  no  higher  dignity  in  the  eye  of  the  law  than  gam- 
bling speculations  or  idle  bets  on  the  probable  duration  of  human 
life."  The  same  principle,  that  where  there  is  no  insurable  inter- 
est the  policy  is  invalid,  pervades  the  law  of  all  kinds  of  insurance. 
At  an  early  period  marine  insurance  policies  without  interest  were 
considered  innocent  wagers  ;  but  now  such  policies  are  held  to  be 
void,  as  contravening  the  cardinal  object  of  insurance — indemnity 
against  loss — and  as  being  dangerous  and  demoralizing  by  tempt- 
ing the  insured,  having  nothing  to  lose  but  everything  to  gain,  to 
bring  to  pass  the  event  upon  the  happening  of  which  the  insurance 
becomes  payable.  May  Ins.,  §  75.  Although  the  certificate  is  not 
properly  a  policy  of  insurance,  an  application  of  these  principles 
will  enable  us  to  arrive  at  a  satisfactory  conclusion  as  to  the  char- 
acter of  the  contract  when  considered  in  the  light  of  the  attend- 
ant circumstances. 

Yanderventer,  at  the  time  of  making  the  application,  in  response 
to  questions  propounded,  named  the  plaintiff  as  the  penon  to 

*  AnU,  p.  816. 
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whom  the  benefit  should  be  paid,  and  to  whom  notices  of  dues  and 
assessments  should  be  sent  for  payment.  There  was  also  an  agree- 
ment that  plaintiff  would  pay  all  dues  and  assessments,  which  he 
did,  and  Vanderventer  should  receive  one-third  of  the  proceeds  of 
the  certificate  when  collected,  after  deducting  expenses.  It  is 
manifest  that  while  Vanderventer  made  the  application  personally 
and  is  the  nominal  member,  he  was  the  mere  instrument  to  procure 
the  certificate,  and  that  the  contract  was  made  really  for  the  benefit 
of  the  plaintiff.  It  must  be  regarded  as  virtually  and  stibstantially 
a  contract  with  him. 

The  plaintiff,  not  being  related  to  Vanderventer  by  affinity  or 
consanguinity,  and  having  no  business  relations  with  him  what- 
ever, had  no  personal  interest  in  his  marital  relations.  It  was 
specalation  on  the  part  of  the  plaintiff,  without  interest,  upon  the 
probability  of  Vanderventer's  marriage  —  as  the  plaintiff  tersely 
characterized  it  in  his  testimony,  '^  a  speculation  in  marriage  f  u- 
tures.**  Such  contract  is  disfavored  and  disapproved  by  the  law  in 
the  interests  of  the  common  weal,  of  good  order  and  general  public 
policy.  It  subjects  the  plaintiff  to  a  temptation,  for  pecuniary 
advantages,  to  promote  and  procure  llhe  marriage  of  Vanderventer 
at  some  future  period,  by  which  the  plaintiff  has  nothing  to  lose. 
Upon  analogous  principles  in  cases  of  insurance  such  contract  is 
in  its  nature  a  wager  contract.     Cfialfani  v.  Payton,  supra. 

[Minor  point  omitted.  J 

The  court  will  not  lend  its  aid  to  either  party  for  the  enforce- 
ment of  an  illegal  executory  contract  in  an  action  to  recover  for  its 
non-execution;  and  when  a  contract,  contravening  good  morals  or 
public  policy,  has  been  fully  and  voluntarily  executed,  and  the  par- 
ties are  in  pari  delicto^  the  court  will  not  interfere  with  the  s:c- 
<]nired  rights  of  either  at  the  instance  of  the  other.  Hill  v.  Fre^ 
man^  73  Ala.  200.  The  claim  of  the  plaintiff  to  recover  the  dues 
and  assessments  paid  falls  within  this  rule. 

Judgment  affirmed. 
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BuBirs  y.  Moore. 

(78  AlA.  880.) 
Sunday — contract  —  ' '  nece$9Uy, " 

The  note  in  suit  was  executed  on  Sunday  to  the  phdntiff,  who  was  tTarelliug, 
and  wished  to  pursue  his  journey  on  that  day.  He  had  been  at  the  place  of 
its  execution  for  two  days,  and  no  reason  was  shown  for  its  not  having  been 
executed  before.  Hdd,  not  a  "  case  of  necessity  "  which  would  render  the 
contract  valid. 

ACTION  on  a  note.    The  head  note  states  the  case.    The  defend- 
ant had  judgment  below. 

Jno.  D,  Brandon^  for  appellants. 

L,  Cooper,  contra. 

SoKEBYiLLE,  J.  [MinoF  points  omitted.]  The  main  question 
raised  by  the  rulings  of  the  court  is,  whether  the  note  is  void  as  to 
the  defendant  McGee,  as  a  contract  executed  in  yiolation  of  the 
Sunday  law.  The  statute  declares  that  ^^all  contracts  made  on 
Sunday,  unless  for  the  advancement  of  religion,  or  in  the  execu- 
tion, or  for  the  performance  of  some  work  of  charity,  or  in  case  of 
necessity,  are  void."    Code,  1876,  §  2138. 

The  note  bears  date  on  Saturday  ;  but  this  was  only  prima  facxt 
evidence  of  the  true  date  of  execution,  which  could  be  shown  by 
parol  proof.     Aldridge  v.  Br.  Bank  at  Decatur,  17  Ala.  45. 

So  it  is  clearly  immaterial  whether  the  note  was  signed  on  Satur- 
day and  delivered  on  Sunday,  or  was  both  signed  and  delivered  on 
the  latter  day.  The  mere  writing  and  signing  a  note  on  Sunday, 
unless  it  be  then  delivered,  will  not  avoid  it.  Flanagan  v.  Meyer j 
41  Ala.  132  ;  Love  v.  Wells,  25  Ind.  503.  The  date  of  the  making 
of  such  a  contract,  within  the  meaning  of  the  statute,  is  therefore 
necessarily  the  day  of  jts  delivery,  for  the  reason  that  it  can  hare 
no  efficacy  or  binding  force  until  the  act  of  delivery  is  performed. 
King  v.  Fleming,  72  111.  21 ;  s.  c,  22  Am.  Rep.  131 ;  Butler  v.  Lee, 
1 L  Ala.  885  ;  Cloiigh  v.  Davis,  0  N.  11.  500  ;  2  Pars.  Cont.  763. 

The  rulings  of  the  court  are  in  strict  harmony  with  these  vicwfl. 

It  will  bo  observed  that  all  contracts,  of  whatever  nature,  are 
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rendered  void  by  the  statute,  if  made  ou  Sunday,  unless  they  fall 
within  one  of  the  classes  of  cases  specially  excepted.  The  law  is 
therefore  more  sweeping  in  its  vitiating  effects  than  the  former 
statute  in  this  State,  known  as  the  act  of  1803,  or  the  English 
8tatate  of  29  Charles  II,  being  on  the  same  subject-matter.  Soli- 
marshy.  Tuthill,  13  Ala.  390. 

It  is  insisted  that  the  evidence  tended  to  show,  that  the  making 
of  the  note  in  controversy  was  a  case  of  necessity,  and  that  the  court 
should  have  submitted  this  issue  to  the  jury,  as  making  a  case 
within  one  of  the  exceptions  of  the  statute.  If  there  was  any  evi- 
dence introduced  on  the  trial,  from  which  such  an  inference  could 
be  dmwn,  the  question  of  the  sufficiency  of  this  evidence  should 
have  undoubtedly  been  left  to  the  juiy  for  their  determination. 
Hooper  v.  Edwards,  18  Ala.  280  ;  Fdtal  v.  Middlesex  Railroad,109 
Mass.  398.  But  the  facts  of  the  case  tended  to  establish  no  such 
conclusion.  The  term  necessity,  iis  used  in  such  statutes,  means 
more  than  physical  necessity.  It  is  universally  construed  by  the 
court  to  involve  also  considerations  of  moral  fitness  and  propriety 
under  the  peculiar  circumstances  of  the  particular  case.  The  de- 
sign of  the  law  is  to  preserve,  to  some  extent,  the  sanctity  of  the 
Christian  Sabbath,  by  discouraging  indulgence  in  certain  kinds  of 
business  of  a  secular  nature.  Smith  v.  Boston  R.,  120  Mass.  490  ; 
s.  c,  21  Am.  Rep.  538  ;  Johnson  v.  People,  31  111.  469  ;  Code,  18T6, 
§§  4443-44.  The  necessity  which  will  excuse,  if  not  a  physical 
one,  must,  at  least,  be  a  moral  emergency  which  will  not  reasonably 
admit  of  delay,  but  is  so  pressing  in  its  nature  as  to  rescue  the  act 
done  from  the  imputation  of  a  willful  desecration  of  a  day  made 
sacred  for  certain  purposes  in  morals  as  well  as  in  law.  To  this 
class  belongs,  as  it  has  been  held  by  this  court,  a  contract  by  which 
a  creditor  secures  an  indemnity  from  an  absconding  debtor,  who 
was  pursued  and  overtaken  on  Sunday.  Hooper  v.  Edjvards,  18 
Ala.  280.  And  an  undertaking  of  bail  which  is  entered  into  on 
Sunday.  Hammoiis  v.  State,  59  Ala.  164.  Such,  too,  it  has  been 
said,  is  the  act  of  repairing  a  defect  in  a  public  highway  which 
constantly  endangered  the  safety  of  travellers.  Flagg  v.  Inherit- 
ants  of  Millbury,  4  Cush.  243.  And  the  loading  of  a  vessel  where 
there  is  danger  of  navigation  being  closed.  McGatrick  v.  Wason, 
4  Ohio  St.  566.  Not  so  however  it  has  been  said,  with  the  exe- 
cution of  a  promissory  note  on  Sunday,  made  to  procure  the  dis- 
<$hargc  of  the  principal  maker,  who  had  been  arrested  on  a  charge 
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of  bastardy.  Shippy  v.  J^asiwood,  9  Ala.  198.  Or  the  cleariug  ont 
of  a  wheel-pit  on  the  Sabbath,  for  the  purpose  of  preventing  the 
stoppage,  on  a  week  day,  of  mills  which  employed  a  large  number  of 
hands.  McQrath  v.  Mervin,  112  Mass.  4(i7  ;  s.  c,  17  Am.  Bep. 
117. 

We  see  in  this  case  no  elements  of  either  physical  or  moral  neces- 
sity. No  emergency  is  shown  which  excuses  the  taking  of  the  note 
on  Sunday.  The  plaintiff,  Bums,  who  took  the  note  from  McGee, 
is  shown  to  have  arrived  at  Hunts ville  on  Friday,  and  remained 
there  until  Sunday  afternoon.  No  excuse  is  shown  for  delaying  the 
act  until  a  short  time  before  his  departure  which  bears  the  appear- 
ance of  a  moral  exigency.  No  excuse  is  shown  for  not  postponing 
the  act  another  day,  except  the  mere  inconvenience  of  an  ordinary 
delay  in  travelling.  The  court  properly  charged  the  jury,  that  the 
case  did  not  present  one  of  ^'  necessity  "  within  the  contemplation 
of  the  statute. 

Judgmeni  affirmed. 


Gbktral  Railboad  and  BAiTKiiro  CoxPAKT  y.  Laxplby. 

(76  Ala.  9Bt.) 
Carrier — of  letten — liabUUy. 

A  common  carrier,  who  is  also  a  contractor  with  the  government  for  carrjing 
the  mails,  is  not  liable  an  a  common  carrier  to  the  sender  of  a  letter  by  mail 
for  its  loss. 

ACTION  for  conversion  of  a  letter.    The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Roaiieinore  £  Shorter,  for  appellant. 

McKleroy  S  Comer,  contra. 

Glofton,  J.  A  common  carrier,  as  generally  defined,  is  one 
whose  usual  or  regular  business  is  the  transportation,  for  reward, 
of  goods  from  one  place  to  another,  for  such  persons  as  choose  to 
employ  him.  To  originate  the  exceptional  liability  of  the  common 
law,  although  founded  on  reasons  of  public  policy,  and  to  create  the 
relation,  there  must  exist  privity  of  contract,  express  or  implied, 
and  a  title  to  compensation  for  the  services.     Public  policy  operates 
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on  those  only  who  transport  for  reward  or  hire.  Where  there  is  no 
right  to  remnneration,  the  party  who  carries  incurs  no  liability  other 
than  that  of  a  gratuitous  bailee.  OiL  Bank  t.  Nan.  SL  Co,,  2  Story, 
16;  Knox  t.  Rives,  14  Ala.  249. 

Between  a  contractor  for  carrying  the  public  mails,  and  the  sender 
of  letters,  there  is  no  privity  of  contract,  and  the  contractor  has  no 
right  to,  and  receives  no  remuneration  from  the  sender.  The 
goyemment  undertakes  the  transmission  of  the  mails,  and  receives 
pay  therefor  by  the  postage  charged.  The  contractor's  contract  is 
with  the  government,  and  by  it  his  compensation  is  paid.  He  owes 
a  doty,  not  to  the  sender  of  letters  as  an  individual,  but  to  the  in- 
tegral public,  springing  from  his  agreement  to  carry  the  mails. 
The  public  mail  is  not  the  proper  subject  of  a  common  carrier's 
charge,  and  the  extraordinary  responsibility  attached  by  law  to  such 
employment  does  not  attach  to  a  mail-contractor.  He  does  not 
become  an  insurer  of  the  safe  transportation  of  mail  matter;  the 
extent  of  his  liability  is  the  same  as  that  of  a  bailee  for  hire. 

The  railroad  company  was  not  transformed  into  a  common  car- 
rier as  to  the  mails,  because,  being  engaged  in  the  regular  business 
of  transporting  goods  for  the  public,  it  was,  at  the  same  time,  car- 
rying the  mails,  by  direction  and  employment  of  the  proper  depart- 
ment of  the  government.  The  occupation  of  the  company  was  of 
a  dual  character.  It  was  acting  in  two  capacities,  created  and 
regulated  by  separate  and  distinct  contracts  and  employments. 
The  liability  of  the  defendant  cannot  therefore  be  determined  by 
the  rales  governing  the  responsibility  of  a  common  carrier. 

It  is  well  settled  that  public  officers  are  exempt  from  liability  for 
the  acts  and  defaults  of  those  employed  under  them  to  assist  in 
the  performance  of  their  official  duties.  Notwithstanding  the 
vigorous  dissenting  opinion  of  Lord  Holt,  since  the  decision  in 
Lane  v.  Cottony  1  Ld.  Baym.  646,  it  has  been  generally  held  that 
neither  the  postmaster-general,  nor  an  assistant  or  local  postmaster 
is  responsible  for  the  negligence  or  willful  wrongs  of  the  persons 
employed  in  assisting  him  in  the  discharge  of  his  public  duties  and 
foQctions.  The  rule  rests  on  considerations  of  public  policy,  and 
on  the  ground  that  such  persons  are  acting  in  the  capacity  of  pub- 
lic agents,  and  not  as  the  private  agents  of  the  officers.  It  is  con- 
ceded that  a  public  officer  is  liable  for  his  own  misconduct  or  negli- 
gence, and  for  the  misconduct  or  negligence  of  his  subordinates, 
where  he  is  invested  with  their  selection  or  appointment,  and  from 
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carelessness  or  unfaithfulness  appoints  incompetent  or  untrust- 
worthy persons.  Wiggins  v.  Hathaway,  6  Barb.  632.  As  founded 
on  like  reasons  and  considerations,  the  exemption  has,  by  some  of 
the  eases,  been  extended  to  mail  contractors.  Connell  t.  Yoor- 
hees,  13  Ohio,  523;  Huichifis  v.  Brackett,  22  N.  H.  252 ;  Foster  v. 
Metts,  55  Miss.  77;  s.  c,  30  Am.  Rep.  504. 

The  idea  of  agency  imports  a  delegation  of  power  by  one  au- 
thorized to  confer  it.  The  relation  exists  between  the  appointee 
and  the  person  who  nominates  or  appoints,  either  directly  or  by 
redelegation  or  ratification — a  person  to  whom  the  agent  is  respon- 
sible for  the  manner  in  which  he  executes  the  authority.  The 
responsibility  of  a  public  officer  for  the  acts  and  defaults  of  those 
employed  by  or  under  him,  depends  upon  the  question  whether 
such  persons  are  acting  in  the  public  service  as  agents  of  the  (jot- 
ernment,  by  direct  appointment,  or  by  authorized  sub-appointment, 
or  whether  they  are  his  private  agents  and  servants,  employed  by 
virtue  of  his  individual  and  independent  authority,  and  paid  by, 
and  responsible  to  him,  whom  he  can  employ,  retain  and  dismiss 
at  will;  ^'in  other  words,  whether  the  situation  of  an  inferior  is  a 
public  oflSce  or  private  service."  1  Am.  Lead.  Cas.  785.  If  the 
subordinates  are  the  agents  and  servants  of  the  officers,  not  by  an 
official  employment,  but  to  assist  him  as  an  individual  in  the  dis- 
charge of  his  official  service,  the  reason  ceases  for  the  non-applica- 
tion of  the  doctrine  of  respondeat  fiuperior,  and  for  exemption 
from  liability  for  their  misconduct  or  negligence. 

The  contractor,  being  the  person  who  contracts  with  and  is  paid 
by  the  Government,  and  who  gives  a  guaranty  for  the  faithful  dis- 
charge of  the  service,  is  the  public  agent,  if  such  contract  consti- 
tutes an  agency.  He  is  the  one  directly  responsible  to,  and  with 
whom  the  Government  deals.  He  employs  his  own  carriers,  who 
are  paid  by  him,  and  who  are  not  known  to  the  Government  other 
than  as  his  employees.  As  to  civil  responsibility,  the  contractor 
stands  between  the  carrier  and  the  Government;  although  for  the 
purpose  of  public  security,  an  oath  may  be  required  of  the  carrier 
And  penalties  imposed  for  violations  of  the  laws  of  the  postal  ser- 
vice. In  a  sense,  the  carrier  may  be  said  to  do  work  for  the  Gov- 
ernment, not  as  an  agent,  but  as  one  employed  by  the  contractor, 
in  his  own  name,  for  his  individual  benefit  and  on  his  personal 
responsibility,  as  necessary  help  to  do  the  service  which  he  has  con- 
tracted to  do.    Laborers  employed  by  a  contractor  for  the  coustrac- 
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tion  of  naval  Teasels,  or  for  the  erection  of  public  buildings,  may 
in  the  same  sense  be  said  to  do  work  for  the  government,  but  they 
are  not  public  laborers.  We  approve  and  adopt  the  legal  proposi- 
tions as  to  the  liability  of  a  contractor,  maintained  and  asserted  in 
Sawyers  v.  Corse,  17  Grat.  230. 

The  mail-pouches  were  carried  on  the  baggage  in  the  baggage- 
oar,  to  which  persons  employed  on  the  train  had  access,  and  neither 
the  conductor  nor  any  one  else  had  been  sworn  as  a  mail-carrier. 
It  was  held  in  Bishop  v.  Williamson,  2  Fairf.  295,  that  the  post- 
master was  liable  for  the  acts  of  one  whom  he  permitted,  without 
having  been  sworn,  to  have  the  care  and  custody  of  the  mail  in  his 
office.  Such  person  was  said  to  be  acting  as  the  agent  or  servant 
of  the  postmaster. 

The  regular  and  usual  business  of  the  defendant  was  a  carrier  of 
passengers  and  goods.  Its  railroad  was,  by  law,  an  established 
post-road,  and  by  direction  of  the  post-office  department,  was  car- 
rying the  mails  between  Eufaula  and  Clayton.  The  agents  and 
servants  on  the  train  were  not  employed  for  the  special  business  of 
transporting  the  mails.  They  were  employed  in  the  general  busi- 
ness of  transportation,  and  under  such  employment,  were  used  in 
the  incidental  service  of  carrying  the  mail  matter.  Being  thus 
generally  engaged,  and  rendering  such  general  service  as  the  pri- 
vate agents  and  servants  of  the  defendant,  the  incidental  service  in 
carrying  the  mails  does  not  impart  to  them  the  character  of  public 
agents  and  servants.  If  the  money  of  the  plaintiff,  inclosed  in  a 
registered  letter,  was  lost  by  the  negligence  or  want  of  care  of  the 
agents  or  servants  of  the  defendant,  the  defendant  would  be  liable 
in  a  proper  form  of  action. 

We  have  said  the  defendant  ia  not  a  common  carrier  in  the  trans- 
portation of  mails,  and  does  not  incur  the  extraordinary  liability 
imposed  by  the  common  law  on  carriers;  that  the  liability  of  the 
defendant  is  that  of  a  bailee  for  hire.  A  bailee  for  hire  is  not 
responsible  for  the  willful  wrongs  of  his  agent,  unless  done  in  the 
course  of  his  employment.  If  the  money  of  the  plaintiff  was 
stolen,  and  the  negligence  of  the  defendant  did  not  cause  the  theft, 
the  defendant  is  not  liable.  The  law  "  raises  no  presumption  either 
way  from  the  mere  fact  of  theft.  It  neither  imputes  the  theft  to  the 
neglect  of  the  party,  nor  on  the  other  hand  exempts  him  from  respon- 
sibility from  that  fact  alone.  But  it  decides  upon  all  the  circum- 
stances of  the  case,  and  thence  arrives  at  the  conclusion,  that  there 
Vol.  LI  1  —  43 
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has  been  or  there  has  not  been  a  due  degree  of  care  used.'*  Stoij 
Bailm.,  §  39;  poster  v.  Basez  Bank,  17  J^lass.  479;  Moore  v.  Mayor, 
1  Stew.  284.  The  burden  is  on  the  plaintiif,  to  show  that  the 
theft  was  occassioned  by  the  negligence  of  the  defendant. 

Whether  the  extent  of  the  liability  of  the  defendant  be  the  ex- 
ceptional liability  of  a  common  carrier,  or  the  analogous  liability  of 
a  bailee  for  hire,  it  must  be  enforced  on  proper  pleadings  and  in  a 
proper  form  of  action.  ''A  conversion,  in  the  sense  of  the  law  of 
trover,  consists  either  in  the  appropriation  of  the  thing  to  the 
party's  own  use  and  beneficial  enjoyment,  or  in  its  destruction,  or 
in  exercising  dominion  over  it,  in  exclusion  or  defiance  of  the 
plaintiflTs  right,  or  in  withholding  the  possession  from  the  plain- 
tiff under  a  claim  of  title  inconsistent  with  his  own."  2  Oreenl. 
Ev.,  §  642;  Conner  v.  Allen,  33  Ala.  515.  Where  the  circumstances 
do  not  amount  to  an  actual  conversion,  a  demand  and  refusal  must 
be  shown.  A  refusal  to  deliver  on  demand  is  evidence  of  a  conver- 
sion, and  not  a  conversion  itself ;  and  the  demand  and  refusal  must 
occur  prior  to  the  commencement  of  the  suit,  as  the  plaintiff's  cause 
of  action  must  be  complete  at  that  time.  2  Greenl.  Ev.,  §  644; 
Parker  v.  Middlebrooks,  24  Conn.  207.  Trover  will  he  only  where 
the  defendant  is  guilty  of  z  conversion,  which  implies  a  wrongfal 
disposition,  appropriation,  wasting,  destruction  or  withholding  of 
the  property.  The  essential  element  of  a  conversion  is  malfeasance. 
The  action  will  lie  against  a  common  carrier  for  a  misdelivery,  or 
an  appropriation  of  the  property  to  his  own  use,  or  for  any  act  of 
dominion  or  ownership,  antagonistic  to  and  inconsistent  with  the 
plaintiff's  claim  or  right.  But  trover  will  not  lie  against  a  carrier, 
for  goods  lost  by  accident  or  stolen,  or  for  non-delivery,  unless  there 
be  a  refusal  to  deliver  while  having  possession;  nor  for  any  act  or 
omission  which  amounts  to  negligence  merely  and  not  to  an  actual 
wrong.  Packard  v.  Oetman,  4  Wend.  613;  Magnin  v.  Dinsmon, 
70  N.  Y.  410;  s.  c,  26  Am.  Rep.  608.  So  also  a  bailee  is  not  liable 
for  a  conversion,  who  deals  negligently  with  goods  intrusted  to  him. 
Ileald  V.  Carey,  11  0.  B.  977.  On  like  principles,  trover  will  not 
lie  against  a  mail  contractor  for  money  lost  by  negligence  or  stolen, 
unless  the  theft  was  authorized  by  him. 

We  do  not  understand,  as  is  insisted  on,  that  the  evidence  shows 
or  tends  to  show,  that  the  defendant  is  guilty  of  any  wrongful  dis- 
position or  appropriation  or  withholding  of  the  letter  containing 
the  money,  other  than  a  failure  to  deliver  on  the  commencement 
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of  the  suit.  It  appears  that  the  letter  was  stolen  by  some  one,  but 
whether  by  a  third  person  or  a  servant  of  the  defendant,  the  de- 
fendant is  not  liable  as  for  a  conversion.  In  Cojiner  v.  Allen,  33 
Ala.  supra,  it  was  said  :  '^  Trover  is  one  of  the  actions,  the  bound- 
aries of  which  are  distinctly  marked  and  carefully  preserved  by  the 
Code.  A  conversion  is  now,  as  it  has  ever  been,  the  gist  of  that 
action,  and  without  proof  of  it  the  plaintiff  cannot  recover,  what- 
e?er  else  he  may  prove,  or  whatever  may  be  his  right  of  recovery  in 
another  form  of  action."  On  the  facts  shown  by  the  record,  the 
defendant  is  not  liable  as  for  a  conversion  of  the  money. 

Reversed  and  remanded. 


G1NTRA.L  Railboad  akd  Bakking  Oompaity  y.  Oabb. 

(7»  Ala.  888.) 
Corporation  — foreign — action  {zgainst,  for  personal  ir^ries. 

A  passenger  injnred  in  hffl  person  while  traveUing,  in  Georgia,  on  a  railroad 
iDoorporated  onlj  in  Georgia  althongh  extending  to  and  doing  business  in 
Alabama,  cannot  maintain  an  action  tlieref or  in  Alabama. 

ACTION  for  personal  injuries  by  negligence.     The  opinion  states 
the  case.    The  plaintiff  had  judgment  below. 

Arrington  tS  Oraham  and  Roquemore  S  Shorter,  for  appellant. 
McKkroy  it  Comer,  contra. 

Stoite,  0.  J.  The  appellant,  defendant  in  the  court  below,  was 
sued  as  a  corporation,  and  the  complaint  charges  that  it  **  was  en- 
gaged in,  and  carrying  on  the  business  of  a  common  carrier  of  goods 
and  passengers  for  hire,  and  as  such  common  carrier,  it  controlled 
and  operated  a  railroad  for  the  carriage  of  goods  and  passengers  for 
Wre  between  the  city  of  Macon,  in  the  State  of  Georgia,  and  the 
city  of  Eufaula,  in  the  State  of  Alabama."  Plaintiff  then  avers, 
that  he  purchased  a  ticket  in  the  State  of  Georgia,  and  was  travel- 
ling on  said  road  in  the  direction  of  Eufaula,  Alabama,  and  *'  while 
nrnnbg  along  said  raih*oad,  and  at  a  point  near  the  depot  or  sta- 
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1  i  on  of  Georgetown,  in  the  county  of  Quitman,  and  State  of  Greoigia, 
was  thrown  violently  from  the  track  of  said  railroad,"  etc.  The 
plaintiff  charges  acts  of  negligence  on  the  part  of  the  railroad, 
which  acts  of  negligence,  he  avers,  caused  the  derailment,  and  his 
consequent  serious  injury,  for  which  he  instituted  this  suit  in  Bar- 
bour county,  Alabama. 

The  appellant  railroad  is  a  corporation  under  the  laws  of  Georgia, 
and  not  under  the  laws  of  Alabama,  and  Carr,  plaintiff  below,  was 
at  the  time  of  the  injury,  and  yet  is,  a  resident  of  the  State  of 
Georgia.  Plaintiff,  through  his  attorney,  made  oath  '^that  the 
president,  or  other  head  of  the  defendant  corporation,  and  the  sec- 
retary or  cashier  or  managing  agent  of  said  corporation,  all  reside 
out  of  the  State  of  Alabama."  Summons  issued  and  was  returned 
by  the  sheriff  served,  by  leaving  a  copy  "with  Charles  J.  Mc- 
Laughlin, a  white  person,  in  the  employ  of  the  Central  Railroad 
and  Banking  Company  of  Georgia."    Code  of  1879,  §  2935. 

Before  pleading  to  the  merits,  the  defendant  corporation  pleaded 
in  abatement,  that  the  Alabama  court  had  no  jurisdiction  to  hear 
and  determine  the  cause.  The  special  grounds  set  forth  in  the 
plea,  on^which  it  is  claimed  that  the  Alabama  court  is  without  juris- 
diction, are,  that  the  defendant  railroad  corporation  was  incor- 
porated under  the  laws  of  Georgia,  and  not  under  the  laws  of 
Alabama;  that  the  contract,  under  which  plaintiff  was  being  trans- 
ported by  defendant,  was  made  in  Georgia,  that  the  injury  of  which 
plaintiff  complained  was  suffered  in  Georgia;  that  at  the  time  the 
said  defendant  was  doing  business  under  its  said  charter  in  the 
State  of  Georgia;  that  when  the  summons  and  complaint  were  issued 
in  this  cause,  and  ever  since,  plaintiff  was  and  has  been  a  resident 
citizen  of  the  State  of  Georgia,  and  not  of  the  State  of  Alabama, 
and  that  the  summons  and  complaint  in  this  cause  were  never  served 
on  its  president,  or  any  of  its  managing  agents.  These  averments 
were  not  denied;  but  in  avoidance  of  them,  plaintiff  replied,  that 
*'  said  defendant  corporation  is  also  engaged  in  business  and  doing 
business  as  a  common  carrier  jn  the  State  of  Alabama,  and  the 
county  of  Barbour,  and  it  does  business  in  this  State  and  in  Barbour 
county  by  its  agents,  and  the  very  contract  which  defendant  made 
with  plaintiff,  and  for  the  failure  to  perform  which  contract,  on 
account  of  defendant's  negligence  and  breach  of  duty,  this  action 
arose,  was  a  contract  to  transport  the  plaintiff  from  Ward's  station, 
in  the  State  of  Georgia,  t  >  Eufaula,  in  the  State  of  Alabama,  as  a 
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common  carrier  of  passengers  in  both  said  States."  The  replication 
then  avers,  that  affidavit  was  made  of  the  non-residence  of  the  cor- 
poration's officers,  and  that  McLaughlin,  on  whom  the  summons 
and  complaint  were  served,  ''  was  a  white  person  in  the  employ  of 
the  defendant  corporation  in  the  county  of  Barbour  and  State  of 
Alabama,  at  the  time  of  the  said  service  upon  him.''  There  was 
demurrer  to  this  replication,  which  the  Circuit  Court  overruled, 
thereby  holding  the  replication  sufficient. 

There  is  a  failure  in  the  replication  to  set  forth  the  extent  of 
defendant's  business  in  Alabama,  and  it  is  not  shown  in  what  man- 
ner, it  is  conducted.  If  by  railroad,  there  is  no  averment  that  it 
operates  a  line  beyond  the  city  of  Eufaula.  We  know  that  Eufaula 
is  in  Alabama,  and  it  is  perhaps  common  knowledge  that  it  is  near 
the  Chattahoochee  river,  the  dividing  line  between  Alabama  and 
Georgia,  at  that  place.  It  may  however  be  conceded  for  the  pur- 
pose of  this  cause,  that  the  Montgomery  and  Eufaula  railroad, 
eighty  miles  •  in  length,  and  extending  from  one  city  to  the  other, 
iB  owned  and  operated  by  the  defendant  corporation,  and  that  it  is 
ran  in  connection  with,  and  in  continuation  of  its  own  railroad, 
chartered  by  the  State  of  Georgia.  This  being  conceded,  the  Central 
Railroad  and  Banking  Company  of  Georgia  has  no  corporate  faculties 
which  it  can  exercise  of  right,  beyond  tho  boundary  of  its  own  State. 
One  State  legislature  can  not  confer  corporate  powers,  to  be  exer- 
cis<^  in  another  State.  It  is  as  to  Alabama  a  foreign  corporation, 
permitted  to  do  and  perform  corporate  functions  within  the  latter's 
joriediction,  only  by  comity,  and  that  comity  is  granted  or  with- 
held, on  just  such  terms  and  conditions  as  the  granting  State  may 
mpose. 
%  The  defendant  corporation  having  been  created  and  organized 

Ider  the  laws  of  the  State  of  Georgia,  the  necessary  consequence 
is,  that  its  residence  was  in  that  State,  and  not  In  the  State  of 
Alabama.  Its  chief  officers  and  business  head-quarters  must  be  sup- 
posed to  have  been  in  Georgia,  where  it  had  and  has  authority  to 
construct  and  operate  its  road,  and  exercise  its  corporate  faculties. 
Hence  it  is  that  a  copy  of  the  summons  and  complaint,  issued  from 
an  Alabama  court,  could  not  be  delivered  ^'  to  the  president,  oi 
other  head  thereof,  secretary,  cashier,  or  other  managing  agent 
thereof,"  as  is  required  when  a  corporation  is  sued  in  the  State  oi 
its  rcsidcneo.  Code  of  187C,  %  2934.  llcnco  it  is  that  plaintiff 
could,  as  the  statute  requires,  make  oath  *'  that  the  president,  ox 


312  ALABAMA, 


Centnd  Railroad  and  Banking  Company  ▼.  Carr. 


other  head  of  the  defendant  corporation,  and  the  secretary  and 
cashier,  or  managing  agent  of  said  corporation,  all  reside  oat  of  the 
State  of  Alabama."    Code,  §  2935. 

It  has  come  to  be  common  and  profitable  to  have  long  lines  of 
continuous  railroad  transportation,  often  extending  throagk  or 
across  several  States,  and  controlled  by  one  management,  in  sach 
cases,  there  is  usually  one  controlling  railroad  company,  which  pur- 
chases or  leases  others,  and  the  result  is,  that  the  manugiug  officers 
reside  in  one  State,  and  control  a  road  or  roads  extending  into  one 
or  more  additional  States.  It  is  also  sometimes  the  case,  that  a  rail- 
road, extending  through  two  or  more  .States,  obtains  a  charter, 
identical  in  the  powers  and  the  privileges  it  confers,  from  each  of 
the  States  through  which  it  runs;  thus  constituting  it  one  corpora- 
tion. In  the  latter  class  of  cases,  the  corporation  is  a  unit,  and 
whether  sued  in  one  of  the  jurisdictions  or  another,  it  cannot  raise 
the  question  as  to  its  residence,  or  claim  that  it  is  non-resideut.  It 
has  a  common  residence  in  each  of  the  States  which  gave  its  con- 
curring assent  to  its  common  charter  of  incorporation.  The  follow- 
ing cases  fall  within  this  latter  class:  B.  S  0.  R,  Co.  v.  OaUahan, 
12  Gratt.  655;  Railroad  Co.  v.  Harrisy  12  Wall.  65.  The  present 
case  does  not  fall  within  this  class. 

Like  several  other  of  the  American  States,  Alabama  has  provided 
by  statute  for  service  of  process,  when  non-resident  corporations 
do  business  in  this  State  through  an  agent,  and  in  that  other  class, 
where  the  higher  and  managing  officers  of  a  corporation  reside 
without  the  State.  It  is  claimed  for  appellee,  that  the  present  suit 
is  authorized  by  section  2935  of  the  Code,  the  substance  of  which 
is  given  above.  We  have  other  statutes  which  provide  for  service 
of  process,  when  non-resident  corporations  do  business  in  this 
State.  Section  1434  of  the  Code  relates  to  fire  insurance  compa- 
nies, incorporated  in  other  States  and  taking  risks  in  this.  Section 
1444  makes  similar  provision  for  foreign  life  insurance  companies 
doing  business  in  this  State.     See  Constitution  of  Alabama,  art.  U, 

§4. 
In  W.  U.  Tel.  Co.  v.  Pleasants,  46  Ala.  641,  the  court  held  that 

in  case  of  a  foreign  corporation,  doing  business  in  this  State  through 
a  managing  agent,  service  of  summons  and  complaint  on  such  agent 
will  give  jurisdiction  to  our  courts,  of  a  cause  of  action  which  origi- 
nated in  this  State.  The  same  principle  is  declared  in  Ex  parte 
SchoUenbergery  96  U.  S.  369;  Onborne  v.  Ins.  Co.,  51  Vt.  278.    It  is 
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irell  setttled  however  fchat  no  action  in  perifonam  can  be  maintained 
against  a  foreign  corporation,  unless  the  contract  sned  on  was  made, 
or  the  injary  complained  of  was  saffered,  in  the  State  in  which  the 
action  is  brought  Bawknight  t.  L.  L.  &  0,  Ins,  Co.,  55  Ga.  194; 
Sawyer  t.  Ho.  Am.  Life  Ins.  Co.,  46  Vt  697;  iSmtVA  y.  MuL  Life 
Ins.  Co.,  14  Allen,  386;  St.  Clair  v.  Coz,  106  TT.  S.  350;  Newe  v. 
Of.  W.  ICy  Co.  of  Canada,  19  Mich.  336;  Parke  v.  Com.  Ins,  Co., 
44  Penn.  St  422. 

In  Camden  Rolling  Mill  Co.  v.  Swede  Iron  Co., ^2  N.  J.  Law,  15, 
a  case  of  suit  against  a  foreign  corporation,  and  service  on  an 
agent,  the  cause  of  action  did  not  originate  in  the  State  of  New 
Jersey.  The  court  said:  **  It  may  be  further  observed,  that  the  in- 
terpretation contended  for  in  behalf  of  the  plaintiff  is  one  that 
conld  be  judicially  adopted  only  by  force  of  the  plainest  manifestation 
of  legislative  intent.  It  would  seem  to  be  an  improbable  construc- 
tion; for  it  is  difficult  to  believe  that  it  was  the  design  to  place 
within  the  jurisdiction  of  our  courts  all  the  corporations  of  the 
world,  merely  from  the  fact  that  a  director,  clerk,  or  other  subor- 
dinate officer  happened  to  come  upon  the  territory  of  the  State.'' 

We  cannot  think  that  it  was  the  intention  of  the  legislature  in 
any  of  the  statutes  we  have  been  considering,  to  allow  foreign  cor- 
porations to  be  sued  in  this  State,  except  on  causes  of  action  origi- 
nating in  this  State,  or  on  contracts  entered  into  in  reference  to  a 
subject-matter  within  this  State.  To  hold  otherwise,  would  be  to 
allow  foreign  corporations  which  transact  business  in  Alabama  to 
be  drawn  into  our  courts,  for  the  adjudication  of  every  contract 
they  may  make,  and  of  every  tort  and  wrong  they  may  be  charged 
with  committing,  even  in  the  State  which  gave  them  being.  The 
demurrer  to  the  replication  ought  to  have  been  sustained,  and  the 
plea  to  the  jurisdiction  held  good. 

There  is  a  possible  question  we  have  not  considered,  namely: 
Where  a  railroad,  incorporated  in  one  State,  and  extending  its  busi- 
ness into  another,  makes  a  contract  to  be  partly  performed  in  each 
State,  and  there  is  a  suit  for  the  breach  of  such  contract  Nothing 
in  this  opinion  is  to  be  construed  as  deciding  whether  or  not  such 
^it  can  be  maintained  in  the  State  in  which  the  corporation  is  sim- 
ply permitted  to  do  business  by  comity.  We  decide  nothing  on 
this  question,  further  than  that  the  argument  above  does  not  reach 
such  a  case. 

Rfif'pr.^fifl  and  remanded. 
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Executor  and  administrator  —  conflict  of  lawi-^ foreign  Uttert. 

Where  a  resident  of  Alabama  procured  a  policj  of  insuianoe  on  bis  life,  through 
an  agent  residing  and  acting  for  it  there,  from  a  company  chartered  in  New 
York,  and  died  in  Alabama,  his  executor  appointed  in  Alabama  may  main- 
tain an  action  on  it  there,  although  administration  had  also  been  granted 
in  New  York. 

ACTION  on  a  life  insurance  policy.    The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Oaylord  B.  Clark  and  F.  B,  Clark,  Jr.,  for  appellant. 

Overall  A  Bestor  and  R.  H.  Clarke,  contra. 

GLOPTOKy  J.  The  estate  of  a  decedent,  wherever  he  may  reside 
at  the  time  of  his  death,  and  in  however  many  different  States  por- 
tions of  the  property  and  assets  may  be  situate,  is  one  estate.  Not- 
withstanding this  unity  of  estate,  if  administrations  are  granted  in 
the  different  States  where  the  property  is  located,  there  is  not  unity 
of  administration  —  they  are  separate  and  independent  of  each 
other.  The  ancillary  administration  is  not  the  agent  of  the  admin- 
istration of  the  domicile,  although  the  latter  is  the  primaiy  ad- 
ministration in  the  sense  that  so  far  as  the  rights  of  distributees 
are  concerned,  the  distribution  of  the  personal  estate  is  governed 
by  the  law  of  the  domicile.  £ach  administrator  is  accountable  in 
the  courts  of  the  State  of  his  appointment,  and  each  administra- 
tion must  be  settled  where  it  is  granted. 

The  presence  of  property,  bona  notabilia,  is  the  foundation,  in 
the  absence  of  residence,  of  jurisdiction  for  the  grant  of  administra- 
tion. Many  if  not  all  of  the  States  having  a  due  and  proper  regard 
for  the  obligation  of  the  sovereignty  to  protect  creditors  and  others 
interested,  who  are  citizens  or  residents,  have  enacted  laws  regulat- 
ing the  administration  of  assets  within  their  respective  territorial 
jurisdictions,  or  prescribing  conditions  for  the  exercise,  by  the  domi- 
ciliary representative,  of  his  right  and  authority  within  snch  juris- 
diction.    And  although,  as  a  general  nile,  it  is  s:iid  personal  prop- 
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erty  follows  the  person  of  the  owner^  simple-contract  debts,  for 
the  parpose  of  granting  administration,  are  regarded  as  having  a 
situs  in  the  State  where  the  debtor  resides. 

The  ancillary  administrator  alone  has  authority  to  collect  the^ 
debts  and  receive  the  assets  situate  in  the  State  where  the  adminis- 
tration is  granted.  He  collects  and  receives  them  in  his  capacity 
of  administrator  generaUy.  If  it  be  coDceded,  that  in  the  absence 
of  prohibitory  statutory  provisions,  a  voluntary  payment  of  a  debt 
to  the  domiciliary  representative,  by  a  debtor  residing  in  a  different 
jansdiction,  there  being  no  domestic  administrator  appointed,  will 
be  a  good  discharge,  it  is  clear  that  if  a  domestic  administrator  is 
appointed,  the  foreign  administrator  has  no  authority  to  collect  the^ 
debt,  and  a  voluntary  payment  to  him  would  be  no  bar  to  a  subse- 
qnent  suit  brought  by  the  domestic  administrator  to  recover  the- 
same  debt 

Notwithstanding  such  is  the  relation  between  the  primary  and 
auxiliary  administrations,  and  such  the  authority  of  the  ancillary, 
and  the  disability  of  the  principal  administrator,  the  title  to  all 
the  personal  property  of  the  decedent  is  vested  in  the  domiciliary 
representative  for  the  ultimate  purposes  of  administration  —  col- 
lecting and  receiving  the  assets,  paying  the  creditors  aiid  making 
distribution  according  to  the  law  of  the  domicile,  or  to  the  pro- 
visions ot  the  will,  if  there  be  one  —  and  for  the  purpose  of  distri- 
bution, the  locality  of  the  personal  property,  wherever  situate,  is 
ivgarded  as  at  the  domicile.  Wilkins  v.  EHeH,  9  Wall.  740. 
Accordingly  when  the  auxiliary  administrator  has  fully  paid  the 
domestic  creditors,  the  residue  will  ordinarily  be  transmitted  to  the 
administration  of  the  domicile,  for  final  distribution.  The  diffl- 
calty  does  not  lie  in  any  defect  of  title  to  the  possession,  but  in  a 
limitation  or  qualification  of  the  general  principles  in  respect  to 
personal  property  by  the  comity  of  nations,  founded  upon  the  policy 
of  the  foreign  country  to  protect  the  interests  of  its  home  cred- 
itors.'' The  disability  of  the  original  administrator  extends  only 
to  the  remedy,  as  whoever  sues  must  conform  to  the  law  of  the 
fonim.  Dixon  v.  Bamsatf,  3  Or.  319;  Oat/le  v.  Bhckburn,  1  Stew. 
429;  Hutehins  v.  State  Sank,  12  Meta  425.  On  this  principle,  the- 
principal  administrator  having  obtained  the  possession  of  notes,, 
or  other  written  evidences  of  debt,  the  transfer  of  which  author- 
izes the  assignee  to  sue  in  his  own  name,  may  sell  and  transfer 
them,  and  the  transferree  may  maintain  snit  in  his  own  name^ 
7oL.  LIl  — 44 
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against  the  debtors.in  the  State  of  their  domicile.  Wilkins  y.  Elleif, 
108  XT.  S.  256.  On  the  same  principle,  if  a  debtor  residing  in  a 
foreign  coantry-  comes  within  the  jurisdiction  of  the  appointment 
of  the  original  administrator,  so  that  he  can  be  found  for  service 
of  process,  such  debtor  is  suable  there;  and  a  plea  that  he  is  liable 
to  pay  only  to  the  administrator  appointed  at  the  place  of  his 
domicile  will  not  avail  to  defeat  the  action.  Story  Gonfl.  of  Laws, 
§  515,  note  1;  3  Wms.  Ex'rs,  1663,  note  n;  M&rritt  v.  New  Eng- 
land L.  Ins.  Co,,  103  Muss.  *^45;  s.  c,  4  Am.  Rep.  548.  The 
original  administrator  may  enforce  by  suit  the  payment  of  a  debt 
due  from  a  debtor  in  another  Srato,  the  evidence  of  which  is  in  his 
possession,  when  he  can  do  so  without  being  compelled  to  resort  to 
the  courts  of  the  domicile  of  the  debtor. 

The  applicability  of  this  principle  to  corporations  remains  to  be 
considered.  A  corporation  has  its  domicile,  us  to  debts  due  by  it, 
in  the  State  where  it  is  chartered,  for  the  reason  that  **  there  onlv 
oan  it  be  sued  or  found  for  the  service  of  process/'  This  general 
rule  has  an  exception;  and  a  corporation,  like  a  natural  person,  is 
suable  wherever  it  can  be  found  fur  the  service  of  process,  as  pro- 
vided by  law.  When  therefore  a  corporation  has  voluntarily  sub- 
jected itself  to  suit  in  another  State,  and  appointed  an  agent  there 
upon  whom  process  may  be  legally  served,  as  a  condition  of  doing 
business,  it  has  a  domicile  in  such  State  for  the  purposes  of  suit, 
and  can  be  found  there  for  the  service  of  process.  Jiietv  England 
MuL  L.  Ins.  Go.  v.  Woodworth,  111  U.  S.  138. 

In  Huss  V.  Central  Railroad  di  Banking  Company,  66  Ala.  472, 
it  was  held  that  a  foreign  corporation,  having  a  known  place  of 
business  in  this  State,  and  an  authorized  agent  upon  whom  process 
€an  be  served,  may  plead  the  statute  of  limitations  in  like  manner 
as  a  domestic  corporation  or  resident  citizen  ;  and  that  such  foreign 
corporation  is  not  absent  from  the  State,  in  the  meaning  of  tiie 
exception  to  the  statute.  Bricebll,  G.  J.,  says:  ''There  was 
continuous  presence  here,  though  the  domicile  of  the  corporation 
was  in  Georgia  —  continuous  liability  to  suit,  and  all  parties  having 
claims  against  them  were  unembarrassed  because  their  domicile  was 
elsewhere." 

The  case  of  the  LaFayeile  Ins.  Co.  v.  French,  18  How.  404,  was 
an  action  brought  on  a  judgment  obtained  in  the  State  court  of 
Ohio,  against  the  company,  which  was  incorporated  under  the  law 
of  Indiana,  but  did  business  in  Ohio  by  its  agent.     The  statute  of 
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Ohio  aathorized  service  of  process  on  such  agent.  The  action  was 
brought  in  the  Federal  Gircnit  Court  for  the  District  of  Indiana. 
It  is  said :  *'  Now  when  this  corporation  sent  its  agent  into  Ohio, 
with  anthority  to  make  contracts  of  insurance  there,  the  corpora- 
tion must  be  taken  to  assent  to  the  condition,  upon  which  alone 
such  business  could  be  there  transacted  by  them  ;  that  condition 
being,  that  an  agent  to  make  contracts  should  also  be  the  agent  of 
the  corporation  to  receive  service  of  process  in  suits  on  such  con- 
tracts :  and,  in  legal  contemplation,  the  appointment  of  such  an 
agent  clothed  him  with  power  to  receive  notice,  for  and  on  behelf 
of  the  corporation,  as  effectually  as  if  he  were  designated  in  the 
charter  as  the  ofBicer  on  whom  process  was  to  be  served,  or  as  if  he 
had  received  from  the  president  and  directors  a  power  of  attorney 
to  that  effect  *  *  *  And  we  hold  such  a  judgment,  recovered 
after  such  notice,  to  be  as  valid  as  if  the  corporation  had  had  its 
habitai  within  the  State,  that  is,  entitled  to  the  same  faith  and 
credit  in  Indiana  as  in  Ohio,  under  the  Constitution  and  lawp  z--^ 
the  United  States."  ^ 

In  New  England  L.  Ins,  Co.  v.  Woodworth,  supra,  the  compan;^, 
vhich  was  chartered  in  Massachusetts,  was  doing  business  in  Illinois. 
Letters  of  administration  were  granted  by  the  proper  court  in 
Illinois  on  the  estate  of  the  assured.  The  administrator  commenced 
the  action  against  the  company  in  a  court  of  the  State,  which  was 
removed  to  the  United  States  court.  The  statute  of  Illinois  re- 
quired every  life  insurance  company,  not  incorporated  in  Illinois, 
to  appoint  in  writing  a  resident  attorney,  upon  whom  all  lawful 
process  might  be  served  with  like  effect  as  if  the  company  existed 
in  that  State,  with  a  stipulation,  that  process  served  on  the  attorney 
should  be  of  the  same  force  and  validity  as  if  served  on  the  com- 
pany; and  the  statute  provided,  that  service  on  such  attorney  shall 
be  sufficient  service  on  the  company.  Blatchford,  .!.,  says  :  *'  In 
view  of  this  legislation  and  the  policy  embodied  in  it,  when  this 
corporation,  not  organized  under  the  laws  of  Illinois,  has,  by  virtue 
of  those  laws,  a  place  of  business  in  Illinois,  and  a  general  agent 
there,  and  a  resident  attorney  there  for  the  service  of  process,  and 
can  be  compelled  to  pay  its  debts  there  by  judicial  process,  and  has 
issued  a  policy  payable,  on  death,  to  an  adminiatrutor,  the  coipora- 
tion  must  be  regarded  as  having  a  domicile  there,  in  the  sense  of 
the  rub,  that  the  debt  on  the  policy  is  assets  at  its  domicile,  so  as 
to  uphold  the  grant  of  letters  of  administration."     The  right  of  th# 
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Illinois  administrator  to  maintain  the  suit  was  gastained,  although 
the  domicile  of  the  asBored  was  neither  in  Illinois  nor  in  Massachu- 
setts. 

The  administrator  appointed  in  New  York  has  never  had  posses- 
sion of  the  policy,  and  has  not  commenced  any  suit  against  the  de- 
fendant in  that  State.  Upon  the  authorities  cited^  as  well  as  on 
principle,  we  hold  that  on  the  facts  stated  in  the  replication,  the 
defendant  had  a  domicile  in  this  State,  in  the  meaning  that  the 
debt  on  the  policy  is  an  asset  at  its  domicile;  and  that  the  defend- 
ant is  suable  in  the  courts  of  this  State,  as  process  could  be  and 
was  served  in  the  manner  provided  by  the  law.  Such  asset  is  sub- 
ject to  administration  in  this  State. 

The  plaintiff  having  been  qualified  as  executrix  by  a  court  having 
jurisdiction  where  the  decedent  had  his  domicile  at  the  time  of  issu- 
ing the  policy,  and  at  the  time  of  his  death,  and  having  the  title, 
and  possession  coming  to  her,  has  the  right  to  collect  the  debt,  if 
she  is  not  compelled  to  resort  to  a  suit  in  New  York.  For  this 
purpose  she  is  authorized  to  bring  and  maintain  this  action.  The 
City  Court  having  jurisdiction  of  the  subject-matter  and  the  part- 
ies, the  judgment  she  has  obtained  is  entitled  to  the  same  faith  and 
credit  in  New  York  as  in  Alabama  notwithstanding  an  administra- 
tor had  been  appointed  in  New  York.  No  such  injustice  can  ensue 
us  a  double  satisfaction,  unless  by  the  laches  of  the  defendant. 
Judgment  in  this  suit  and  its  payment  will  operate  to  bar  any  sub. 
sequent  action  that  may  be  brought  by  the  New  York  administra- 
tor. Wallace  v.  McGonnell,  13  Pet.  136;  Whipple  v.  Robbins,  97 
Mass.  107;  Whart  Confl.  of  Laws,  §  626.  "The  priority  of  suit 
will  determine  the  right." 

We  have  not  deemed  it  necessary  to  consider  the  distinction 
made  in  some  cases  in  favor  of  the  right  of  an  executor  over  an  ad- 
ministrator appointed  in  one  State,  to  collect  debts  due  from  debt- 
ors residing  in  another.  As  in  this  State,  letters  testamentory  must 
be  granted  before  the  executor  is  invested  with  any  authority  over 
the  assets,  we  prefer  to  rest  our  decision  on  principles  applicable 
alike  to  both. 

The  demurrer  to  the  replication  was  properly  overruled. 

Judgment  affirmed. 
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South  akd  North  Alabama  Railboad  Compaky  v.  Huffmak. 

(76  Ala.  408.) 

QagrrieT  —  railroad  —  unUntful  expuhum. 

The  plaintiff  having  parchased  at  Birmlngliam  a  ticket  to  Hanceville,  a  station 
ten  miles  bejond  Blount  Springs,  entered  a  freight  train  which  was  not  au- 
thorbed  to  carry  passengers  beyond  Blount  Springs;  he  testified  that  the 
ticket  agent  directed  liim  to  take  it;  being  informed  by  the  conductor,  after 
starting,  that  he  could  not  be  carried  beyond  Blount  Springs,  he  declined  to 
leave  the  train,  as  the  conductor  offered  him  an  opportunity  to  do,  and  de- 
clared that  he  would  go  on,  and  having  surrendered  his  ticket,  which  the 
conductor  thereupon  cancelled,  he  travelled  to  Blount  Springs,  and  was  there 
required  by  the  conductor  to  leave  the  train.  Held,  that  the  company  was 
not  liable  unless  the  ticket  agent  gave  that  direction.* 

ACTION  for  UDlawful  expulsion  from  railroad  train.     The  opin- 
ion states  the  case.    The  plaintiff  had  judgment  below. 

Hewitt  <t  Walker  and  Thomas  Q.  Jones^  for  appellant. 

McAdory  £  Gillespie,  contra. 

Sto^tb,  G.  J.  Since  railroads  have  been  constructed,  they  have 
4lri?eQ  from  the  field  almost  every  other  mode  of  travel  and  trans- 
portation between  points  connected  by  them.  They  are  huge  enter- 
prises, requiring  very  many  officers^  agents  and  employees  for  their 
successful  operation.  The  travelling  and  shipping  public,  in  hav- 
ing transactions  with  them  are  brought  in  contact  only  with  their 
oflBcers  and  employees  of  relatively  inferior  grade.  The  traveller 
sees  and  knows  only  the  local  ticket  agent,  the  conductor,  and  per- 
haps the  baggage  master.  To  him  they  present  the  embodiment  of 
the  corporation,  to  whom  he  must  look  for  protection,  and  to  a 
limited  extent,  instruction.  He  is  not  presumed  to  know  the  rules 
and  regulations  of  the  company;  for  of  necessity  they  must  be 
many,  and  to  the  uninformed,  intricate.  His  purpose  is  travel  or 
transportation  to  a  given  point,  and  the  railroad  officials  must  sup- 
ply the  details.  He  has  neither  the  requisite  knowledge  nor 
power  to  furnish  these.  If  travel  be  his  aim,  he  approaches  the 
ticket  agent,  informing  him  of  his  point  of  destination.     Paying 

*  See  Murdoch  v.  Boston  dh  Albany  R.  Co.  (137  Mass.  293),  50  Am.  Rep.  307; 
/JU.  9.  K  ^y  Co,  V.  HasieU  (62  Tex.  256),  50  Am.  Rep.  525,  and  note  527. 
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for  the  ticket  the  price  demanded  under  the  tariff  of  charges,  he 
has  done  all  required  of  him  to  secure  his  right  of  transit  over  the 
railway  to  the  point  or  station  to  which  he  requested  a  ticket 

It  is  claimed  for  plaintiff  and  was  so  testified  by  him,  that  his 
application  for  a  ticket  waa  made  late  in  the  afternoon,  or  evening 
—  according  to  his  version,  after  six  o'clock.  He  informed  the 
agent  that  he  wished  to  go  that  evening  to  Uanceville,  and  he  ob- 
tained a  ticket  to  Hanceville.  He  further  testified  that  the  ticket 
agent  pointed  out  to  him  a  freight  train  with  caboose  attached, 
then  about  to  leave  in  the  direction  of  Hanceville,  and  informed 
him  that  was  the  train  he  should  go  on.  He  entered  the  train  and 
remained  there  until  the  train  moved  off  soon  afterward.  Tip  to 
this  time^  the  plaintiff's  testimony  is  all  that  sheds  any  lighten  the 
transaction.    This  closes  all  connection  with  the  ticket  agent 

The  plaintiff  and  the  conductor  differ  as  to  what  took  place  after 
the  train  was  put  in  motion.  The  conductor  called  for  plaintiff's 
ticket^  as  he  says,  some  two  to  four  hundred  yards  from  the  point 
of  departure,  and  within  the  corporate  limits  of  Birmingham,  where 
plaintiff  entered  the  train.  The  plaintiff  says  it  was  three  or  four 
miles  after  they  had  left  the  depot.  In  all  else  there  is  no  substan- 
tial difference  between  them.  As  soon  as  the  ticket  was  shown  to 
the  conductor,  he  informed  plaintiff  he  was  on  the  wrong  train, 
and  that  under  his  orders  he  was  not  permitted  to  carry  him  be- 
yond Blount  Springs,  a  station  some  ten  miles  short  of  Hanceville. 
He  then  proposed  to  plaintiff  to  stop  his  train  and  permit  him  to 
get  off.  Plaintiff  replied  that  he  had  a  ticket  to  Hanceville,  and 
wished  to  go  there,  and  that  the  ticket  agent  had  pointed  out  this 
as  the  right  train.  The  conductor  still  informed  him  he  would  be 
compelled  to  put  him  off  at  Blount  Springs,  and  could  not  carry 
him  to  Hanceville,  and  he  offered  plaintiff  the  privilege  of  then 
getting  off.  Plaintiff  replied  that  he  would  go  on.  The  con- 
ductor then  took  possession  of  the  ticket  and  cancelled  it.  Nothing 
further  is  shown  until  the  train  stopped  at  Blount  Springs.  At 
Blount  Springs  the  plaintiff  importuned  the  conductor  to  let  him 
proceed  to  Hanceville,  and  was  unwilling  to  leave  the  train.  The 
conductor  again  informed  him  he  had  no  authority  to  carry  him 
farther,  and  that  he,  the  conductor,  would  lose  his  place  if  he  did 
so.  He  further  informed  the  plaintiff  that  he  must  leave  the  train, 
or  he,  the  conductor,  would  have  to  put  him  off.  On  this  repre- 
sentation the  plaintiff  left  the  train,  unwillingly  and  under  pro- 
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test)  ten  miles  short  of  Hanceville,  his  destination.  There  was 
testimony  that  the  train  on  which  plaintiff  travellee^ — a  freight 
train  with  caboose  attached  —  was,  under  the  road's  regulations^ 
permitted  to  carry  passengers  between  Birmingham  and  Blount 
Springs,  but  no  farther  north.  This  presents  all  the  material 
aspects  of  the  testimony. 

It  is  common  knowledge  that  railroad  corporations  usually  em- 
ploy two  classes  of  trains  —  one  for  passengers  and  another  for 
freight  Freight  trains  do  not  generally  transport  passengers,  and 
when  they  do  so  it  is  by  permission  of  the  railroad's  management; 
and  when  the  permission  is  granted,  it  may  be  done  with  any  rea- 
sonable limitations  the  management  may  impose.  There  is  this 
qualification:  a  railroad,  being  a  common  carrier,  cannot  discrimi- 
nate between  persons  if  such  persons  conform  to  the  rules  of  the 
corporation.  Less  than  this  could  not  be  classed  as  a  rule.  We 
can  perceive  nothing  unreasonable  in  the  rule  or  regulation  which 
it  18  claimed  was  imposed  on  this  train.  If  such  regulation  be 
shown  to  exist,  then  the  conductor  committed  no  wrong  in  requir- 
ing the  plaintiff  to  leave  the  train  at  Blount  Springs.  In  this  con- 
nection and  to  this  end  the  Circuit  Court  should  have  permitted 
the  defendant  to  prove  the  regulation  by  the  order  itself.  It  was 
admissible  for  no  other  purpose. 

It  is  contended  for  appellee  that  the  conductor  was  guilty  of  a 
tort  in  this,  that  after  taking  and  retaining  plaintiff 's  ticket,  which 
on  its  face  secured  to  him  transportation  to  Hanceville,  he  had  no 
right  to  eject  him  from  the  train  until  he  was  carried  the  full  dis- 
tance the  ticket  called  for.  This  would  probably  be  the  case  if  the 
conductor  had  silently  taken  and  cancelled  the  ticket  without  giv- 
ing to  plaintiff  the  requisite  information.  The  testimony  however 
tends  to  show  that  at  the  first  sight'  of  the  ticket  the  conductor 
informed  the  plaintiff  he  could  not  carry  him  beyond  Blount 
Springs,  and  that  he  then  proposed  to  stop  the  train  and  allow 
plamtifl  to  get  off.  The  testimony  further  tends  to  show  that 
plaintiff  declined  to  get  off,  saying  he  would  go  on.  If  this  be  so, 
then  plaintiff  must  be  held  to  have  elected  to  use  and  get  the  ben- 
efit of  his  ticket  as  far  as  Blount  Springs;  and  doing  so,  the  con- 
ductor had  no  authority  to  require  him  to  leave  the  train  until  he 
reached  Blount  Springs.  If  he  had  done  so  he  would  have  been 
guilty  of  a  tort  The  ticket  secured  plaintiff's  right  of  transporta- 
tion over  defendant's  road  as  far  toward  Hanceville  as  the  train  he 
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was  on  had  authority  to  carry  him.  Availing  himself  of  this  right 
he  cannot  complain  that  his  ticket  was  taken  up  and  cancelled.  To 
hold  otherwise  would  be  to  require  the  road  to  carry  plaintiff  to 
Blount  Springs  without  compensation,  notwithstanding  he  elected 
to  go  so  far.  If  the  road^s  instructions  were  such  as  is  claimed  we 
see  no  eyidence  of  wrong  done  either  by  the  railroad  company  or 
by  the  conductor,  so  far  as  the  conduct  of  the  latter  is  concerned. 
He  did  only  what  ho  was  bound  under  his  instructions  to  do,  and 
there  is  no  evidence  that  he  used  any  violence,  force  or  rudeness 
in  doing  so. 

Recurring  to  the  conduct  of  the  ticket  agent :  There  are  many 
adjudged  cases  in  which  railroad  corporations  have  been  held  re- 
sponsible for  injuries  resulting  from  erroneous  advice  or  instmc- 
tions  given  by  the  officers  of  the  corporation.  The  case  of  Burn- 
ham  v.  Or.  Trunk  Ry  Oo,,  63  Me.  298 ;  s.  c,  18  Am.  Rep.  220, 
was  a  case  where  the  erroneous  instruction  was  given  by  the  ticket 
agent.  Of  similar  import  are  the  following  cases:  Oalvesion  H.  ^ 
San  A.  R.  Co.  v.  Donahoe,  56  Tex.  162 ;  Beauchamp  v.  Inter,  i 
Or.  N.  R.  Co.y  66  Tex.  239;  9  Am.  &  Eng.  R.  Gas.  207,  287.  In 
the  following  cases  the  fault  lay  with  the  conductor  :  Lambeth  v. 
N.  a  R'y  Co.,  66  N.  C.  494;  s.  c,  8  Am.  Rep.  608;  Oa.  R.  & 
Banking  Co.  v.  McCurdy^  45  6a.  288;  8,  c,  12  Am.  Rep  677; 
Palmer  v.  Railroad^  3  S.  G.  680;  s.  c,  16  Am.  Rep.  750;  Vankirk 
V.  Pen7i.  R.  Co.y  76  Penn.  St.  66 ;  8.  c,  18  Am.  Rep.  404;  Lake 
Erie  d  W.  R.  Co.  v.  Fix,  88  Ind.  381;  8.  c,  46  Am.  Rep.  464.  In 
all  these  cases  it  was  ruled  that  the  railroad  corporation  was  liable 
for  the  erroneous  advice  and  direction  given  by  its  agents  in  change. 
We  think  the  rule  a  sound  one,  and  will  adopt  it.  See  also  Red- 
field  on  Railwajrs,  98*  et  seq.  j  Lavrans  v.  R.  Co.,  15  Minn.  49 ; 
8.  c,  2  Am.  Rep.  102;  Toledo,  W.  £  W.  Ry  Co.  v.  Wright,  68  Ind. 
586;  s.  c,  34  Am.  Rep.  277;  Toledo,  P.  d  W.  R'y  Co.  v.  Pindar, 
63  m.  447 ;  s.  c,  6  Am.  Rep.  57;  Piedmont  d  A.  Life  Ins.  Co  v. 
Young,  58  Ala.  476:  M.  &  E.  Wy  Co.  v.  Kolb,  73  Ala.  396. 

In  the  case  of  Wilkinson  v.  Searcy ,  at  this  term,  we  defined  with 
a  good  deal  of  care  the  nature  and  character  of  a  tortious  act, 
which  will  authorize  vindictive  or  punitive  damages.  We  have  no 
wish  to  repeat  or  depart  from  what  we  there  said.  We  hold  that 
the  last  two  charges  asked  by  defendant  —  those  relating  to  vindic- 
tive damages  —  ought  to  have  been  given. 

Reversed  and  reniandcJ. 
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ae  Ala.  572.) 

CoTpoToHon — idtra  vires  — personal  injury. 

AoorpanKtion  chartered  only  as  a  railroad  and  banking  company,  although  it  has 
BO  aathority  to  ran  a  steamboat,  is  still  liable  to  a  passenger  injured  on  a 
steamboat  operated  by  it.    (See  note,  p.  858.) 

ACTION  for  personal  injuries.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

John  D.  Jtoquemore  and  John  Feabody,  for  appellant. 
8.  F.  RicB  and  H.  R.  Shorter,  contra. 

CiAPTON,  J.  The  Central  Railroad  and  Banking  Company  was 
chartered  by  the  State  of  Georgia,  for  the  purpose  and  with  power  to 
construct  and  operate  a  railroad  from  Savannah  to  Macon^  and  to 
organize  and  do  a  banking  business.  The  complaint  alleges  that 
the  defendant  and  one  Whitesides  were  the  owners  and  proprietors 
of  a  steamboat  called  the  George  W.  Wylly,  and  were  engaged  in 
operating  the  same  on  the  Chattahoochee  river,  for  the  carriage  of 
pasaengers  and  freight  from  Columbus,  Georgia,  to  Apalachicola, 
Florida,  and  intermediate  landings.  The  action  is  brought  by 
appellee,  to  recover  damages  for  injuries  sustained,  while  a  passenger 
on  the  boat  in  April,  1883. 

[Minor  matters  omitted.] 

The  merits  of  the  case  involve  the  consideration  of  the  questions, 
whether  the  corporation  has  power,  under  its  charter,  to  own  steam- 
boats, and  to  engage  in  association  with  a  natural  person,  in  the 
business  of  carrying  persons  and  freights  on  the  Chattahoochee 
river,  and  if  without  power,  whether  under  any,  and  what  circum- 
stances, it  is  liable  to  a  passenger  for  injuries  resulting  from  the 
negligence  or  unskillfulness  of  those  in  charge  of  the  boat. 

The  general  rule,  that  corporations  created  by  an  act  of  the  legis- 
latnre,  or  organized  under  general  laws,  can  exercise  only  the  powers 
expressly  granted,  the  implied  powers  necessary  and  proper  to  carry 
into  effect  the  express  powers,  and  such  incidental  powers  as  pertain 
to  the  purpooes  of  their  creation,  is  not  controverted.  It  may  be 
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conceded,  that  a  railroad  company,  in  the  absence  of  express  power, 
is  authorized  to  make  tariff  arrangements  for  transportation  bj 
water,  or  may  purchase,  own,  and  operate  steamboats,  or  other 
water-craft,  when  such  an  arrangement  or  business  legitimately  per- 
tains to  the  corporate  purposes,  or  may  reasonably  be  infened  to 
have  been  contemplated  and  intended  by  the  creating  power.  Such 
power  is  incidental  to  the  purposes  of  the  corporation,  and  such  in- 
ference is  reasonable,  when  a  niilroad  company  is  incorporated  with 
power  to  construct  a  railroad  between  fixed  and  designated  termini, 
and  to  effectuate  the  construction  it  is  necessary  to  cross  navigable 
rivers,  bays,  or  arms  of  sea,  which  on  account  of  their  width  and 
depth,  or  from  pthcr  causes,  cannot  be  bridged;  or  when  a  body  of 
water,  lying  at  the  termination  of  the  railroad  proper,  separates  it 
from  the  metropolis,  to  and  from  which  it  was  contemplated,  in- 
tended, and  is  necessary  to  transport  freight  and  pafisengers  con- 
veyed over  the  road,  —  "from  the  ostensible  and  substantial^- 
mini  of  their  route,"  or  when  the  act  under  which  the  company  is 
organized  authorizes  it  ^'to  contract  for  the  transportation  and 
delivery  of,  and  to  deliver  persons  and  property  conveyed  over  their 
road,  beyond  its  termini."  Wheeler  v.  S.  F.  £  A,  R.  Co,,  31  Gal.  46; 
Shawmut  Bank  v.  Plattsburgh,  etc,  R,  Co,,  31  Vt.  491;  So,  Wake 
R.  Co.  V.  Redmond,  10  0.  B.  (N.  S.)  674.  In  such  cases,  the  power  is 
implied,  as  necessary  and  proper  to  accomplish  the  objects  of  the 
incorporation ;  or  is  incidental,  pertaining  to  its  purposes  as  ex- 
pressed in  the  charter  or  general  law,  and  without  which  the  express 
powers  are  ineffectual. 

In  Wfieeler  v.  8.  F.  £  A.  R.  Co.,  supra^  it  is  said:  "It  is  one 
thing  to  build  and  own  a  line  of  steamers  to  some  foreign  country, 
or  some  distant  port,  carrying  on  a  wholly  distinct  and  independent 
business  entirely  foreign  to  the  objects  of  a  railroad  corporation, 
which  might  just  as  well,  and  a  great  deal  better,  be  transacted  by 
some  other  company  organized  for  the  purpose,  and  quite  another, 
to  own  and  control  steamboats  for  crossing  rivers  and  bays  in  the 
line  of  the  road,  and  the  use  of  which  is  convenient,  proper,  and 
necessary  to  a  successful  accomplishment  of  the  objects  for  which 
the  road  is  built  and  operated."  It  may  be  stated,  generally,  that 
a  corporation  has  no  power  to  engage  in  any  business,  not  author- 
ized by  the  law  of  its  creation,  and  a  railroad  company  is  unauthor- 
ized to  use  or  apply  its  funds  in  aiding  and  carrying  on  business 
foreign  to,  and  unconnected  with  its  proper  and  legitimate  purposes 
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and  objects,  although  the  design  and  effect  may  be  to  augment  the 
business  of  the  road,  and  increase  the  profits  of  the  corporators. 
Under  the  operation  and  application  of  the  general  rule,  it  has  been 
held,  that  a  company  incorporated  for  the  construction  of  a  plank- 
road  between  designated  points,  with  the  right  to  take  tolls,  is  not 
authorized  to  establish  a  stage-line  on  their  road  (  Wiswall  y.  0,  <& 
R.  P.  R.  Co.,  3  Jones  Eq.  183);  that  a  corporation  chartered  to  lay 
out,  make,  and  keep  in  repair  a  road  from  a  point  in  the  vicinity  of 
Mt  Washington  to  the  top  of  the  mountain,  and  to  take  tolls,  and 
to  build  and  own  toll-houses,  had  no  authority  to  establish  stage 
and  transportation  lines  {Downing  y.  ML  Wash.  JR.  Co.,  40  N.  H. 
230),  and  that  corporations  organized  to  construct  and  operate  rail- 
roads haYe  no  power  to  buy  steamboats  to  run  in  connection  with 
their  roads.  Pearce  v.  M.  £  Ind.  R.  Co,,  21  How.  441.  Lord 
Laxodalb,  as  quoted  by  Mr.  Justice  Campbell,  in  the  case  last 
cited,  says:  ''Ample  powers  are  given  for  the  purpose  of  con- 
structing and  maintaining  the  railway,  and  for  doing  all  business 
required  for  its  proper  use  when  made.  But  I  apprehend  that  it 
has  nowhere  been  stated,  that  a  railway  company,  as  such,  has  power 
to  enter  into  all  sorts  of  other  transactions.  Indeed,  it  has  been 
properly  admitted,  that  railway  companies  haYe  no  right  to  enter 
into  new  trades  or  businesses,  not  pointed  out  by  the  acts.  But  it 
has  been  contended,  that  they  haYe  a  right  to  pledge,  without  limit, 
the  f ands  of  the  company  for  the  encouragement  of  other  transac- 
tions howeYer  Yarious  and  extensive,  provided  that  the  object  of 
that  liability  is  to  increase  the  traffic  upon  the  railway,  and  thereby 
to  increase  the  profits  of  the  shareholders.  There  is  however  no  au- 
thority for  any  thing  of  that  kind."  The  statute  of  creation,  con- 
strued as  including  not  only  the  expressly  granted  powers,  but  also 
implied  and  incidental  powers  —  powers  necessary  and  directly  ap- 
propriate to  the  execution  of  the  express  powers  —  is  the  measure 
of  the  powers  of  the  corporation  and  operates  to  the  exclusion  of 
all  others. 

A  late  decision  of  the  Supreme  Court  of  Georgia  has  rendered  a 
further  discussion  of  the  question  unnecessary.  In  Ounn  v.  Cent, 
R.  A  Bankintj  Co.^  that  court  has  construed  the  powers  conferred 
by  the  charter  of  the  defendant,  and  held  that  the  corporation  has 
no  power  to  enter  into  a  partnership  with  a  natural  person  to  pur- 
chase and  run  a  steamboat  on  one  of  the  rivers  of  that  State.  This 
decision  was  made  in  a  suit  brought  by  a  passenger  on  the  same 
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Meumboat,  to  recover  damages  for  injuries  sustained  at  the  same 
time  and  under  the  same  circumstances  as  the  plaintiff  in  the  pres- 
ent action.  If  we  entertained  doubt  of  the  power  of  the  defendant 
to  engage  in  such  business,  when  it  is  said,  ''to  bo  in  doubt  is  to  be 
resolve<l,"  comity  would  suggest  an  acceptance  of,  and  acquiesceuce 
in  the  construction  of  the  statutes  of  that  State,  under  which  the 
corporation  was  organized,  by  the  court  of  last  resort.  We  observe 
however  an  allusion  to  another  statute,  which  authorizes  railroad 
companies  "  to  build,  construct,  and  run  as  part  of  their  corporate 
property,  such  number  of  steamboats  or  vessels  as  they  may  deem 
necessary  to  facilitate  the  business  of  such  companies."  This  stat- 
ute- does  not  appear  in  the  present  record,  and  cannot  be,  and  is 
not  considered  by  us. 

With  the  postulate  assumed,  that  the  defendant  has  no  authority 
to  own  and  operate,  in  association  with  a  natural  person,  a  steam- 
boat on  the  Chattahoochee  river,  for  carrying  persons  and  freights, 
there  remains  to  be  considered  the  liability  of  the  defendant  to  a 
person  for  injuries  suffered  on  a  boat  thus  owned  and  operated 
while  a  passenger  thereon. 

This  court  has  repeatedly  decided,  that  the  contracts  of  corpora- 
tions, which  they  have  no  power  to  make,  are  void,  and  that  the 
courts  will  not  enforce  them.  '^  Such  contracts  on  the  part  of  a 
corporation  are  ultra  vires  and  void,  and  no  right  of  action  can 
spring  out  of  them."  Marion  Sav.  Bank  v.  Dunkin,  54  Ala.  471; 
Chambers  v.  Falhier,  65  Ala.  448.  No  contract  made  by  a  corpora- 
tion, not  within  the  scope  of  its  powers,  can  be  made  valid,  or  the 
foundation  of  a  right  of  action  by  the  assent  of  the  shareholders. 
If  the  corporation  attempts  to  carry  such  contract  into  execution, 
dissentient  stockholders,  though  a  minority,  may  restrain  its  con- 
summation. And  if  suit  is  brought  against  the  corporation  on  such 
contract  they  may  avail  themselves  of  the  defense  of  ultra  vires. 
Davis  V.  Old  Col  It,  Co.,  131  Mass.  258;  s.  c,  41  Am.  Rep.  221. 
The  settled  doctrine  of  this  court  is,  that  a  reception  and  retention 
of  the  fruits  and  benefits  of  the  transaction  do  not  estop  the  cor- 
poration from  denying  its  power  to  make  the  contract;  though  an 
action  may  be  maintained,  in  a  proper  case,  against  a  corporation, 
for  the  money  or  property  received,  the  legal  effoct  of  such  suit  being 
a  disaffirmance  of  the  prohibited  contract. 

Were  the  present  action  founded  on  a  contract  of  transportation, 
it  is  unquestionable,  that  the  defendant  could  successfully  interpose 
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the  defense  of  uUra  vires.  The  action  is  however  ex  delicto  founded 
oa  the  common-law  duty  of  a  common  carrier.  The  plaintiff  does 
not  require  the  aid  of  an  illegal  contract  to  establish  his  case;  its 
enforcement  is  not  necessary  to  entitle  him  to  a  recovery.  The 
rules  applicable  are  those  which  govern  in  cases  of  torts  committed 
by  a  corporation.  The  question  is,  what  is  the  liability  of  a  cor- 
poration for  a  tort  committed  while  transacting  a  business  without 
and  beyond  the  purview  of  the  corporate  powers  and  purposes  ? 
This  is  followed  by  another  question,  by  whmt  authority,  and  in 
what  manner  can  a  corporation  be  subjected  to  such  liability? 

While  as  the  law  confers  no  power  or  permission  to  commit  a 
wrongful  act,  every  species  of  tort  may  be  technically  uUra  vires^  it 
is  well  established,  that  corporations  may  commit  almost  every  kind 
of  tort,  and  be  liable  to  an  action  for  the  same.  In  such  case  the 
doctrine  of  tdfra  vires  has  no  application.  Mer,  Bank  y.  Stale 
Bank,  10  Wall.  604.  "A  corporation  is  liable  to  the  same  extent 
and  under  the  same  circumstances  as  a  natural  person  for  the  con- 
sequences of  its  wrongful  acts,  and  will  be  held  to  respond  in  a  civil 
action,  at  the  suit  of  an  injured  party,  for  every  grade  and  descrip- 
tion of  forcible,  malicious,  or  negligent  tort  or  wrong  which  it  com- 
mits, however  foreign  to  its  nature,  or  beyond  its  general  powera 
the  wrongful  transaction  or  act  may  be."  JV".  V.  £  N',  H,  R.  Co, 
V.  ScJnn/?rr,  34  N.  Y.  30.  Accordingly  actions  have  been  main- 
tained against  corporations  for  libel,  malicious  prosecutions,  assault 
and  other  torts  too  numerous  to  bo  mentioned.  Greea  v.  Lon.  Gen. 
Oni.  Co,,  7C.B.  (N.  S  )  -.'90;  P,  W,  &  B,  R  Co.  v.  Qv if/by.  21  How. 
202;  Jordan  v.  Ala,  Gt.  So.  R,  Co.y  74  Ala.  85.  Generally  it  may 
he  said  that  corporations  are  liable  for  the  consequences  of  tortious 
acts  done  by  its  authority,  though  not  within  the  scope  of  its 
powers,  express,  implied,  or  incidental.  The  distinction  between  the 
I'lbility  of  a  corporation  on  an  nnauthorized  contract,  and  for  a  neg- 
ligent or  wrongful  act  in  the  performance  of  such  contract,  is 
clearly  an  J  properly  drawn  by  Sklden",  J.,  in  Bissell  v.  Midi.  So, 
£  M.  Ind,  /»,  Coa.y  22  !N".  Y.  258,  which  was  an  action  by  a  pas- 
senger on  a  train  of  cars  which  by  contract  the  two  companies  were 
unitedly  running,  for  a  breach  of  duty  to  convey  him  safely,  the 
passenger  having  been  injured  by  the  negligence  of  their  servants. 
The  defense  of  the  companies  was  that  in  making  the  contract 
*.hey  transcended  their  powers,  and  consequently,  in  judgment  of 
law,  thev  were  not  operating  the  rond.  and  did  not  undertake  to 
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carry  the  plaintiff  over  it.  After  holding  that  the  contract  to  ope- 
rate  the  consolidated  roads  and  to  transport  the  plaintiff  was  ille- 
gal  and  void,  he  says:  ''It  is  said  that  if  the  contract  was  ultra 
vireSf  and  the  corporation  is  protected  from  all  responsibility  for 
its  violation  on  that  ground,  it  must  be  equally  free  from  responsi- 
bility for  an  injury  inflicted  while  attempting  to  perform  it  Bat 
this  I  apprehend  by  no  means  follows,  though  it  is  probably  true 
so  far  as  the  duty  to  observe  due  care  grows  out  of  the  contract 
The  plaintiff's  claim  however  rests  not  upon  his  contract, but  upon 
the  right  which  every  man  has  to  be  protected  from  injury  through 
the  carelessness  of  others.  It  has  the  same  legal  foundation  as 
that  of  one  who  has  been  injured  by  the  negligent  driving  of  some 
person  upon  the  public  highway,  or  has  been  run  over  by  a  train 
of  cars,  when  crossing  the  railroad  track.  The  duty  to  observe 
care  in  these  cases  arises  not  upon  any  contract^  but  from  the  obli- 
gation whicli  rests  upon  all  persons,  whether  natural  or  artificial, 
so  to  conduct  as  not  through  their  negligence  to  inflict  injury  upon 
others."  An  exemption  from  liability  in  such  cases,  because  the 
act  is  ultra  vires,  would  be  a  license  to  corporations  to  do  wrongs 
to  others.  From  these  principles  it  follows  that  if  the  defendant 
undertook  the  business  of  transporting  persons  by  a  mode  of  con- 
veyance other  than  that  authorized  and  provided  by  the  charter, 
its  duties  and  responsibilities  to  a  passenger  are  the  same  as  if  the 
business  was  authorized  and  legal. 

[But  on  another  ground] 

Reversed  ar^d  remanded. 

Note  btthe  Reporter.  See  Harriman  v.  FlrH  Bryan  BapHtt  Ckurth,  88 
Ga.  ia6;  s.  c,  86  Am.  Rep.  117. 

In  New  York,  Lake  Erie  db  Western  Railvoay  Co.  v.  Haring,  New  Jenej 
Court  of  Errors  and  Appeals,  47  N.  J.  L.  137,  it  was  held  that  where  the  plaint- 
iff was  injured  by  the  mismanagement  of  a  street  horse  car,  the  defeudaot's 
contention,  that  as  the  corporation  had  no  franchise  it  could  not  be  liable  to  the 
action,  was  untenable.  The  court  said:  "The  ground  assigned  was  that  the 
plaintiff  in  error  could  not  legally  undertake  the  employment  in  question,  not 
having  been  vested  with  the  requisite  franchise,  and  that  consequently  it  was 
not,  in  its  corporate  capacity,  liable  for  any  of  the  consequences  of  such  emplov- 
ment.  But  the  doctrine  of  ultra  vires  does  not  apply  to  torts  of  this  uature. 
It  would  indeed  be  an  anomalous  result  in  legal  science  if  a  corporation  should 
be  permitted  to  set  up,  that  inasmuch  as  a  branch  of  the  business  prosecuted  br 
it  was  wrongful,  therefore  all  the  special  wrongs  done  to  individuals  in  the 
course  of  it  were  remediless.  But  in  such  situations  corporate  bodies,  like  in- 
dividuals, cannot  take  advantage  of  their  own  wrong  by  way  of  defense.    K 
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corporations  are  not  to  be  lield  responsible  for  injuries  to  persons  done  in  the 
tnosaction  of  a  series  of  wrongful  acts,  such  an  immunity  would  have  a  wide 
scope.  All  wrongs  done  by  such  bodies  are,  in  a  sense,  tUtra  tires,  and  if  the 
want  of  a  franchise  to  do  the  tortious  act  be  a  defense,  then  corporations  have 
a  dispensation  from  liability  for  these  acts  peculiar  to  themselves.  There  does 
not  appear  to  have  been  much  discussion  of  this  subject,  but  a  case  decided  by 
the  Supreme  Court  of  Tennessee  is  directly  on  the  point.  The  precedent  re- 
ferred to  is  reported  in  53  Tenn.  634,  and  is  entitled  Hutchinson  v.  Western  db 
AtlafUie  R.  Co.  It  was  an  action  against  a  corporation  for  damages  occasioned 
by  the  negligence  of  its  employees.  It  appeared  that  the  railroad  company  was 
without  authority  running  a  line  of  steamers,  and  the  plaintiff  had  been  hurt 
br  the  mismanagement  of  one  of  them.  The  defense  of  ultra  vires  was  inter- 
posed in  that  case  as  in  the  present,  but  it  was  rejected  on  the  ground  that  such 
doctrine  had  no  application  to  torts  of  that  character.  This  exception  cannot 
prevail. " 

In  Buffett  v.  TVoy  db  Boston  B.  Co.,  40  N.  Y.  168,  the  defendant  chartered  to 
operate  a  railroad  between  Troy  and  the  State  line  at  Pownal,  ran  a  stage 
sleigh  to  carry  passengers,  between  the  station  at  Schaghticoke  and  that  village, 
aboat  a  mile  distant.  "  It  was  the  practice  to  start  the  sleigh  at  the  upper 
end  of  the  village,  picking  up  passengers  as  it  proceeded  down  the  street;  the 
driver  was  furnished  with  railroad  tickets  by  the  company,  and  sold  them  to 
passengers,  usually,  after  their  arrival  at  the  station,  but  sometimes  at  the 
Tillage;  the  plaintiff  on  this  occasion  rode  in  the  sleigh  toward  the  station,  for 
the  purpose  of  taking  a  passage  to  the  city  of  Troy,  but  was  injured  before 
reaching  the  station."  The  court  said:  "  The  objection  is  made  that  the  de- 
fendants, being  incorporated  to  carry  passengers  between  Troy  and  Pownal, 
have  no  power  or  authority  to  enter  into  contracts  for  transportation  on  or  over 
any  territory  not  included  between  those  points,  and  that  their  authority  is  to 
transport  by  railroad  and  not  by  stage.  These  objections  have  been  fully  con- 
sidered in  the  cases  already  decided  in  this  court.  Hart  v.  Rensselaer  d  S.  R. 
Co.,  8  N.  Y.  87,  decided  that  where  a  company  made  a  contract  for  transporta- 
tion of  persons  and  property  beyond  its  own  line,  and  over  the  line  of  another 
company,  it  was  responsible  for  a  failure  to  perform  such  contract.  Quimfty 
V.  VanderbiUt  17  N.  Y.  806,  is  to  the  same  effect.  The  action  however  was 
against  an  individual  and  not  against  a  corporation.  In  BirdseU  v.  Michigan, 
etc.,  R.  Co.,  22  N.  Y.  258,  where  a  passenger  was  injured  upon  being  trans- 
ported beyond  the  authorized  lines  of  the  defendant,  the  same  result  was 
reached.  Elaborate  opinions  were  delivered  by  Comstock,  C.  J.,  who  held 
that  the  defendants  were  liable  upon  the  contract  specifically  as  a  contract,  and 
by  Selden,  J.,  who  held  the  contract  to  be  ultra  vires  and  void,  but  that  the 
defendants  were  liable  for  their  negligence,  independent  of  Any  existing  con- 
tract. Without  settling  upon  which  ground  the  liability  should  be  placed, 
the  court  had  no  difficulty  in  determining  that  they  were  liable.  The  case 
therefore  is  a  clear  authority  in  favor  of  the  plaintiff  hern.  See  also  Cary  v. 
^.r^nd  d  Toledo  R.  Co.,  2!)  Barb.  3.");  Weed  v.  >'.  d;  ^S.  /.\  Co.,  19  Wend.  534. 
There  can  be  no  room  for  doubt  o:i  these  cases  that  wh^'  •*  a  corporation  under- 
takes a  transportation  boyond  its  charteml   line  of  lailrji.l.  and  an  injury  to 
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the  person  occurs,  the  corporation  is  liahle  in  damages.  Whether  this  injnij 
occarred  upon  another  railroad  track»  or  upon  a  cooimon  road  used  bj  it  in  the 
same  business,  would  seem  to  be  quite  unimportant.  The  principle  being 
established  that  it  is  liable  for  injuries  occurring  at  the  point  in  question,  &li 
else  follows.  A  break  or  loss  of  a  bridge  often  compels  a  railroad  to  transport 
the  passengers  a  short  distance  by  stage  or  boat,  around  the  obstruction.  It 
could  not  be  successfully  contended  that  they  were  not  bound  to  care  ij  tli^ 
transportation,  or  that  they  were  not  responsible  for  the  want  of  it" 
One  Judge  dissented. 
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Barrett  y.  Bell. 

(88  Mo.  UO.) 
Landiord  and  tenant  — appurteTuinces. 

Od  a  lease  of  hotel  property,  a  kettle,  situated  on  the  lessor's  adjacent  lot,  and 
used  bj  him  in  connection  with  the  hotel,  does  not  pass  as  appurtenant,  when 
not  indispensable  to  the  enjoyment  of  the  hotel.    {See  note,  p.  804.) 

4  CTION  of  damages.     The  opinion  skates  the  case.     The  plaint- 
il    iff  had  judgment  below. 

Smith  it'  Kranihoffi  for  appellant. 

January  i§  Whiter  for  respondent. 

Sherwood,  J.  Action  brought  before  a  justice  of  the  peace  to 
recover  damages  alleged  to  have  been  suffered  by  plaintiff,  because 
of  the  removal  by  defendant  of  a  certain  iron  kettle  from  certain 
premises  alleged  to  have  been  leased  to  the  plaintiff  by  tlie  defend- 
ant, and  it  was  also  alleged  in  the  complaint  that  the  kettle  was  u 
fixture,  and  constituted  a  portion  of  the  leased  premises,  /.  6.,  tlu* 
**Bell  house" and  the  property  appurtenant  thereto.  The  answer 
of  the  defendant  was  a  general  denial. 
VoT..  LIT  —  4G 
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Upon  the  trial,  the  plaintiff  testified  iu  his  owu  behalf,  that  since 
June,  1880,  he  had  been  the  proprietor  of  the  "  Bell  House  "  in  the 
town  of  Ilolden,  and  in  connection  with  it  used  the  kettle  in  ques- 
tion for  heating  water  with  which  to  scrub  the  floors  and  clean  the 
hotel.  The  kettle  was  situated  on  lots  30  and  31,  north  of  the 
hotel;  that  he  had  possession  of  the  ''Bell  House"  by  yirtue  of  a 
written  lease  made  by  the  defendant  to  one  R  P.  Hall,  dated 
October  1,  1878,  for  three  years,  an. I  by  Hall  assigned  to  him  on 
July  1,  1880,  with  the  consent  of  defcndunt. 

The  said  lease  was  then  offered  in  evidence.  The  portion  material 
to  this  case  was  the  granting  clause,  which 'was  as  follows:  "That 
the  said  Richard  Bell  has  this  day  leased  and  rented  to  the  said  B. 
p.  Hall,  for  and  during  the  three  years  from  and  after  the  first  day 
of  October,  1878,  the  Bell  House  in  the  town  of  Holden,  Johnson 
county,  Missouri,  situate  on  the  north  part  of  lots  60  and  61,  said 
ground  being  forty-six  feet  front  on  Pine  street  by  one  hundred 
and  thirty-eight  feet  deep  in  said  town,  with  all  the  appurtenances 
thereunto  belonging." 

It  is  quite  apparent  from  the  language  of  the  complaint,  as  well 
as  the  language  of  the  lease,  that  the  controlling  question  in  this 
ease  is  whether  the  kettle,  which  was  not  on  the  lots  specified  in 
the  lease,  but  was  set  in  an  iron  arch  or  furnace,  situated  on  lots 
30  and  31,  north  of  the  hotel,  and  separated  from  the  lots  on 
which  the  hotel  was  built  by  an  alley  some  twelve  feet  in  width, 
was  one  of  the  "appurtenances"  belonging  to  the  hotel  and  em- 
braced within  the  terms  and  specifications  of  the  lease.  The  lease, 
it  will  be  noted,  and  as  before  stated,  does  not  embrace  the  lots  on 
which  the  kettle  was  situated,  nor  is  there  any  evidence  that  de- 
fendant was  owner  of  those  lots. 

The  term  "appurtenances"  carries  with  it  no  rights  or  interest  in 
property  of  the  grantor  on  other  lands  which  he  owns,  lands  not  in- 
cluded in  the  deed  under  which  the  grantee  claims.  Bolton  v,  Bolton, 
11  Ch.  Div.  9GS;  s.  c,  32  Moak's  Eng.  Eep.  927;  Leonard  v.  WhiU,  7 
Mass.  6.  It  cannot  be  made  to  include  any  thing  not  situate  on  the 
land  described,  though  it  belong  to  the  grantor  and  be  used  by  him 
in  his  business.  Frey  v.  Drahos^  6  Neb.  1;  8.  c,  29  Am.  Rep.  353. 
In  that  case  the  mortgage  described  the  property  as  '*  one  frame  grain 
elevator  warehouse  situated  on  the  ground  of  the  Sioux  City  and 
Pacific  B.  R.  Co.,  east  of  their  side  track,  etc.,  etc.,  with  all  the 
appurtenances   thereto  belonging."     Other  property  however  in 
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addition  to  that  mentioned  was  sold  under  the  mortgage,  to-wit : 
An  engine  and  boiler  complete,  grate-bar,  wrenches,  gauge-cock, 
pump  and  pipe,  rubber  belt,  bars  of  iron,  one  engine-house,  one 
Fairbanks  scales  complete,  and  one  office  ten  by  twelve  feet  in  size,  as 
among  the  ^'  appurtenances  "  embraced  in  the  mortgage.  The  office 
building  and  Fairbanks  scales,  engine,  etc.,  were  at  least  one  hundred 
feet  distant  from  the  elevator  warehouse,  and  used  by  the  owners 
in  the  prosecution  of  other  business,  as  well  as  in  handling  grain; 
and  the  engine,  etc.,  was  also  used  for  other  purposes,  and  was  not 
connected  with  the  machinery  of  the  warehouse,  except  as  occasion- 
ally connected  by  means  of  the  rubber  belt,  when  that  machinery 
was  in  operation;  and  when  not  so  in  operation  the  rubber  belt  was 
taken  off  and  laid  aside;  and  it  was  ruled  that  no  property  outside 
of  that  described  in  the  mortgage  passed  by  that  instrument,  or 
was  embraced  in  the  general  term  ''appurtenances  thereto  be- 
longing." 

And  where  there  was  a  conveyance  of  a  specific  tract  of  land, 
this  was  held  not  to  carry  with  it,  as  appurtenant,  property  not 
situate  upon  the  land  described.  And  this  rule  was  applied  to  a 
case  of  a  well  and  an  out-house  on  an  adjoining  tract  owned  by 
the  grantor,  and  to  a  way  to  them  over  such  tract.  Orant  v.  Cliase, 
17  Mass.  443.  Again,  it  does  not  ax)pear  in  evidence  that  the  use 
of  the  kettle  was  indispensable  to  the  enjoyment  of  the  premises 
conveyed,  and  unless  this  were  so,  such  use  could  in  no  circum- 
stances be  regarded  as  appurtenant  to  the  hotel.  The  lease  was 
still  effectual  and  the  hotel  useful  after  the  kettle  was  taken  away. 
The  fact  that  the  kettle  was  a  convenience  does  not  make  it  an 
appurtenance  nor  have  any  effect  upon  the  construction  of  the 
lease.    Spaulding  v.  Abbott,  55  N.  H.  423,  and  cases  cited.  ^ 

In  a  well-considered  case  in  the  Court  of  Appeals  of  New  York 
it  was  said:  "Easements  exist  as  appurtenant  to  a  grant  of  lands, 
and  as  ai'ising  by  implication,  only  by  reason  of  a  necessity  to  the 
full  enjoyment  of  the  property  granted.  Nothing  parses  by  impli- 
cation, or  as  incident  or  appurtenant  to  the  lands  grunted,  except 
such  rights,  privileges  and  easements  as  arc  directly  necessary  to 
the  proper  enjoyment  of  the  granted  estate.  Upon  the  grant  of  a 
mill,  every  right  necessary  to  the  full  and  free  enjoyment  of  the 
mill  passes  as  incident  to  the  grant;  and  the  necessity  measures 
the  extent  and  dumtion  of  the  right.  *  *  *  When  the  neces- 
sity oeases,  the  rights  resultmg  from  it  cease.    A  mere  convenience 
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is  not  sufficient  to  create  or  convey  a  right  or  easement,  or  impoee 
burdens  on  lands  other  than  those  granted,  as  incident  to  the 
grant.  In  all  cases  the  question  of  necessity  controls.  Ogden  v. 
Jennings,  62  N.  Y.  526,  531,  and  case  cited,  pages  531,  532. 

In  a  valuable  work  on  Landlord  and  Tenant,  the  following  i$ 
deduced  as  the  rule:  **  The  true  test  as  to  whether  a  thing  is  an 
incident  or  appurtenance  seems  to  be  the  propriety  of  relation  l)e- 
tween  the  principal  and  adjunct,  which  is  to  be  ascertained  by  con- 
sidering whether  they  agree  in  nature  and  quality,  so  as  to  be 
capable  of  union  without  incongruity,  and  is  actually  and  directly 
necessary  to  the  full  enjoyment  of  the  property/*  Wood  Laud. 
and  Ten.,  §  213,  pp.  310,  311,  and  note  on  p.  312. 

As  the  evidence  in  this  case  does  not  show  the  use  of  the  kettle 
was  a  "necessity,"  this  fact  deprives  such  use  of  the  chief  attri- 
butes of  an  appurtenance.  "  It  was  a  matter  of  ease  and  conven- 
ience only,"  which  having  arisen  by  mere  consent  of  the  parties, 
could  be  destroyed  by  withdrawing  that  consent  at  any  time.  Grant 
V.  Cliase,  supra ;  Johnson  v.  Jordony  2  Mete.  234. 

For  these  reasons  the  cause  was  not  tried  upon  the  correct  theory, 
and  the  judgment  should  be  reversed  and  the  cause  remanded. 

All  concur,  except  Hough,  C.  J.,  absent. 

Reversed  and  remandeil 

Note  by  the  Reporter. —  In  Lucas  v.  Bishop,  Tennessee  Supreme  Court, 
September,  1885,  it  was  held  that  the  conveyance  of  a  spring  carries  with  it  no 
easement  in  the  shade  of  a  tree  ten  feet  distant  on  other  lands  of  the  grantor. 
The  court  said:  '*  The  reservation  and  grant  are  not  of  the  use  of  the  spring, 
but  of  the  spring  itself,  and  convey  the  land  which  the  spring  occupies.  The 
grant  includes  what  is  reasonably  necessary  to  the  enjoyment  of  the  thing 
granted  and  appurtenant  thereto.  3  Wash.  Real  Prop.  (3d  ed.)  836,  340.  A 
thing  appendant  or  appurtenant  is  defined  to  be  '  a  thing  used  with  and  related 
to,  or  dependent  upon  another  thing  more  worthy,  and  agreeing  in  its  nature 
and  quality  with  the  thing  whereunto  it  is  appended  or  appurtenant.'  It  results 
therefore,  say  the  authorities,  that  land  can  never  be  appurtenant  toother  land, 
or  pass  with  it  as  belonging  to  it.  3  Wash.  Real  Prop.  (3d  ed.)  340.  The  grant 
being  of  the  land  containing  the  spring,  which  would  no  doubt  include  so  much 
of  the  land  as  was  essential  to  the  enjoyment  of  the  spring  in  the  usual  mode, 
would  not  extend  to  other  land  beyond  what  was  reasonably  necessary  to  its  use. 
A  tree  is,  of  course,  a  part  of  the  land  on  which  it  grows,  although  the  roots  below 
and  the  branches  above  may  extend  beyond  the  boundary  of  the  tract.  If  there- 
fore the  tree  in  controversy  was  not  on  the  land  covered  by  the  grant  of  the  spring 
it  could  not  be  claimed  as  appendant  or  appurtenant  to  the  spring,  or  essential 
to  Its  enjoyment.     The  pnwf  does  not  show  that  the  tree  was  inclosed  by  the 
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fence  which  the  plaintiff  erected  around  the  spring,  nor  does  the  plaintiff  claim 
it  as  being  on  his  land.  The  fair  inference,  on  the  contrary,  is  that  the  dam- 
age insisted  upon  was  merely  caused  by  the  loss  of  the  shade  of  the  heavy  top 
and  orerhanging  branches.  And  although  the  roots  of  the  tree  extended  to 
the  spring  it  is  not  shown  that  they  were  material  to  the  walls  of  the  spring 
Xor  if  they  were,  is  it  seen  how  the  fact  would  give  the  plaintiff  any  right  to 
the  tree  any  more  than  the  existence  of  a  rim  of  limestone  at  the  spring  would 
give  a  right  to  the  limestone  under  the  tree.  That  the  shade  of  a  tree  may 
happen  to  extend  to  a  spring  cannot  possibly  be  held  to  make  the  tree  an  ap- 
purtenant to  the  spring  even  without  the  general  rule  already  cited." 


Smith  v.  Shell. 


98  Mo.  215.) 
Statute  of  frauds  —  time  and  place  of  delivery . 

Under  the  statute  of  frauds,  a  contract  for  the  sale  of  goods  need  not  specify 
time  or  place  of  delivery;  but  if  plaintiff  testifies  that  time  or  place  was 
agreed  upon,  and  the  contract  does  not  specify  it,  he  cannot  recover  on  it. 

ACTION  for  breach  of  contract  for  sale  of  goods.    The  opinion 
states  the  case.    The  plaintiff  had  judgment  below. 

Ira  Hally  for  appellant. 

Xacfarlant  dt  Trimble,  for  respondent. 

Hexby,  J.  This  is  a  suit  by  which  plaintiffs  seek  to  recover 
damages  for  breach  of  a  contract  for  the  sale  and  delivery  of  one 
thousand  barrels  of  com,  alleged  to  have  been  purchased  by  them 
of  the  defendant.  The  petition  alleges  in  substance,  that  on  or 
about  the  1st  of  November,  1879,  they  bought  of  defendant  one 
thousand  barrels  of  com,  a  portion  of  which  was  then  cribbed  or 
penned,  and  the  balance  ungathered,  for  which  plaintiffs  were  to 
pay  61,035,  ten  of  which  was  paid,  and  the  balance  to  be  paid  when 
defendant  should  gather  and  put  the  balance  of  the  com  in  pens. 
That  he  agreed  to  gather  and  put  it  in  pens  within  a  reasonable 
time  thereafter,  in  order  that  plaintiffs  might  have  the  same  in 
readiness  to  ship  and  sell  upon  any  rise  in  the  market  that  might 
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the  writing  cannot  be  used  as  evidence  of  the  agreement  between 
the  parties."  Billiard  Sales,  232.  And  to  the  same  effect  are  the 
authorities  above  cited.  Boardman  v.  Spooner^  13  Allen,  359.  If 
the  suit  is  for  a  non-delivery  of  the  goods  sold,  the  plaintiff  mast 
fail  in  such  a  case;  but  if  sold  by  a  written  contract,  and  delivered, 
the  vendor  may  recover  in  a  proper  suit,  because  the  delivery  and 
acceptance  of  the  goods  satisfies  the  statute.  In  the  case  at  bar 
plaintiff  sued  on  one  contract,  and  was  permitted  to  recover  upon 
one  different  in  its  terms.  Both  on  reason  and  authority,  in  the 
light  of  Lowry  Smith's  testimony,  we  think  that  the  memorandnm 
relied  upon  by  plaintiffs  is  insufficient  under  the  statute,  and  the 
defendant's  second  refused  instruction  to  that  effect  should  have 
been  given. 

The  evidence  introduced  by  plaintiffs  to  the  effect,  that  in  Novem- 
ber, 1879  (whether  before  any  controversy  arose  between  the  par- 
ties, or  not,  does  not  appear),  defendant  offered  plaintiff  $100  to  re- 
lease him  from  the  contract  was  inadmissible,  if  made  by  waf  of 
compromise  after  the  controversy  arose,  and  if  made  before,  has  no 
tendency  to  prove  any  allegation  in  plaintiff's  petition.  It  throws 
no  light  upon  the  question  of  damages,  for  the  defendant  may  have 
been  willing  to  give  $100  rather  than  comply  with  the  contract,  on 
grounds  other  than  that  of  a  rise  or  fall  in  the  market.  Notwith- 
standing the  price  he  was  to  get  may  have  been  the  full  market 
value  of  the  corn  when  sold,  and  at  the  time  it  was  to  be  delivered, 
with  no  prospects  of  a  rise  in  the  market,  yet  he  might  have  been 
willing  to  give  that  sum  of  money  to  get  rid  of  the  trouble  and 
worry  of  getting  the  com  ready  for  delivery  at  the  time  agreed  upon. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed, 

Shebwood  and  Bay,  JJ.,  concur;  NoBXOxr,  J.,  dissents;  Hough, 
O.  J.,  absent. 
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Htjmss  V.  Missouri  Pacific  Bailway  Compakt. 

(88  Mo.  asi.) 
Chnstitutionak  law — Double  Damage  Act, 

The  statute  making  railroads  liable  in  double  damages  for  stock  killed  in  con- 
sequence of  their  neglect  to  fence  is  constitutional,     {fiee  note,  p.  875.) 

ACTION  for  killing  stock.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

TJios.  /.  PortiSy  for  appellant. 

T.  K.  Skinker,  for  respondent. 

Phillips^  G.  This  is  an  action  instituted  in  the  Circuit  Court 
of  the  city  of  St.  Louis  under  what  is  properly  known  as  the  forty- 
third  section  of  the  General  Corporation  Law  of  this  State^  for 
double  damages  for  killing  plaintiff's  mule  on  defendant's  railroad. 
The  plaintiff  recovered  jiidgaient  for  $135,  which  on  motion  of 
the  plaintiff  was  doubled  by  the  court,  and  judgment  entered  ac- 
cordingly. From  this  judgment  the  defendant  appealed  to  the 
Court  of  Appeals  where  the  judgment  of  the  lower  court  was 
affirmed  pi'O  forma.  Defendant  has  brought  the  case  here  on 
appeal. 

I.  This  court  is  invited  by  appellant,  in  a  most  elaborate  and 
creditable  argument,  to  again  consider  and  determine  the  constitu- 
tionality of  said' forty-third  section.  The  constitutionality  of  this 
flection  of  the  statute  was  fully  considered  and  affirmed  in  the  case 
of  Barneii  r.  Railroad  Co,,  68  Mo.  66;  s.  c,  30  Am.  Rep.  773, 
which  was  followed  in  Oummings  v.  Railroad  Co.,  70  Mo.  570.  But 
counsel  urge  these  decisions  were  under  the  Constitution  of  1865, 
<|aite  unlike  certain  proyisions  of  the  Constitution  of  1875.  'J'he 
▼alidity  of  this  section  under  the  Constitution  of  1875  was  consid- 
ered by  Judge  Hough  in  the  opinion  delivered  by  him  in  Barnett 
V.  Railroad  Cb.,  in  so  far,  at  least,  as  the  validity  of  the  iaw  was 
inrolTed  in  giving  the  penalty  over  and  above  the  actual  value  of 
the  animal  to  the  owner  thereof,  instead  of  to  the  school  fund  as 
appellant  now  insists  should  be  done.  So  <hc  validity  of  this  sec- 
Voi..  T.II   --i: 
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tion  was  directly  presented  under  the  Constitution  of  1875  in  the 
case  of  Spealman  v.  Railroad  Co,,  71  Mo.  434.  The  opinion  in 
this  last  case  was  written  by  Norton,  J.,  who  was  an  active  and 
prominent  member  of  that  convention.  Tlie  questions  presented 
therein  for  determination  were  the  effect  upon  this  statute  of  arti- 
cle 5  of  the  amendments  to  the  Gonstitation  of  the  United  S:.:te>, 
which  declares  that  ''no  person  shall  be  deprived  of  life,  liberty 
or  property  without  due  process  of  law;"  also  of  article  14  of  the 
Federal  Constitution,  wliich  provides  that  "no  State  shall  deprive 
any  person  of  life,  liberty  or  property  without  due  process  of  law;*' 
and  also  of  article  11,  section  8  of  the  Constitution  of  1875  of 
Missouri,  which  provided  inter  alia  that  **  the  clear  proceeds  of  all 
penalties  and  forfeitures,  etc.,  shall  belong  to  and  be  securely  in- 
vested and  sacredly  preserved  in  the  several  counties  as  a  county 
public  school  fund."  To  his  opinion  from  his  high  vantage  ground 
I  should  hesitate  to  oppose  any  antagonistic  view  of  my  own,  touch- 
ing the  points  decided.  By  these  adjudications  I  feel  bound.  No 
view  entertained  by  me,  if  dissentient,  could  avail  the  appellant. 
I  shall  therefore  discuss  only  such  questions  raised  by  the  appeal 
as  are  not  within  the  matters  so  adjudicated  by  this  court. 

If.  It  is  now  urged  that  the  double  liability  clause  of  section  43 
is  repugnant  to  section  20  of  article  2  of  tlie  Constitution  of  1875, 
which  declares  "  that  no  private  property  can  be  taken  for  private 
use,  with  or  without  compensation,  unless  by  the  consent  of  the 
owner."  This  provision,  in  so  many  words,  was  not  in  the  Con- 
stitution of  1865.  It  is  contended  that  so  much  of  the  damages 
allowed  the  owner  of  projierty  injured  by  a  railroad  as  exceeds  its 
actual  value  is,  in  effect,  taken  from  the  company  without  compen- 
sation to  it  and  against  its  assent.  The  logic  of  this  argument 
literally  taken  would  exempt  the  company  offending  from  single 
damages,  for  it  receives  no  compensation  at  all  where  it  merely  de- 
stroys the  property  of  the  citizen,  and  gives  presumably  only  an 
enforced  assent  to  making  restitution  in  single  damages.  It  would 
apply  with  equal  force,  looking  alone  to  the  literal  language  of  the 
Constitution,  to  any  taking  of  property  in  satis&ction  of  any  claim 
for  damages.  As  the  right  to  take  it  is  made  to  depend  on  the 
consent  of  the  party,  the  result  would  follow  that  the  injured  party 
could  not  recover  any  damage  from  the  wrong-doer.  We  do  not 
think  this  provision  of  the  Constitution  was  aimed  at  section  43, 
or  its  cognates  to  be  found  in  the  statute.     We  can  conceive  of  a 
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more  rational  purpose  in  its  adoption,  predicated  of  the  history  of 
the  adjudications  of  the  courts  of  this  State,  us  well  as  the  current 
history  of  the  times  developing  so  many  devices  and  schemes  by 
individuals,  legislatures  and  municipalities  to  obtain  private  prop- 
erty against  the  owner's  consent  for  purely  private  purposes.  It 
was,  for  instance,  early  decided  by  this  court  in  Cooper  v.  Maupiuy 
6  Mo.  624,  that  a  right  of  way  from  necessity  from  one  part  of 
claimant's  land  to  another  part  of  the  same  tract,  over  the  land  of 
another,  could  not  exist.  While  in  Snyder  v.  Warford,  11  Mo. 
513,  it  was  held  that  a  right  of  way  of  necessity  exists  in  all  cases 
in  which  an  individual  owns  land  surrounded  by  other  lands  ex- 
cluding him  from  any  public  highway,  and  that  the  legislature 
might  provide  by  enactment  a  mode  for  securing  such  right  to  the 
individual  land  owner.  And  in  Dickey  v.  Te7ini8on,  27  Mo.  373, 
the  court  held  that  the  legislature  could  not  under  the  semblance 
of  nominating  it,  ''  An  act  to  establish  a  neighborhood  road  in  the 
county,"  evade  the  rule  of  justice  that  prevented  the  taking  of 
private  property  for  private  use.  In  the  course  of  his  opinion 
Judge  Scott  held  that  the  constitutional  recognition  of  the  right 
of  eminent  domain  for  the  public  use  gave  no  implication  for  the 
taking  of  private  property  for  private  use.  So  the  first  part  of  said 
section  20  of  the  Constitution,  in  illustration  of  what  Webster 
Baid,  that  "  written  constitutions  sanctify  and  confirm  great  prin- 
ciples." declared  that  '*  no  private  property  can  be  taken  for  pri- 
vate  use  with  or  without  compensation,  unless  by  the  consent  of 
the  owner."  But  as  if  recalling  the  Jidjudications  of  this  State, 
and  the  great  hardships  under  the  common-law  limitations  under 
some  circumst.ances,  it  immediately  followed  up  the  oi>cning  gener- 
ality of  the  section  with  the  following:  '*  Except  for  private  ways 
of  necessity,  and  except  for  drains  and  ditches  across  the  lands  of 
others  for  agricultural  and  sanitary  purposes,  in  such  manner  as 
may  be  prescribed  by  law."  It  was  always  the  common  law  of  the 
land  that  i)rivate  property  could  not  be  taken  for  private  use  ag<unst 
the  owner's  consent.  It  springs  from  the  inviolability  of  individual 
right,  the  encouragement  to  the  acquisition  of  property  by  the  citi- 
zen, the  aim  and  office  of  every  just  government.  So  that  the  first 
part  of  this  section  of  the  Constitution  but  emphasized  an  ancient 
right  and  universal  principle,  while  the  succeeding  portion,  so  tar 
from  extendi  ing  the  operation  of  the  rule  to  any  new  objects,  en- 
larged the  occasions  for  the  invasion  of  private  property  for  private 
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use  by  permitting  it  under  circumstances  of  doubtful,  if  not  denied, 
right  at  common  law. 

It  is  among  the  canons  for  the  interpretation  of  laws  that  the  in- 
tention of  the  law  maker  is  often  to  be  deduced  from  a  view  of  the 
whole  and  every  part  of  the  instrument  or  act,  taken  and  compared 
together.  '^  The  real  intention,  when  accurately  ascertained,  will 
always  prevail  over  the  literal  sense  of  the  terms.''  It  is  true  that 
a  thing  which  is  within  the  mind  and  intention  of  the  framers  of 
the  law  is  as  much  within  the  statute  as  if  it  were  within  its  letter; 
*'  and  a  thing  which  is  within  the  letter  of  the  statute  is  not  within 
the  statute,  unless  it  be  within  the  intention  of  the  makers."  People 
y.  Utica  Lis.  Co.,  15  Johns.  380,  381.  So  may  the  letter  of  the 
statute  be  enlarged  or  restrained  according  to  the  true  intent  of  the 
framers  of  the  law.  Whitney  v.  Whitney,  14  Mass.  92,  93;  Riddick 
V.  OovemoTy  1  Mo.  147;  State  v.  Emerson,  39  Mo.  80;  State  v..  King^ 
44  Mo.  283;  Riddick  v.  Walsh,  15  Mo.  519.  This  intention  is  to 
be  taken  or  presumed  according  to  what  is  consonant  to  reason  and 
good  discretion,  and  so  as  neither  to  embarrass  the  sovereign  power 
of  the  State,  nor  lead  to  consequences  unreasonable  and  revolution- 
ary. Neenan  v.  Smith,  50  Mo.  525;  State  v.  Pitts,  51  Mo.  133; 
Ck^nner  v.  Railroad  Co.,  59  Mo.  285.  It  is  a  welUknown  fact  to 
the  eminent  lawyers  and  others  composing  the  convention  of  1875 
that  upon  the  statute  books  of  this  State  were  a  large  number  of 
laws  evincing  the  settled  policy  of  the  law-making  power  to  give  to 
persons  injured  damages  in  excess  of  the  actual  loss  sustained,  when- 
ever and  wherever  it  seemed  necessary  in  the  legislative  mind  to  so 
do  in  the  execution  of  the  laws  for  the  preservation  of  the  public 
good  and  the  better  regulation  of  the  police  power.  Among  these 
are  the  following,  furnished  by  the  diligent  counsel  for  plaintiff. 

[Omitting  these.] 

Some  of  these  statutes  are  old  and  historic.  They  are  inwoven 
with  the  legislative  policy  of  the  State.  They  are  grounded  in  the 
wisdom  of  experience.  Their  long  continuance  justifies  the  pre- 
sumption that  the  people  and  their  law  makers  have  found  them 
preservative  of  the  public  welfare,  and  a  shield  of  just  protection  to 
private  property.  Why  therefore  may  I  ask,  in  respect  of  the  con- 
stitutional provision  under  consideration  and  others  invoked  in  this 
appeal,  should  the  framers  of  the  Constitution  of  1875,  representing 
as  they  did,  the  sovereignty  of  the  whole  people,  intend  by  the  gen- 
eral language  employed,  to  sweep  away  all  these  sanctioned  legiala- 
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tiye  provisions  ?  Was  there  any  complaint  from  the  constituency 
to  justify  it  ?  Any  popular  demand  for  it?  Any  recognized  abuse 
or  eyil  in  their  application?  Is  it  not  reasonable  to  assume^  that  had 
it  been  in  the  mind  of  the  framers  of  the  Constitution  to  strike  so 
deep  and  broad  into  the  body  of  the  legislative  branch  of  the  State 
government,  that  they  would  have  done  so  by  the  employment  of 
words  so  direct  and  pertinent  as  to  have  made  the  purpose  unmis- 
takable? Other  provisions  of  the  organic  act,  designed  to  effect 
radical  changes  and  eliminate  existing  laws  from  the  statutes,  give 
clear  answer  to  these  questions. 

in.  It  is  likewise  contended  that  said  section  43  is  in  conflict 
with  section  53,  of  article  4,  of  the  Constitution  of  1875.  This 
provision  is  as  follows:  '*  The  general  assembly  shall  not  pass  any 
local  or  special  law  ♦  *  ♦  granting  to  any  corporation,  associa- 
tion^  or  individual,  any  special  or  exclusive  right,  privilege  or  im- 
manity,  or  to  any  corporation,  association,  or  individual  the  right 
to  lay  down  a  railroad  track."  It  is  argued  that  section  43  is  spe- 
cial, that  it  ''is  partial  and  discriminates  as  between  individuals  and 
corporations."  Is  it  just  and  correct  to  charge  that  this  statute 
grants  to  any  **  individual  any  special  or  exclusive  right,  privilege, 
or  immunity?"  If  it  named  an  individual  or  preferred  any  par- 
ticular number  of  citizens,  and  declared  that  they  and  no  others 
might  maintain  the  given  action,  it  would  be  obnoxious  to  the  criti- 
cism. But  this  right  of  action  is  given  to  all  the  people  who  may  be 
thus  injured.  It  is  given  as  well  to  any  association  of  people,  and  to 
l*ailroad  corporations  whose  stock  may  be  injured  by  any  railroad. 
Nor  is  it  just  or  accurate  to  say  of  this  statute  that  ''  it  prescribes  a 
severer  punishment  against  a  railroad  corporation,  owner  of  a  rail- 
road, than  an  individual  owner  or  partnership  owner."  As  early  as 
1872  (Laws  of  1872,  69,  §  2),  it  was  enacted  by  the  legislature  that: 
"The  term  railroad  corporation  contained  in  tliis  act  shall  be  deemed 
and  taken  to  mean  all  corporations,  companies  or  individuals  now 
owning  or  operating,  or  which  may  hereafter  own  or  operate  any 
railroad  in  this  State."  This  was  the  law  when  the  appellant  ob- 
tained its  charter  of  incorporation  under  the  general  law  of  the 
State;  and  it  is  the  law  of  the  State  to-day.  E.  S.  1879,  §  8:^5. 
It  is  farther  alleged  against  this  statute  that  it  is  partial  and  special 
becanse  it  'Ms  directed  against  railroads  alone,  while  no  other  com- 
mon carriers  are  brought  within  its  operation."  Had  the  legisla- 
ture deemed  it  essential  to  the  protection  of  human  life  and  private 
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]  roperty  they  woald  doubtless  have  extended  the  statute  to  car- 
riers by  coach  and  water.  But  as  the  class  of  property  and  human 
life  protected  by  this  provision  of  the  statute  is  not  exposed  to  a 
like  peril  incident  to  coach  and  water  travel^  the  occasion  and 
necessity  for  so  extending  the  statute  does  not  exist.  Class  legis- 
lation is  not  necessarily  obnoxious  to  the  Constitution.  It  is  a  set- 
tled construction  of  similar  constitutional  provisions  that  a  legis- 
lative act  which  applies  to  and  embraces  all  persons  *^  who  are  or 
who  may  come  into  like  situations  and  circumstances  "  is  not  par- 
tial. Mayor  v.  Dearmoiiy  2  Sneed,  104;  Davie  v.  SialBj  3  Lea,  379; 
Snyder  v.  War/ord,  11  Mo.  517.  As  suggested  by  Coopeb,  J.,  in 
Davis  V.  State,  supra,  if  the  construction  contended  for  by  the 
learned  counsel  should  obtain,  laws  giving  mechanics'  liens  woald 
be  interdicted.  And  we  might  add,  so  would  the  act  giving  liena 
to  contractoi*s,  laborers,  etc., against  railroads,  liens  of  agisters  and 
keepers  of  horses,  inn  and  boarding-house  keepers,  as  also  land- 
lords' liens.  This  character  of  legislation^  as  already  shown,  has 
long  prevailed  in  this  State.  The  courts  have  repeatedly  recog- 
nized and  sanctioned  their  validity,  until  now  it  would  be  disrup- 
tive to  outlaw  them.  This  of  course  should  not  deter  the  courts 
from  their  duty  in  pronouncing  the  judgment  demanded  by  a  strict 
and  rigid  enforcement  of  the  mandate  of  the  Constitution,  lead 
where  it  might.  But  when  the  judiciary  is  confronted  with  the 
question  of  the  constitutionality  of  a  solemn  act  of  the  legislative 
branch  of  the  government,  while  not  shrinking  from  the  responsi- 
bility, it  should  approach  its  consideration  with  cautious  delibera- 
tion. The  errors  and  oppressions  of  a  legislative  body  are  more 
readily  corrected.  The  people  are  more  potential  through  the 
ballot-box  to  reach  immediately  the  evil.  The  legislature  lives  for 
only  two  years.  The  process  of  rectifying  the  mischief  of  a  mis- 
construction by  the  judiciary  of  the  fundamental  law  is  necessa- 
rily slow. 

Therefore,  and  wisely,  the  courts  before  pronouncing  a  statute 
void,  demand  to  be  satisfied  beyond  a  reasonable  doubt  of  its  vice. 
So  this  court  has  announced.  **  Both  upon  principle  and  authority 
the  acts  of  the  legislature  are  to  be  presumed  constitutional  until 
the  contrary  is  clearly  shown;  and  it  is  only  when  they  manifestly 
infringe  on  some  provision  of  the  Constitution  that  they  can  be 
declared  void  for  that  reason.  In  case  of  doubt  every  possible  pre- 
sumption, not  directly  and  clearly  inconsistent  with  the  language 
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and  sabject-matter,  is  to  be  made  in  favor  of  the  constitutiouality 
of  the  act."  State  v.  Railroad  Co.,  48  Mo.  .468;  State  v.  Able,  65 
Mo.  357.  Much  of  the  yigorous  argament  in  this  case  is  directed 
against  the  wisdom  and  policy  of  the  law  in  question.  Some  of 
the  strictures  upon  the  abuses  it  begets  in  practice  may  be  just. 
Bat  as  was  aptly  said  by  Cooper,  J.,  in  Davis  v.  State,  supra : 
*"  Whether  a  statute  is  contrary  to  the  genius  of  a  free  people^  is  a 
question  for  tho  legislature,  not  the  judge.  It  cannot  be  annulled 
upon  supposed  equity,  the  inherent  rights  of  freemen,  or  any  gen- 
eral and  Tague  interpretation  of  a  provision  of  the  Constitution 
beyond  its  plain  and  obvious  import." 

[Minor  matters  omitted.] 

It  follows  that  the  judgment  of  the  Court  of  Appeals  should  be 
affirmed. 

Judgment  affirmed. 

All  concur.     Hough,  C.  J.,  absent. 

NoTB  BT  THB  Rbfokter.— To  Same  effect,  Bamet  v.  Atlaniie  d  Pacific  R. 
Co.  (88  Mo.  56),  80  Am.  Rep.  778;  Cairo  d  8t,  L.  R.  Co.  (92  Dl.  97),  84  Am. 
Bep.  112;  LUtU  Rock  A  Ft.  Scott  Ry.  Co.  v.  Payne  (88  Ark.  816),  84  Am.  Rep. 
55.    Cmdra:  Atchistm  d  Neb.  R.  Co.  v.  Baty  (6  Neb.  87),  29  Am.  Rep.  856. 

Tbe  following  is  an  abstract  of  Missouri  Pae.  Ry.  Co.  v.  Humes,  115 
U.  8.  512,  opinion  bj  Field,  J. :  A  statute  of  Missouri  provides  that  every 
nilixnd  corporation  in  the  State  shall  erect  and  maintain  lawful  fences 
on  the  sides  of  its  road  where  it  passes  through,  along,  or  adjoining  inclosed 
or  cultivated  fields,  or  uninclosed  lands,  with  openings  and  gates  at  nec- 
^BBtiy  farm  crossings  of  the  road,  and  also  construct  and  maintain  cattle 
guards,  where  fences  are  required,  sufficient  to  prevent  horses,  cattle,  mules 
ind  all  other  animals  from  getting  on  the  railroad,  and  that  until  fences,  open- 
ings, gates  and  farm  crossings,  and  cattle  guards  shall  be  made  and  maintained, 
meh  corporation  shall  be  liable  in  double  the  amount  of  all  damages  done  by 
its  agents,  engines  or  cars  to  horses,  cattle,  mules,  or  other  animals  on  the 
nad,  or  by  reason  of  any  horses,  cattle,  mules,  or  other  animals  escaping  from 
or  coming  upon  said  lands,  fields,  or  inclosures,  occasioned  in  either  case  by 
.the  failure  to  construct  or  maintain  such  fences  or  cattle  guards.  Hetd,  that 
this  statute  does  not,  in  cases  where  stock  is  killed  on  its  road,  deprive  the 
company  of  property  without  due  process  of  law,  in  allowing  the  owner  of  the 
stock  to  recover  damages  in  excess  of  its  value;  nor  does  it  deny  to  the  com- 
panr  the  equal  protection  of  the  laws.  (2)  The  legislature  of  a  State  may  fix 
the  amount  of  damages  beyond  compensation  to  be  awarded  to  a  party  injured 
bj  the  gross  negligence  of  a  railroad  company  to  provide  suitable  fences  and 
goards  of  its  road,  or  prescribe  the  limit  within  which  the  jury,  in  assessing 
sach  damages,  may  exercise  their  discretion.  The  additional  damages  are  by 
^7  of  punishment  to  the  company  for  its  negligence,  and  it  is  not  a  valid  objec* 
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tion  that  the  sufferer  instead  of  the  State  receive  them.  (3)  The  mode  m 
which  fines  and  penalties  shall  be  enforced,  whether  at  the  suit  of  a  ptlTate 
partj  or  at  a  suit  of  the  "public,  and  what  disposition  shall  be  made  of  the 
amounts  collected,  are  matters  of  legislative  discretion. 


FiKK  y.  Missouri  Fubkagb  OoMPAiarT. 

(82  Mo.  878.) 
Moiter  and  »erwmt  —  earUractor, 

One  who  contracts  with  a  furnace  company  to  dig  sand  on  its  land  and  draw- 
it  to  its  furnace  at  a  fixed  price  per  load,  there  being  no  provision  as  to  the 
manner  of  the  performance  of  the  work,  is  not  a  servant  for  whose  Dili- 
gence the  coQipanj  is  liable.* 

ACTION  for  negligent  killing  of  plaintiffs  son.     The  opinion 
states  the  case.     The  plaintiff  was  nonsuited,  but  this  was 
reversed  by  the  St.  Louis  Court  of  Appeals. 

Henry  Hitchcock,  for  appellant. 

Klein  &  Msse  and  0.  Q.  Hess,  for  res]x>ndent. 

Norton^  J.  This  suit  was  instituted  in  the  Circuit  Court  of  the 
city  of  St.  Louis,  to  recover  $5,000  statutory  damages  for  the  death 
of  plaintiff's  son,  about  four  years  old,  alleged  to  have  been  occasioned 
by  the  negligence  of  defendant.  Upon  a  trial  had  in  said  court, 
at  the  close  of  the  evidence  the  court,  at  defendant's  instance,  in- 
structed the  jury  that  under  the  evidence  plaintiff  could  not  recover; 
whereupon  plaintiff  took  a  nonsuit  with  leave  to  move  to  set  the 
same  aside,  and  her  motion  made  in  that  behalf  being  overmled, 
the  cause  was  taken  by  writ  of  error  to  the  St.  Louis  Court  of 
Appeals,  where  the  judgment  of  the  Circuit  Court  was  reversed  and 
the  cause  remanded,  and  from  this  judgment  defendant  prosecutes 
his  appeal  to  this  court. 

It  appears  from  the  record,  that  defendant  was  the  owner  of  the 
lot  on  which  the  accident,  resulting  in  the  death  of  plaintiff's  child, 
occurred;  that  the  lot  was  located  in  Carondelet  in  the  city  of  St 
Louis,  and  was  bounded  on  the  north  by  St.  Dennis  street,  on  the 

*See  Oa/rter  v.  BerUn  MUa (58  N.  H.  52),  42  Am.  Bep.  573. 
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east  by  an  alley,  on  the  south  by  a  lot  belonging  to  one  Williams, 
on  which  he  had  a  house  fronting  on  Seventh  street,  which  street 
was  on  the  west  of  defendant's  lot;  that  said  lot  was  about  one 
hundred  and  twenty  feet  deep  oastwardly  from  Seventh  street  and 
fronted  on  said  street  between  seventy-five  and  one  hundred  feet; 
that  the  natural  grade  of  the  lot  was  such  that  next  to  the  Williams 
lot,  the  ground  was  higher  by  seven  or  eight  feet  than  it  was  at  St. 
Dennis  street,  and  that  neither  one  of  said  streets  was  macadamized 
or  curbed;  that  there  were  quite  a  number  of  houses  in  the  vicinity 
of  said  lot  which  were  occupied  by  families  with  a  number  of  chil- 
dren; that  for  several  years  previous  to  the  accident,  a  colored  man> 
by  the  name  of  Stevenson,  had  been  hauling  sand  from  said  lot  for 
the  use  of  defendant  in  their  furnace,  some  distance  from  the  lot; 
that  the  soil  of  said  lot  consisted  of  a  layer  of  loam  on  top  two  or 
three  feet  in  depth,  underneath  which  was  the  sand  that  said  Steven- 
son had  beea  engaged  in  digging  and  hauling;  that  the  method  pur- 
sued by  said  Stevenson  in  procuring  the  sand  was  such  as  to  cause 
the  superincumbent  soil  to  fall  of  its  own  weight;  that  this  exca- 
vating or  undermining  had  been  made  in  a  horse-shoe  shape,  so  that 
the  grade  of  the  lot  gradually  descended  from  St.  Dennis  street 
until  at  the  point  where  the  bank  was  still  standing  the  grade  was 
about  three  feet  below  that  of  St.  Dennis  street;  that  the  face  of 
the  bank  in  which  the  digging  was  being  done  was  within  six  or 
eight  feet  of  said  Williams'  fence  at  the  southern  end  of  the  lot,  and 
▼as  from  six  to  ten  feet  in  height  above  the  lowest  point  of  the  lot; 
that  for  two  years  previous  to  the  accident  the  lot  had  not  been 
fenced;  that  two  or  three  fences  had  before  that  time  been  put  around 
it  bnt  had  been  torn  down  and  carried  away  by  persons  unknown; 
that  plaintiff  was  a  widow  with  four  children  who  earned  her  living 
by  washing,  scrubbing  and  such  other  work  as  she  could  get,  and 
that  on  the  27th  of  August,  1879,  the  day  of  the  accident,  she  went 
to  the  house  of  said  Williams  whose  lot  adjoined  the  one  in  ques- 
tion on  the  south,  as  above  set  forth,  for  the  purpose  of  washing, 
and  took  with  her  for  the  purpose  of  caring  and  looking  after  him 
her  youngest  son,  Charles,  about  four  years  old;  that  on  that  day 
said  Stevenson  with  a  colored  man  named  Jones,  whom  he  had  hired 
upon  his  own  account  and  with  whom  defendant  had  no  contract 
relations,  so  far  as  the  record  shows,  were  digging  and  hauling  sand 
from  said  lot,  and  excavating  the  sand  by  digging  into  the  bank  at 
the  bottom  to  a  depth  of  two  or  three  feet,  making  a  hole  in  the  face 
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of  the  bank  of  three  feet  in  height  and  four  or  five  feet  in  width,  and 
oausing  the  snperincambent  soil  to  fall  down  by  its  weight,  con- 
venient to  haul  away  in  their  wagon;  that  at  about  eleven  o'clock 
on  that  day  Stevenson  and  Jones  left  the  lot  with  a  load  of  sand 
■and  during  their  absence,  between  twelve  and  one  o'clock,  the  bank 
which  they  had  undermined  fell,  covering  up  plaintiflTs  child,  so  that 
he  was  dead  when  found. 

It  appeal's  from  the  evidence  of  plaintiff  that  a  few  minutes  before 
the  accident  the  child,  who  had  been  with  its  mother  and  under 
her  cure  inside  the  inclosure  of  the  Williams  fence,  went  out  of  the 
inclosure;  that  the  mother  saw  it  go  out  and  seat  itself  near  the 
outside  of  the  fence  on  the  bank  which  subsequently  caved  in;  that 
she  neither  called  nor  required  it  to  return  inside  the  inclosure  on 
the  Williams  lot 

The  question  lying  at  the  threshold  of  the  case  is,  was  the  rela- 
tion which  Stevenson  sustained  to  the  defendant,  in  the  work  he 
was  engaged  to  do,  that  of  a  servant  or  independent  contractor?  If 
the  relation  was  that  of  contractor,  the  present  action  is  not  main- 
tainable; if  on  the  other  hand,  it  was  that  of  a  servant,  then  it  is 
maintainable,  provided  the  other  facts  in  the  case  show  that  the 
injury  was  occasioned  by  the  negligent  acts  of  the  servant,  without 
oontributory  negligence  on  the  part  of  plaintiff.  The  legal  test  for 
the  determination  of  the  question  is  stated  by  Thompson  on  Negli- 
gence, vol.  2,  899,  §  22,  as  follows:  **  The  gener.il  rule  is  that  one 
who  has  contracted  with  a  competent  and  lit  pei'son  exercising  an 
independent  employment  to  do  a  piece  of  work,  not  in  itself  unlavr- 
f  ul  or  attended  with  danger  to  others,  according  to  the  contractor's 
own  methods,  and  without  his  being  subject  to  control,  except  as 
to  the  results  of  his  work,  will  not  be  answerable  for  the  wrongs  of 
fluch  contractor,  his  sub-contractor  or  his  servants  committed  in  the 
prosecution  of  such  work.  An  independent  contractor  is  one  who 
renders  service  in  the  course  of  an  occupation  representing  the  will 
of  his  employer  only  as  to  the  result  of  his  work  aud  not  as  to  the 
means  by  which  it  is  accomplished.  The  contractor  must  answer 
for  his  own  wrongs  committed  in  the  course  of  the  work  by  his  ser- 
vants." The  principle  stated  in  the  text  by  this  writer  has  been 
recognized  and  affirmed  by  this  court  in  the  following  cases:  ffils- 
dor/y.  City  of  St,  Loiiia,  45  Mo.  98,  99;  Morgan  v.  Bowman,%'i) 
Mo.  538;  Clark  v.  H.  d:  Si.  Jo.  li.  Co.,  36  Mo.  218;  Barry  x.  OUj 
of  St.  Louis,  17  Mo.  121. 
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According  to  tiie  record  before  ns,  but  one  witness  testified  in 
regard  to  the  contract  between  defendant  and  l^e  parties  engaged 
in  digging  and  hauling  sand.  This  witness  was  Mr.  Asper,  the 
foreman  of  the  defendant,  who  was  introduced  by  plaintiff  and  tes- 
tified that  he  heard  the  contract  between  Stevenson  and  Gushman, 
TJco-president  and  manager  of  defendant,  and  upon  being  asked  to 
state  what  the  arrangement  was  between  the  men  hauling  sand  and 
defendant,  answered  as  follows:  '*  Stevenson  had  a  contract  with 
the  defendant  to  deliver  sand  to  the  furnace  at  fifty-five  cents  a 
load.  Jones  had  nothing  to  do  with  the  company.  There  was  no 
stipulation  made  with  Stevenson  as  to  how  he  should  dig  the  sand 
that  I  know  of."  It  also  appeared  that  defendant  gave  Stevenson 
permission  to  get  the  sand  from  the  lot  where  the  accident  occurred 
which  belonged  to  defendant.  Besides  the  above  there  was  no 
other  evidence  concerning  the  contract.  The  contract  as  proved, 
speaking  for  itself,  only  shows  that  defendant  agreed  with  Steven- 
son, engaged  in  an  independent  employment,  to  haul  sand  for  it, 
and  to  pay  him  for  snch  service  a  stipulated  price  per  load.  "No 
control  over  Stevenson  in  reference  to  the  mode  and  manner  he  was 
to  execute  the  work  he  agreed  to  perform  was  reserved  in  the  con- 
tract, and  the  only  witness  to  the  contract  who  testified,  said  there 
was  DO  stipulation  with  Stevenson  as  to  how  he  should  dig  the  sand. 
Applying  the  rule  adverted  to  to  the  contract  as  proved,  we  think 
it  follows  that  Stevenson  was  an  independent  contractor,  represent- 
ing the  will  of  his  employer  only  as  to  the  result  of  his  work,  and 
not  as  to  the  means  by  which  ho  was  to  accomplish  it. 

The  case  of  DeForrest  v.  Wright^  2  Mich.  368,  illustrates  the  prin- 
ciple nnderlying  cases  of  this  class,  in  which  it  was  held  that  when  a 
drayman  was  employed  to  haul  a  quantity  of  salt  from  a  warehouse 
and  deliver  it  at  the  store  of  the  employer  at  so  much  per  barrel,  and 
while  engaged  in  the  work,  through  the  carelessness  of  the  drayman, 
one  of  the  barrel^  rolled  against  and  injured  a  person  passing  on  the 
sidewalk,  the  employer  was  not  liable  for  such  injury.  This  case  is 
more  analogous  to  the  one  befoi'e  us  than  the  case  of  Whitney  v. 
Clifford,  46  Wis.  138;  s.  c,  32  Am.  Rep.  703,  to  which  we  have  been 
cited,  where  the  liability  of  Clifford  was  made  to  attach  to  him,  as  the 
owner  of  the  saw-m  ill,  by  reason  of  the  fact  that  i  t  was  the  duty  as  well 
as  the  contract  obligation  of  Clifford,  who  had  hired  one  Dodge  to 
manufacture  shingles  for  him.  to  keep  in  repair  the  smoke  stack  from 
vhich  sparks  had  escaped  and  occasioned  the  injury  sued  for. 
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[Minor  questions  omitted.] 

The  Tiew  we  have  taken  of  the  cause  renders  it  unnecessary  to 

consider  any  of  the  other  questions  presented  in  the  argument  and 

briefs  of  counsel,  and  leads  to  a  reyersal  of  the  judgment  of  the 

St.  Louis  Court  of  Appeals  and  an  affirmance  of  the  judgment  of 

the  Circuit  Court,  and  it  is  so  ordered. 

All  concur. 

Judgment  affirmed. 


DooLEY  V.  City  of  Kansas, 

(88  Mo.  i44.) 
Municipal  corporation  —  taking  property  for  peH-hotu^, 

A  city  has  no  authority  to  seize  property  outside  its  limits  for  a  pest-hooae 

without  consent  of  the  owner. 

TEESPASS.     The  opinion   states  the  case.     The  plaintiff  had 
judgment  below. 

Wash  Adams  and  K.  H.  Field,  for  appellant. 
Oage,  Ladd  &  Small,  for  respondent. 

Hekby,  J.  By  this  suit  the  plaintiff  seeks  to  recover  damages 
from  defendant  for  a  trespass  upon  a  tract  of  land  owned  by-  him 
without  the  limits  of  the  city.  In  the  spring  and  summer  of  1881 
the  small-pox  was  prevailing  in  the  City  of  Kansas,  which  had  no 
pest-house,  and  the  patients  were  sent  out  in  charge  of  the  city 
police  and  city  physician,  and  placed  in  tents  by  the  roadside  in 
the  river  bottom  east  of  the  city.  The  neighbors  there  compelled 
the  removal  of  the  camp  by  violence,  and  the  physician  and  police 
finally  took  possession  of  plaintiff's  premises,  where  they  remained 
from  June  until  the  last  of  August,  under  control  of  officers  con- 
stituting the  city  board  of  health.  The  expenses  of  this  camp 
were  paid  by  the  city,  under  ordinances  authorizing  it.  Plaintiff 
obtained  a  judgment,  from  which  the  city  has  appealed. 

The  principal  question  for  consideration  is  whether  the  city  is 
liable  on  the  above  facts.  It  is  (Contended  by  her  counsel  in  an  in- 
genious argument  that  the  city  was  not  authorized  to  acquire  prop* 
erty  for  use  as  a  pest-house  except  by  purchase,  and  that  the  occu 


OCTOBER  TEBM,  1884.  381 

Doolej  V.  Citj  of  Kansas.  ^ 


pancy  of  plaintiff's  premises  was  uUra  viresy  and  therefore  Jie  city 
cannot  be  held  liable  for  the  trespass.  The  argument  is  more 
specious  than  sound.  If  a  city  can  be  held  liable  for  no  act  which 
it  is  not  authorized  to  perform,  then  since  no  city  charter  author- 
izes it  to  perpetrate  a  wrong,  no  town  or  city  can  ever  be  held  liable 
for  a  tort  authorized  by  it.  To  the  contrary  are  Hunt  v.  BoonvillCy 
65  Mo.  620;  s.  c,  27  Am.  Rep.  299;  Thompson  y.  Boonvilh,  61  Mo. 
283,  and  Soulard  v.  SL  Louis,  36  Mo.  546.  In  the  latter  case  the  city 
of  St.  Louis  proceeded  to  appropriate  private  property  for  street 
purposes  without  observing  the  mode  prescribed  by  its  charter  for 
acquiring  it.  It  was  held  to  have  been  done  ''  without  authority 
of  law;  it  was  wrongful  and  amounted  to  a  trespass ; "  and  the 
following  was  announced  as  the  law  on  the  subject:  '^  A  corpora- 
tion is  civilly  responsible  for  damages  occasioned  by  an  act,  as  a 
trespass  or  tort,  done  by  its  command  by  its  agents,  in  relation  to 
a  matter  within  the  scope  for  which  it  was  incorporated. 

The  City  of  Kansas  by  its  charter  is  authorized  "to  purchase 
and  hold  property,  real  and  personal,  beyond  the  limits  of  the  city, 
to  be  used  for  the  erection  of  pest-houses  for  the  reception  of  per- 
sons afflicted  with  contagious  or  other  loathsome  diseases."  In- 
stead of  purchasing  property  for  that  purpose  she  proceeded  to 
seize  the  property  in  question,  just  as  the  city  of  St.  Louis  took 
possession  of  the  property  of  a  citizen  for  street  purposes,  without 
regard  to  the  prescribed  formalities  for  its  acquisition.  The  city 
of  St.  Louis  was  held  liable  as  a  trespasser.  Soulard  v.  City,  supra. 
We  are  unable  to  perceive  a  distinction  in  principle  between  an 
unlawful  seizure  under  the  power  of  condemnation  and  such  a 
seizure  under  a  power  to  purcliase.  They  are  but  different  modes 
of  acquisition.  The  property  taken  by  the  City  of  Kansas  was  for 
a  purpose  sanctioned  by  its  charter,  and  everything  was  done  in 
accordance  with  the  charter  and  ordinances  except  the  acquisition 
of  the  land.  It  was  a  case  of  emergency,  admitting  of  no  delay. 
A  pest-house  was  an  immediate  necessity.  The  entire  population 
of  a  great  city  was  concerned  in  preventing  the  spread  of  a  con- 
tagious disease,  and  the  action  of  the  city  in  occupying  plaintiff's 
premises  was  within  tlie  scope  of  one  of  the  purposes  for  which 
the  city  was  incorporated,  although  the  premises  were  not  acai:ired 
in  the  manner  prescribed  by  its  cliartcr.  It  is  impossible  K  dis- 
tinguish this  case  from  the  previous  adjudications  of  this  ojurt, 
holding  cities  liable  for  torts  authorized  by  it.     Counsel,  we  think, 
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xnisconceive  the  case  of  Rowland  v.  CUy  of  OdUatin^  75  Mo.  134; 
8.  c,  42  Am.  Bep.  395.  There  the  street  commissioner  of  the  city 
of  Oallatin,  without  any  authority  except  the  verbal  direction  of 
the  mayor,  entered  upon  plaintiff's  land  and  dag  a  ditch  for  the 
purpose  of  constructing  a  highway  over  it,  and  this  court  held  the 
city  not  liable.  Certain  remarks  found  in  the  opinion  deUvered, 
applicable  alone  to  that  case,  are  regarded  by  appellant's  counsel 
as  having  overruled  the  cases  above  cited  ;  although  two  of  them. 
Hunt  V.  Boonville  and  Thompson  v.  Boonvitte,  are  approvingly  cited 
in  the  opinion,  and  the  opinion  delivered  in  Hunt  v.  Boonville  vras 
written  by  the  same  judge  who  delivered  the  opinion  in  Rowland 
V.  City  of  Oallatin. 

It  is  contended  that  proof  of  notice  of  the  common  council,  that 
the  trespass  complained  of  had  been  committed,  is  altogether  lack- 
ing. The  following  instruction  given  by  the  court,  predicated  upon 
evidence  adduced,  we  think  fairly  and  clearly  declared  the  law  on 
that  subject. 

If  the  jury  believe  from  the  evidence,  that  the  property  of  plain- 
tiff described  in  the  petition  was  taken  possession  of  and  used  fi-om 
the  17th  day  of  June,  1881,  to  about  the  middle  of  August  follow- 
ing, as  a  camp  for  the  keeping  and  treatment  of  persons  sick  with 
the  small-pox  by  persons  in  charge  of  such  patients  by  the  city  physi- 
cian of  the  city  of  Kansas,  and  that  such  occupation  of  such  premises 
was  immediately  thereafter  known  to  the  city  physician,  the  mayor 
and  other  members  of  the  board  of  health,  and  not  disapproved  of 
by  them,  and  that  the  City  of  Kansas,  by  its  council  and  other 
financial  officers,  knowing  of  the  existence  of  such  small-pox  camp 
under  a  pretense  of  authority  from  said  city,  although  they  may 
not  have  known  the  precise  location  of  said  camp,  appropriated  the 
money  of  the  city  to  pay  all  the  expense  of  attendants  upon  patients 
at  said  camp  upon  plaintiff's  said  premises,  and  of  supplying  the 
same  with  provisions  and  other  necessaries,  then  the  jury  will  find 
their  verdict  for  the  plaintiff. 

Numerous  other  questions  are  raised  in  briefs  of  counsel,  which 
we  have  not  deemed  it  necessary  to  discuss  in  this  opinion.  We 
have  given  them  attention,  and  are  satisfied  that  the  court  com- 
mitted no  material  error  in  the  trial  of  the  cause,  and  the  judgment 
is  affirmed. 

Judgment  afirmed. 

All  concur. 
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SpBAGUE  V.  ROONEY, 

(88  Mo.  488.) 

Contract — wtUfor  unlawful  purpose. 

A  eontnet  to  sell  a  house  to  one  who  intends  to  keep  it  as  a  hawdjr-honse  la 
not  illegal  merely  because  the  vendor  knows  the  intention.* 

SPECIFIC  PERFORMANCE.    The  opinion  states  the  case.  De- 
fendant had  judgment  below. 

Jenkins,  Clarke  £  ThomaSy  for  appellant. 

T,  S.  B.  Slaughter  and  Wash  Adams,  for  respondent. 

Hexry^  J.  Pending  this  cause  in  this  court,  John  Anthony 
suggested  that  since  the  appeal  herein  was  taken,  he  had  intermar- 
ried with  appellant,  and  asked  to  be  made  a  party  plaintiff,  which 
was  granted.  The  suit  is  for  the  enforcement  of  specific  perform^ 
anee  of  the  following  contract  in  writing,  entered  into  by  plaintiff, 
then  Bessie  Stevenson,  and  defendant: 

"  This  article  of  agreement,  entered  into  this  20th  day  of  February, 
187S,  by  and  between  Catherine  of  the  one  part  and  Bessie  Steven- 
sou  of  the  second  part,  witnesseth,  that  the  said  Catherine  has 
this  day  bargained  and  sold  to  said  Bessie  Stevenson  for  the  sam 
of  $2,500,  the  following  real  estate,  lying  and  being  in  the  City 
of  Kansas,  county  of  Jackson,  State  of  Missouri,  namely:  Lot  No. 
11,  block  3  Lykin's  addition  to  the  City  of  Kansas,  Old  Town,  as 
the  Fame  appears  on  record  of  the  recorded  plat  of  said  addition,  upon 
the  following  terms  and  conditions,  to- wit:  The  said  Bessie  Steven- 
eon  to  pay  the  sum  of  $25  per  month,  payable  monthly  on  the  20th 
day  of  each  month,  until  the  sum  of  $1,000  is  thus  paid;  then  the 
jsaid  Catherine  Rooney  to  execute  and  deliver  to  said  Bessie  Steven- 
son a  good  and  sufiicient  warranty  deed  to  the  same,  taking  the 
notes  of  the  said  Bessie  Stevenson,  secured  bv  deed  of  trust  on  th& 
property  conveyed,  for  the  same  deferred  payments.  But  if  said 
Bessie  Stevenson  fail  or '  refuse  to  make  any  monthly  payments  as^ 
herein  provided  until  deed  made,  her  rights  under  this  agreement 

*  See  note,  82  Am.  Rep.   122;  WaUaee  v.  Lark  (12  S.  C.  576),   82  Am.  Rep. 
616;  Bo$e  v.  MUeheU  (6  Colo.  102),  46  Am.  Rep.  520. 
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to  cease,  and  said  Gatherine  Booney  to  be  immediately  entitled  to 
the  possession  of  said  estate.  In  witness  whereof,  the  parties  haye 
set  their  names  and  affixed  their  seals  to  daplicate  copies  hereof, 
one  to  be  retained  by  each,  the  day  and  year  aforesaid. 

"  Mrs.  Catherine  Koon'by.  [Seal] 
'*  Miss  Bessie  Steyeksok.  [Seal]" 

The  answer  set  up.  i^i  substance,  that  the  contract  really  madebj 
the  parties  was  one  of  lease  by  which  the  premises  were  let  to  plain- 
tiff at  $'^5  per  month,  payable  monthly,  but  that  in  order  to  evade 
the  statute,  section  1551,  which  f-rbids  the  lease  of  a  house  for  the 
purpose  of  being  used  as  a  brothel  it  was  agreed  between  the  parties 
that  they  should  execute  the  agreement  in  question.  A  replication 
filed  put  in  issue  the  allegations  of  the  answer,  and  on  a  trial  of  the 
•cause,  the  court  found  the  issues  for  defendant  and  entered  a  judg- 
ment accordingly,  from  whicli  this  appeal  was  prosecuted.  Plain- 
tiff at  the  trial  objected  to  any  e\  idence  in  support  of  the  allegations 
in  the  answer.  Her  objection  was  overruled,  and  by  plain ti^s  own 
testimony,  if  at  all,  they  were  established.  Whether  the  court 
erred  in  admitting  such  evidence  is  the  only  question  for  considera- 
tion. 

This  is  not  a  suit  to  enforce  a  contract  for  a  lease  of  the  premises. 
If  it  were,  the  doctrine  invoked  by  defendant  and  sustained  by  the 
authorities  cited  by  her  counsel  would  be  in  point.  An  agreement 
to  sell  a  house  to  one  whose  purpose  is  to  keep  it  as  a  bawdy-house, 
although  known  to  the  vendor,  is  not  forbidden  by  the  statute.  De- 
fendant is  endeavoring  to  defeat  a  legal  and  \alid  contract  by  proof 
that  it  was  not  the  contract  between  the  parties,  but  that  another 
was,  which  is  forbidden  by  law.  In  other  words,  she  seeks  by  parol 
evidence  to  substitute  an  invalid  parol  agreement  for  a  valid  one  in 
writing  and  under  seal.  There  is  certainly  no  public  interest  to  be 
subserved  by  withdrawing  this  case  from  the  rule  which  forbids  the 
introduction  of  parol  evidence  to  vary  or  contradict  a  written  in- 
strument. If  the  contract  were  for  a  lease,  and  the  purpose  ex- 
pressed therein  was  that  the  lessee  would  keep  a  hotel,  or  conduct 
other  legitimate  business  in  the  house,  it  might  be  shown  by  parol 
evidence  that  it  was  let  to  be  used  for  an  illegal  purpose.  But  het^ 
is  an  agreement  in  writing,  signed  and  sealed  by  the  parties.  Its 
execution  is  admitted;  no  fraud  is  charged  to  procure  defendant's 
signature  to  it,  but  she  says  it  was  not  the  real  agreement  of  the 
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parties,  bat  that  the  agreement  between  them  rested  in  parol  and 
▼as  a  lease  of  the  premises.  In  Brua^s  Appeal,  55  Penn.  St.  299, 
cited  by  defendant's  counsel,  it  was  the  consideration  of  the  notes 
wliieh  was  held  open  to  inquiry,  and  having  been  found  to  be  a 
<'  stock  gambling  transaction  "  the  notes  were  held  yoid.  Fowler  y. 
Scully 9  72  Penn.  St.  465,  was  a  proceeding  to  foreclose  a  mortgage 
of  real  estate  given  to  a  national  bank  to  secure  future  advances, 
and  this  appeared  upon  its  face.  But  if  it  had  not,  evidence  would 
have  been  admissible  to  show  the  fact.  There  is  no  analogy  how- 
erer  between  such  a  case  and  the  one  under  consideration.  Here 
the  evidence  was  not  offered  to  show  that  the  contract  sued  on  was 
sn  illegal  contract,  but  to  prove  that  it  was  not  the  contract  made 
by  the  parties.  If  the  statute  forbade  the  sale  of  premises  to  be 
used  by  the  vendee  for  an  illegal  purpose,  on  a  suit  to  enforce  the 
contract,  the  defendant  might  show  the  illegal  purpose,  although  a 
different  one  was  expressed  in  the  contract.  To  that  extent  the 
aathorities  cited  go,  and  no  further. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed  and  catiee  remanded. 

All  concur,  except  Shebwood,  J.,  who  dissents. 


BiNSHABT  Y.  Bills. 

(88  Mo.  684.) 

SedueUfm — acHcn  for  aUenating  ie{f^$  affeeHofu, 

An  action  for  aUenatlng  a  wife's  affections  maj  be  maintained,  withoat  proof 
of  debaneheij  or  enticing  her  away.    (See  note,  p.-  888.) 

ACTION  on  a  note.    The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

0.  2>.  Janes,  for  appellant. 

Dysari  d  MUehell,  for  respondent. 

Mabtik,  0.     On  the  26th  day  of  January,  1880,  the  plaintiff 
filed  a  complaint  in  equity  against  the  defendant.     In  this  com- 
plaint another  party  was  originally  included  as  a  defendant,  but 
was  discharged  before  trial.     The  ob]Vo^  of  the  suit  was  to  enjoin 
Vol.  lir-4'» 
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the  transfer  and  collection  of  a  certain  promissory  note  in  the  sam 
of  $550  made  by  the  plain  tiff ,  to  enforce  its  surrender  and  cancel- 
lation, and  obtain  a  judgment  for  a  part  payment  indorsed  upon  it 
It  is  alleged  in  the  petition  that  the  note  was  without  consideration, 
and  was  obtained  by  false  representations,  by  thr^ts  of  suit,  and  of 
personal  yiolence.  The  defendant  in  his  answer  denied  tiio  ali(  g::- 
tions  of  the  petition  and  recited  the  facts  constituting  the  consider- 
ation of  the  note,  which  in  his  own  language  read  as  follows: 

''  Defendant,  further  answering,  says:  That  on  or  about  the  11th 
day  of  NoYcmber,  1879,  he  learned  for  the  first  time  that  plaintiff, 
for  a  long  time  thereto,  to-wit,  for  about  eighteen  months  then  last 
past,  had  been  making  love  to  his  (defendant's)  wife,  whenever  and 
wherever  he  could  meet  her.  That  he  had  plied  every  art  and  used 
every  device  in  his  power  to  win  her  love  and  esteem,  and  to  alien- 
ate and  estrange  her  from  her  husband.  That  ho  told  her  at  divers 
times  and  places  that  he  loved  her  deeply,  devotedly,  madly,  and  that 
he  could  not  live  without  her.  That  plaintiff  had  written  her  love- 
letters  on  divers  occasions;  had  given  her  a  fine  gold  fingeMng, 
and  desired  to  leave  and  abandon  his  own  wife  and  children,  and 
take  defendant's  wife  and  go  to  a  new  country  where  they  wonld 
not  be  known,  and  could  marry  and  live  together  as  man  and  wife. 
That  plaintiff  was  rich  and  would  maintain  her  in  luxury  and  ease, 
and  she  could  live  like  a  lady  without  labor  and  toil.  Defendant* 
further  answering  states  that  plaintiff,  by  his  persistent  efforts^ 
finally  succeeded  in  alienating  and  estranging  the  love  and  affec- 
tions of  defendant's  wife  from  defendant,  and  procured  in  the 
manner  and  by  the  means  aforesaid  her  consent  to  leave  and  desert 
her  husband  and  elope  with  plaintiff." 

The  answer  goes  on  to  recite  that  she  had  relented  her  rash 
promise  to  elope  with  plaintiff,  had  confessed  everything  to  her 
husband,  and  begged  to  remain  with  him  as  his  wife  under  the  se- 
curity of  pardon  and  forgiveness.  It  is  further  alleged  in  substance 
that  the  defendant,  smarting  under  the  wrongs  inflicted  upon  him 
by  plaintiff,  repaired  to  the  plaintiff's  residence  with  his  attorney, 
with  a  view  of  settling  for  these  wrongs  without  suit;  that  in  the 
interview  the  plaintiff  admitted  the  facts  as  charged  against  him, 
and  agreed  to  pay  defendant  in  liquidation  of  all  damages  by  him 
sustained,  and  in  final  settlement  thereof,  the  sum  of  t*iO0;  that  he 
paid  down  $50  and  gave  the  note  in  controversy  for  the  remaining 
$550,  payable  four  months  from  date;  that  he  afterward  paid  t20S 
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on  account  of  the  note,  which  payment  was  indorsed  on  the  same. 
The  answer  concludes  with  a  prayer  that  the  injunction  be  dissolved 
and  judgment  be  rendered  in  defendant's  favor,  in  the  amount  of 
the  note  remaining  unpaid,  which  is  stated  to  be  #345  with  interest. 

The  plaintift  interposed  a  demurrer  to  this  answer,  which  was 
overruled.  The  case  was  then  tried  by  the  court  without  the 
intervention  of  a  jury.  The  court  found  the  issues  in  favor  of  de- 
fendant, declaring  in  its  decree  that  tlie  matters  and  allegations  in 
plaintiff's  petition  are  untrue  and  not  sustained  by  the  evidence. 
The  injunction  was  dissolved,  and  the  sum  of  $40.05  was  assessed 
as  damages  on  the  injunction  bond  against  the  plaintiff  and  his 
sureties.  It  was  also  adjudged  that  the  defendant  recover  of  plain- 
tifi  the  balance  due  on  vhe  note  sought  to  be  enjoined.  The  bill 
of  exceptions  does  not  contain  the  evidence,  but  merely  recites  that 
evidence  was  submitted  by  both  parties  tending  to  prove  the  allega- 
tiorg  cf  tb^ir  pleadings. 

Only  one  question  is  presented  to  us  in  the  record  for  determina- 
-..J.  That  question  involvr)8  the  suflBciency  of  the  defense,  and  ia 
raised  on  the  demurrer  and  in  the  motions  made  after  judgment. 
The  plaintiff  contends  that  as  the  answer  fails  to  show  that  defend- 
ant's wife  had  been  actually  debauched  or  seduced  away  from  him, 
no  wrong  had  been  inflicted  upon  him  for  which  an  action  lies,  and 
that  the  note  taken  in  settlement  of  the  supposed  wrong  was  void 
as  being  without  consideration.  This  position  cannot  be  main- 
tained upon  either  principle  or  authority.  The  injury  to  defend- 
ant consists  in  the  alienation  of  his  wife's  affections  with  malice  or 
improper  motives.  Debauchery  and  elopement  when  they  occur 
are  only  the  immediate  and  legitimate  consequences  of  the  wrong. 
That  the  injury  in  this  instance  did  not  culminate  in  adultery  and 
elopement  is  a  fact  not  due  to  the  plaintiff's  forbearance,  but  to 
the  wife's  prudent  reflection  and  laudable  repentance.  The  aliena- 
tion of  the  wife's  affections *f or  wliich  the  law  gives  redress  may  be 
Hccomplished  notwithstanding  her  continued  residence  under  her 
husband's  roof.  Indeed  it  has  been  not  unfrequently  remarked  by 
authors  and  jurists  that  such  continued  residence  after  the  aliena- 
tion has  been  effected,  so  far  from  leaving  the  husband  without  a 
good  cause  of  action,  contributes  an  aggravation  to  his  injury  from 
which  an  elopement  might  well  be  accepted  in  the  nature  of  an 
•Beviation.  Schouler  Dom.  Eel.  5T;  Cooley  Torts,  224;  Hoard  v. 
Pact,  56  Barb.  202;  Heennance  v.  James,  47  Barb.  120. 
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I  think  it  would  be  difficult  to  regard  it  in  any  other  light  in 
the  absence  of  contrition  or  change  of  heart  The  demurrer  ad- 
mits the  salacious  and  seductive  solicitations  of  the  plaintiff,  ex- 
tending oyer  a  period  of  eighteen  months.  It  also  admits  the  fact 
of  actual  estrangement  and  alienation  which  constitutes  the  essence 
of  the  offense.  Every  thing  which  follows  afterward  can  be  oDly 
in  the  nature  of  aggravation,  mitigation  or  reparation  of  the  wrong 
inflicted  upon  the  sanctity  of  the  defendant's  home. 

I  may  add  here,  by  way  of  allusion  to  the  consideration  of  the 

note,  that  the  compromise  of  a  doubtful  claim  asserted  in  good 

faith  furnishes    a  valuable  consideration   to  support  a  promise. 

1  Pars.  Cont.  438,  §  4,  (6th  ed.). 

The  judgment  is  affirmed. 

Judgment  affirmed. 

All  concur. 

Note  bt  the  Rbpobteb. — The  case  of  Hoard  v.  Peek,  cited  in  the  opinion 
above,  is  sui  generis,  and  probably  will  alwa^rg  remun  so.  It  was  there  held 
that  a  husband  may  maintain  an  action  against  an  apothecary,  who,  without 
the  husband's  knowledge,  habitually  sells  laudanum  to  the  wife,  knowing 
that  she  uses  it  to  the  impairment  of  her  mind  and  body.  It  would  seem  that 
if  this  were  law  there  would  be  no  need  of  the  civil  damage  acts,  which  grant 
a  similar  redress  to  the  wife  against  those  who  sell  intoxicating  liquors  to  the 
husband. 

In  Heermanee  v.  James,  cited  in  the  above  opinion,  the  court  said: 

"  Separation  is  the  usual  consequence  of  such  interference,  and  fh^:  u-oas 
found  in  the  books  are  cases  of  actual  separation  from  the  house  and  home  of 
the  husband.  And  it  is  insisted  upon  the  argument  that  an  allegation  of 
pecuniary  loss,  or  of  loss  of  service  by  an  actual  leaving  or  continuing  away 
from  service,  is  necessary  to  show  a  cause  of  action. 

"  I  do  not  think  this  argument  is  sound.  The  gist  of  the  action  is  the  loss 
of  the  comfort  and  society  of  the  wife.  *  *  *  The  case  before  us  differs 
from  the  cases  cited,  not  in  principle,  but  only  in  the  fact  that  there  wis  no 
actual  departure  of  the  wife  from  the  husband's  house.  But  how  does  this 
fact  change  the  case  pr  the  principle  to  be  determined  by  it?  The  injuiy  in 
either  case  is  the  same.  I  am  not  sure  that  it  is  not  aggravated  by  her  re- 
maining. Here  was  the  same  poisoning  of  the  mind,  the  same  alienating  of 
her  affections,  the  same  refusal  to  receive  him  as  her  husband,  and  to  live 
with  him  as  such;  the  same  refusal  of  her  comfort,  fellowship,  society,  and  of 
her  aid  and  assistance  in  his  domestic  affairs;  all  that  constitutes  the  gist  of 
the  action,  all  equally  induced  by  the  unlawful  act  of  advice  of  the  defend- 
ant. Her  actual  presence  with  him  under  such  circumstances,  m^taining 
toward  him  such  feeling,  could  afford  him  no  relief,  but  would  laiher  add  the 
provocation  of  insult  to  the  keenness  of  the  injury  inflicted;  it  would  continue 
a  present,  living,  irritating,  aggravating,  if  not  consuming  source  of  grief. 
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which  her  absence  might  in  a  measure  relieve.  At  all  events,  it  would  relieve 
him  from  the  burden  of  her  support.  It  is  laid  down  by  Bishop  in  his  work 
on  Marriage  and  Divorce,  §§  781,  782,  797, 799,  that  the  refusal  of  the  husband 
or  wife  to  dwell  with  the  other  party  to  the  marriage  as  husband  or  wife,  is 
desertion;  and  the  same  authorities  hold  that  there  may  be  a  desertioa  though 
the  parties  continue  to  occupy  the  same  house.  1  Bish.  Marr.  and  Div.,  §  779; 
3  Litt.  887;  Most  v.  Moss,  2  Ired.  85. 

"How  is  desertion  then  to  be  distinguished  from  separation?  What  rea- 
son is  there  that  requires  a  technical,  physical  separation  to  constitute  a  cause 
of  action?  I  apprehend  that  the  separation  which  occasions  the  injury,  the 
suffering,  the  loss,  is  based  upon  a  higher  principle  than  this;  it  strikes  at 
the  highest  enjoyment  of  life;  it  is  alienated  affections;  it  is  the  loss  of  com- 
fort, fellowship  and  society;  it  is  the  loss  of  aid  and  assistance  in  domestic 
iHairs;  the  loss  of  conjugal  rights.  '  It  may,'  says  Bishop,  '  be  laid  down  as  a 
rale,  that  if  one  party  refuse  to  the  other  whatever  belongs  in  nuurriage  alone, 
from  causes  resting  in  the  will,  and  not  from  physical  inability,  the  refusing 
party  would  thereby  voluntarily  withdraw  from  whatever  the  relation  of  mar- 
riage, distinguished  from  any  other  relation  existing  between  human  beings, 
is  understood  to  imply.  Therefore  he  should  be  holden  to  desert  thereby  the 
other.'  §  782.  Let  the  law  be  administered  in  all  its  fidelity  and  integrity, 
hut  let  it  not  be  made  the  subject  of  reproach,  that  he  who  admits  the  inflic- 
tion of  the  injury  in  this  case  may  escape  its  penalties  upon  a  mere  frivolous 
and  immaterial  technicality." 

In  Southmek  v.  SoiUhvoick,  97  Mass.  327,  it  was  held  that  a  continued  denial 
b?  the  wife  of  the  husband  privilege  of  sexual  intercourse  was  not  desertion. 


State  v.  Myebs. 

(88  Mo.  668.) 

Criminal  law — efieoHng  —  other  offenses. 

On  a  trial  for  obtaining  property  by  trick  and  fraud,  proof  of  other  similar  acts 
bj  the  defendaat,  on  the  same  day  and  at  the  same  town,  is  admissible  to 
show  intent.* 

CONVICTION  of  obtaining  property  by  trick  and  fraud.     The 
opinion  states  the  case.  • 

A.  L.  ThoTuaSy  for  appellant. 

D.  H.  Mclniyre,  attorney-general,  for  State. 


*See  Strang  v.  State  (86  Ind.  208),  44  Am.  Rep.  292,  and  note,  299;  Beg.  v 
Coop&r,  1  Q.  B.  Div.  19;  Reg.  v.  Holt,  8  Cox  C.  C.  411. 
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Phillips,  C.  The  defendant  was  indicted  under  section  1561, 
iCevised  Statates  1879,  for  an  attempt  by  trick  and  fraud  to  obtiun 
from  one  P.  K.  Beard  the  sum  of  $1,  the  property  of  said  Beard. 
He  was  found  guilty  and  sentenced  to  a  term  of  two  years  in  the 
penitentiary.     From  that  judgment  he  prosecutes  this  appeal. 

[M.inor  point  omitted.] 

The  action  of  the  trial  court  in  admitting  certain  evidence  is 
assigned  for  error.  To  properly  understand  this  issue  it  is  important 
to  explain  the  nature  of  the  ''trick"  by  which  the  defendant  is 
charged  to  have  attempted  to  obtain  money  from  Beard.  Beard  s 
testimony  was,  that  the  defendant  came  into  the  store  and  asked  for 
a  nickel's  worth  of  tobacco.  It  was  handed  to  liim,  and  in  payment 
he  handed  Beard  a  two-dollar  bill.  Beard  returned  him  a  silver 
dollar  and  ninety-five  cents  in  change.  Defendant  dropped  the 
"dollar  in  silver  in  his  pocket,  and  said  he  had  found  a  nickel,  and 
laying  it  on  the  counter  with  the  ninety-five  cents,  said  he  would 
leather  have  a  dollar  piece  for  it.  Thereupon  Beard  took  from  the 
drawer  a  silver  dollar  and  laid  it  down.  Whereat  the  defendant 
remarked  that  he  believed  he  would  rather  have  the  two  dollar  bill 
than  the  silver,  and  requested  Beard  to  give  it  to  him  and  take  the 
two  dollars  in  silver  on  the  counter.  Whereat  Beard  reminded  him 
that  he  had  put  the  dollar  in  his  pocket,  and  to  hand  him  that. 
The  prisoner  then  took  up  his  dollar  in  change  and  walked  out. 
The  prosecuting  attorney  then  introduced  other  witnesses,  by  whom 
he  proved,  against  the  objection  of  defendant,  that  on  the  same  day 
near  the  same  time,  both  before  and  after  the  act  in  question,  in 
the  same  village,  the  defendant  attempted  the  same  trick  on  other 
•clerks,  and  was  heard  to  say  to  his  companion  that  he  had  '^  knocked 
them  down  for  a  one "  —  alluding  to  a  house  which  he  had  just 
left,  and  further  stated  that  "  my  partner  has  done  the  town  for 
$10,  and  we  are  getting  drunk  on  the  money,  or  over  it"  The 
prosecuting  attorney  stated  at  the  time,  that  this  evidence  was  in- 
troduced for  the  purpose  of  showing  the  intent  with  which  the  act 
under  investigation  was  done. 

As  this  presents  an  important  question  in  the  administration  of 
criminal  law,  about  which  there  is  some  contrariety  of  opinion,  I 
have  given  it  much  consideration  and  investigation.  It  is  a  general 
rule  that  a  distinct  crime,  for  which  the  party  might  be  separately 
proceeded  against,  cannot  be  given  in  evidence  against  the  prisoner 
on  trial  for  a  single  offense.     It  rests  upon  the  equitable  and  humane 
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principle  that  it  is  unjust  to  raise  a  presumption  of  guilt  against  the 
priaoner,  on  the  idea  that  having  committed  one  offense  the  moral 
obliquity  or  depravity  it  exhibits  makes  it  probable  he  would  commit 
another.  And  as  it  is  difficult  to  guard  against  the  blunder  of  the 
average  'jury  in  failing  to  distinguish  the  real  purpose  for  which 
such  evidence  is  admitted,  as  against  the  bad  impression  it  would 
likely  make  on  them  as  to  the  prisoner's  general  character,  it  is  con- 
tended that  it  would  be  safer  to  exclude  it  under  all  circumstances. 
But  the  rule  has  its  exceptions,  now  too  deeply  and  firmly  settled 
not  to  recognize  them.  They  are  exceptions  founded  in  as  much 
wisdom  and  j  ustice  as  the  rule  itself.  The  most  generally  recognized 
exception  is  to  admit  other  similar  acts  for  the  purpose  of  proving 
the  guilty  knowledge  of  the  prisoner  in  cases  of  indictments  for 
uttering,  or  having  in  his  possession  false  notes,  bills  of  exchange, 
bank  bills,  instruments  for  forging  the  same  and  counterfeit  coin, 
and  recent  possession  of  stolen  property.  1  Lead.  Cr.  Gases,  189; 
Bos.  Cr.  Ev.  90;  Corn.  v.  Co«,  115  Mass.  481;  Heard  v.  State^  9 
Texas  App.  1.  The  exception  also  extends  to  admitting  other  like 
acts  as  proof  of  the  scienter  in  obtaining  money  under  false  pre- 
tenses, as  in  the  instance  of  falsely  representing  the  bill  of  an  in- 
solvent bank  to  be  good  whereby  the  prisoner  fraudulently  obtained 
property.  Com.  v.  Stone^  4  Mete.  43,  47.  So  on  an  indictment  for 
knowingly  delivering  skimmed  milk  to  a  factory,  to  be  manufactured 
into  cheese,  with  intent  to  defraud,  evidence  of  transactions  of  the 
same  character,  other  than  that  named  in  the  indictment,  has  been 
admitted  for  the  purpose  of  showing  guilty  knowledge.  Bainbridge 
V.  State,  30  Ohio  St.  265.  In  a  comparatively  recent  case  (Queen 
V.  FranciSy  L.  R.,  2  C.  C.  Res.  128;  12  Cox  C.  C.  612),  the  prisoner 
obtained  money  by  pretending  that  a  certain  ring  contained  dia- 
monds, when  in  fact  it  was  composed  only  of  crystals.  To  sustain 
the  charge  of  criminal  fraud,  evidence  was  given  by  the  crown  that 
on  a  prior  occasion  the  prisoner  obtained  money  by  falsely  repre- 
senting that  a  chain  only  coated  with  gold  was  made  of  pure  gold. 
Lord  Coleridge,  C.  J.,  who  delivered  the  judgment,  said:  "It 
seems  clear  on  principle  that  when  the  act  charged  is  proved,  and 
the  only  remaining  question  is,  whether  at  the  time  he  did  it  he 
had  guilty  knowledge  of  the  quality  of  his  act,  or  acted  under  mis- 
take, evidence  of  the  class  received  must  be  admissible.  It  tends 
to  show  that  he  was  pursuing  a  course  of  similar  acts,  and  thereby 
it  raises  a  presumption  that  he  was  not  acting  under  a  mistake." 
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Upon  the  same  reason  and  by  equal  authority  is  the  pro}>ositioii 
maintainable  that  the  exception  to  the  general  mle  extends  to  ad- 
mitting such  proof  where  the  question  of  intent,  the  quo  animo, 
is  material  to  be  established.  It  stands  almost  on  the  same  ground 
as  proof  of  the  scienter.  The  English  authorities  are  quite  decided 
in  admitting  the  proof  of  the  character  in  question.  In  Queen  y. 
Dosseit,  2  Oox  G.  C.  243,  the  prisoner  was  indicted  for  setting  fiie 
to  a  rick.  It  was  fired  by  the  prisoner  discharging  a  gun  near  it 
The  prosecution  offered  evidence  to  the  efTecfc  that  on  the  day  pre- 
ceding the  rick  was  on  fire,  and  the  prisoner  was  then  near  it  with 
his  gun  in  hand.  Maule,  J.,  said  :  '^The  mere  fact  of  the  evi- 
dence going  to  prove  another  felony  is  not  sufficient  to  exclude  it 
if  in  itself  it  be  good  evidence.  It  is  only  by  the  conduct  of  the 
prisoner  that  a  judgment  can  be  formed  whether  the  act  was  acci- 
dental or  intentional.  It  is  not  as  evidence  of  a  felony,  but  as  evi- 
dence of  prisoner's  intentions,  that  it  may  be  received.*'  In  Rex 
V.  Voke,  I  Rus.  &  Ry.  631,  the  prisoner  was  indicted  for  maliciously 
shooting  another.  The  state  of  the  proof  being  such  as  to  raise 
some  doubt  whether  the  shooting  was  intentional  or  accidental, 
evidence  was  admitted  of  a  previous  attempt  on  the  same  day  by 
the  prisoner  to  shoot  the  party.  In  Reg.  v.  Richardson,  2  P.  &  F. 
343,  the  prisoner  was  indicted  for  embezzlement.  The  prisoner  in 
rendering  account  to  his  employer  made  it  exceed  the  sum  of  his 
actual  expenditures  from  one  to  three  pounds.  For  the  purpose  of 
showing  that  the  act  for  which  he  was  indicted  was  not  a  mistake, 
the  prosecution  introduced  evidence  of  instances  both  before  and 
after  the  act  in  question  of  similar  returns.  It  was  held  by  all  the 
judges,  after  the  fullest  consideration,  to  be  competent  In  Rex  v. 
Hogg,  4  C.  &  P.  364;  19  Eng.  C.  L.  420,  the  prisoner  was  indicted 
for  administering  sulphuric  acid  to  horses  with  intent  to  kill  them. 
Evidence  that  the  prisoner  had  hitherto  mixed  acid  with  the  horses* 
corn  was  admitted  by  Pabke,  J.,  **as  showing  whether  the  act 
was  done  with  the  intent  charged  in  the  indictment."  In  Rez  v. 
Winkworthy  4  C.  &  P.  444;  19  E.  C.'L.  465,  the  prisoners  came 
with  a  mob  to  prosecutor's  house,  and  one  of  the  mob  went  up  to 
him  and  very  civilly  advised  him  that  he  would  better  give  the  mob 
something  to  get  rid  of  them,  which  he  did.  For  the  purpose  of 
showing  that  this  was  not  disinterested  and  honest  advice  the 
prosecutor  introduced  evidence  that  this  mob  at  other  houses  de- 
manded money  on  the  same  day  while  the  prisoners  or  some  of 
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them  were  with  them.  The  competency  of  it  was  affirmed  by  such 
judges  as  Park,  Vaughn,  Aldbbson  and  Lord  Tentebbbn.  In 
Rrgina  t.  Oamer,  3  F.  &  F.  681,  on  the  trial  of  the  husband  and 
wife  for  the  murder  of  his  mother  by  poison,  eridence  was  admit- 
ted to  show  that  the  former  wife  of  the  prisoner  died  in  the  same 
way,  "  with  a  view  to  enable  the  jury  to  determine  as  to  whether 
snch  was  accidental  or  not."  See  1  Oreenl.  Ev.  53;  3  Russ.  Gr., 
§§  285,  288;  Ros.  Cr.  Ey.  86,  89. 

The  American  authorities  are,  if  anything,  more  pronounced  in 
favor  of  the  competency  of  this  eyidence.  Botiomley  v.  United 
States f  1  Story,  135,  was  a  proceeding  by  information  on  a  libel  of 
seizure  of  goods  imported  and  concealed  in  fraud  of  the  impost 
laws.  The  government  on  the  trial  introduced  evidence  of  for- 
mer similar  acts  of  the  libellee  to  show  the  criminal  intent  of  the 
act  in  question.  Story,  J.,  held  the  proof  competent  inter  alia 
''to  repel  the  suggestion  that  the  act  might  be  fairly  attributable 
to  accident,  mistake,  or  innocent  rashness,  or  negligence. '^  Argu- 
m(fo,  hesaid:  ^'In  all  cases  where  the  guilt  of  the  party  depends 
upon  the  intent,  purpose  or  design  with  which  the  act  is  done,  or 
upon  his  guilty  knowledge  thereof,  I  understand  it  to  be  a  general 
rule  that  collateral  facts  may  be  examined  into,  in  which  he  bore  a 
part  for  the  purpose  of  establishing  such  guilty  intent,  design,  pur- 
pose or  knowledge. '^  This  question  came  again  before  this  same 
learned  judge,  when  on  the  supreme  bench  of  the  United  States  in 
the  case  of  Wood  v.  United  States,  16  Pet.  342,  which  was  a  pro- 
ceeding similar  to  the  case  just  cited.  For  the  purpose  of  showing 
the  fraudulent  intent  of  the  libellee  the  government  introduced  evi- 
dence of  other  fraudulent  invoices,  etc.  Story,  J.,  in  delivering 
the  opinion,  said:  ^^The  question  was  one  of  fraudulent  intent  or 
not,  and  upon  questions  of  that  sort,  where  the  intent  of  the  party 
is  matter  in  issue,  it  has  always  been  deemed  allowable,  as  well  in 
criminal  as  civil  cases,  to  introduce  evidence  of  other  acts  and  doings 
of  the  party  of  a  kindred  character,  in  order  to  illustrate  or  establish 
his  intent  or  motive,  in  the  particular  act  directly  in  judgment. 
Indeed  in  no  other  way  would  it  be  practicable,  in  many  cases  to 
establish  such  intent  or  motive,  for  the  single  act,  taken  by  itself, 
may  not  be  decisive  either  way;  but  taken  in  connection  with  others 
of  a  like  character  and  nature,  the  intent  and  motive  may  be  demon- 
atrated  almost  with  a  conclusive  certainty.  They  constitute  excep- 
tions to  the  general  rule,  excluding  evidence  not  directly  compre- 
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bended  within  the  issae;  or  rather,  perhaps,  it  may  with  more  cer- 
tainty be  said,  the  exception  is  necessarily  embodied  in  the  very 
substance  of  the  rule;  for  whatever  does  legally  conduce  to  establish 
the  points  in  issue,  is  necessarily  embraced  in  it,  and  therefore  a 
proper  subject  of  proof,  whether  it  be  direct  or  only  presumptive," 
After  stating  the  exception  in  favor  of  the  admission  of  such  evi- 
dence in  proof  of  guilty  knowledge  in  cases  of  forgery,  uttering  false 
notes  and  passing  counterfeit  money,  etc.,  be  adds:  ''Cases  of 
fraud  present  a  still  more  stringent  necessity  for  the  application  of 
the  same  principle;  for  fraud  being  essentially  a  matter  of  motive 
and  intention,  is  often  deducible  from  a  great  variety  of  circum- 
stances, no  one  of  which  is  absolutely  decisive;  but  all  combiDed 
together  may  become  almost  irresistible  as  to  the  true  nature  and 
character  of  the  transaction  in  controversy." 

In  Osborne  v.  People,  2  Park.  583,  this  rule  was  recognized  and 
applied.     The  court  say:     "The  acts  of  the  prisoner  while  in  the 
store  rendered  it  somewhat  doubtful  whether  the  entry  was  a  barg- 
lary  or  a  trespass,  hence  the  necessity  of  the  proof  to  show  the 
intent."    And  in  People  y.   Wood,  3  Park.  681,  evidence  of  prior 
offenses,  of  a  similar  character,  more  or  less  connected  with  that  on 
trial,  was  admitted,  not  for  the  purpose  of  proving  the  act  under 
investigation,  but ''  distinctly  and  solely  for  the  purpose  of  establish- 
ing the  quo  animoy  the  motive  existing  in  the  mind  of  the  prisoner/' 
in  committing  the  act  for  which  he  was  indicted.     In  Com,  v. 
Turnei*,  3  Mete,  19,  this  question  is  ably  considered  by  the  Supreme 
Court  of  Massachusetts.     Turner  was  indicted  jointly  with  one 
Shearer  for  kidnapping  a  negro  boy  in  Massachusetts  and  running 
him  off  to  Virginia.     For  the  purpose  of  showing  that  Turner  was 
acting  with  a  guilty  intent  in  connection  with  Shearer,  the  prose- 
cution introduced  evidence  to  the  effect  that  on  the  morning  of  the 
same  day  of  the  alleged  abduction  Turner  was  in  company  with 
Shearer,  inquiring  after  another  colored  boy,  and  also,  that  on  the 
previous  day  Turner  endeavored  to  procure  a  colored  boy  from  the 
overseer  of  the  poor  at  the  alms-house  under  false  pretenses.    After 
stating  the  general  rule,  and  the  exception  in  admitting  such  proof 
to  establish  the  scienter  when  material,  Dewy,  J.,  says:    "Evi- 
dence of  other  facts  than  those  connected  immediately  with  the  act 
charged  are  always  admissible,  where  the  intent  of  the  defendant 
forms  a  material  part  of  the  issue,  and  where  those  facts  can  be  sup 
posed  to  have  any  proper  tendency  to  establish  the  intent.     *    *    * 
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The  intent  and  purpose  of  the  defendant,  in  obtaining  the 
possession  and  castody  of  the  individaal  alleged  to  be  unlawfully 
taken,  were  to  be  inferred  from  circumstances,  and  necessarily 
opened  a  wide  door  for  the  introduction  of  evidence  of  the  acts  of 
the  party  accused,  having  any  reasonable  degree  of  connection  with 
the  particular  act  complained  of.  It  was  with  the  view  of  fixing 
the  character  of  the  last  act,  that  evidence  was  received  of  the  con- 
duct and  declarations  of  the  defendant  on  the  day  previous,  and  at 
another  place,  and  in  reference  to  another  individual.  *  *  * 
With  reference  to  such  purpose,  and  thus  limited,  it  seems  to  us  to 
have  been  properly  admitted." 

It  would  be  difficult  to  find  in  a  like  discussion  a  case  more 
parallel  in  its  facts  and  principles  than  that  of  Trogden  v.  Gomnion' 
weallh,  31  Gratt.  862,  in  which  this  matter  is  reviewed  most  thor- 
onghly  by  that  eminent  jurist,  Staples,  J.  The  prisoner  was  in- 
dicted for  obtaining  goods  from  M.&  Co.  upon  false  pretenses.  On  the 
trial  the  Commonwealth  introduced  evidence,  to  the  effect,  that  the 
accused,  in  the  same  city  and  at  or  about  the  same  time,  purchased 
goods  from  other  parties  upon  like  false  pretenses,  for  the  purposes  of 
showing  the  intent  of  the  accused  in  making  the  representations  to 
M.  &  Co.  It  was  held  admissible  for  this  purpose;  and  the  decision 
is  placed  throughout  upon  the  ground  that  the  evidence  bore  upon 
the  question  of  the  fraudulent  intent  with  which  the  act  was  done. 
The  authorities  are  collected  and  reviewed  with  a  master's  hand; 
and  they  sustain  the  proposition  contended  for  beyond  any  reason- 
able controversy. 

In  answer  to  the  suggestion  of  the  counsel  for  the  prisoner,  that 
when  the  prisoner  did  the  act  in  question,  as  it  was  proved  he  did,  the 
juiy  must  infer  the  intent  from  the  act;  and  therefore  evidence  of 
collateral  facts  is  unnecessary  and  irrelevant,  and  calculated  to  mis- 
lead the  jury,  the  court  say:  '^  It  may  be  conceded  that  when  goods 
are  obtained  by  false  representations,  the  jury  may  justly  infer  the 
fraudulent  intent.  But  it  frequently  happens  in  a  large  majority 
of  cases,  there  are  numerous  facts  and  circumstances,  sometimes  of 
a  minute  and  varied  character,  throwing  light  upon  the  conduct 
and  motives  of  the  accused.  It  is  impossible  for  the  court  to  fore- 
see what  may  be  developed  in  the  progress  of  the  trial.  When  evi- 
dence is  offered  of  other  transactions  of  the  accused  to  show  the 
guilty  intent,  is  the  court  to  say  the  intent  is  already  conclusively 
proved,  and  the  evidence  is  therefore  irrelevant?     What  would  be 
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thought  of  a  jadge  who  woald  thas  prejadice  the  case  and  inyade 
the  province  of  the  jury?  The  learned  coansel  would  hardly  con- 
cede the  fraudulent  intent  of  his  client  upon  any  state  of  facts. 

*  *  *  We  are  asked  to  say  thafc  the  evidence  set  out  in  the 
bill  of  exceptions  is  irrelevant,  upon  the  assumption  that  without 
it  the  jury  must  have  found  the  guilty  intent  on  the  part  of  the  ac- 
cused." This  and  its  cognates  are  fully  sustained  by  the  following 
cases :  Friend  v.  ffamill,  34  Md.  298;  Cary  v.  Hoiailifig,  1  Hill, 
311,  316;  Phillips  v.  People,  67  Barb.  354;  Rowley  v.  Bigelow,  12 
Pick.  311;  Com.  v.  Eastmany  1  Cush.  189;  Com.y.  Tuckertnan, 
10  Gray,  173;  McKenney  v.  Dingley,  4  Greenl.  172;  Bielschofsky  v. 
Peophy  3  Hun,  40,  affirmed  60  N.  Y.  616;  Miller  v.  Barber,  66  N. 
Y.  659. 

It  has  been  suggested  tliat  this  doctrine  is  opposed  by  so  great  a 
jurist  as  Judge  Agnew  in  the  case  of  Shaffner  v.  CommontaeaUh, 
72  Penn.  St.  60;  s.  c,  13  Am.  Rep.  649.  In  the  course  of  that 
opinion  ho  says:  "  To  make  one  criminal  act  evidence  of  another^  a 
connection  must  have  existed  between  them  in  the  mind  of  the 
actor,  linking  them  together  for  some  purpose  he  intended  to  ac- 
complish; or  it  must  be  necessary  to  identify  the  person  of  the  actor, 
by  a  connection  which  shows  that  he  who  committed  the  one  must 
have  done  the  other."  The  case  was  one  which  did  not  render  such 
evidence  material  in  ascertaining  the  intent  of  the  party  accused. 

Hence  it  is  to  be  observed  that  he  treats  the  question  as  if  the 
attempt  was  made  by  the  nisi  court  ^'  to  make  one  criminal  act  evi- 
dence of  another."  In  such  case,  there  can  be  no  question  but 
there  should  be  such  a  connection  between  the  two  acts  or  offenses 
as  to  link  them  together  in  the  mind  of  the  actors,  so  as  to  make 
one  follow  the  other  as  a  means  to  an  end.  This  was  the  state  of 
the  case  in  State  v.  Oreemwade,  72  Mo.  298.  The  limitation  of  the 
rule  as  applied  by  AG  new,  J.,  supra^  was  proper,  because  there  was 
no  question,  essentially,  of  guilty  knowledge  or  intent;  for  as  it  is 
said  in  the  statement  of  the  case:  "  The  evidence  tended  to  show 
that  she  died  by  poison,  and  the  principal  question  was  whether 
the  poison  had  been  administered  by  the  defendant." 

In  the  case  at  bar  the  very  gist  of  the  offense  charged  is  the 
criminal  intent  with  which  the  act  was  done,  and  the  burden  of 
proof  rests  upon  the  State.  Anable*s  case,  24  Gratt.  663,  670.  It 
must  be  shown  affirmatively  that  the  defendant's  purpose  was  to 
defraud.     Such  intent  is  not  a  presumption  of  law,  but  is  a  fact 
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to  be  found  by  the  jury.  Trogden*8  case,  supra.  It  has  been  Laid 
by  the  highest  authority  in  this  class  of  cases,  that  even  the  admis- 
sion of  the  accused  that  the  act  was  done  with  the  criminal  ^'ntent 
cannot  preclude  the  State  from  proving  it  by  any  other  competent 
testimony,  for  the  jury  are  the  sole  judges  of  the  evidence.  Com. 
V.  McCarthy,  119  Mass.  354;  Priest  v.  Oroton,  103  Mass.  530. 
Under  the  facts  of  this  case  it  was  for  the  jury  to  say  whether  the 
act  of  the  prisoner  was  a  criminal  act,  done  with  a  fraudulent  in- 
tent to  obtain  the  money  of  the  clerk,  or  whether  it  was  a  mistake 
of  effort  merely  to  practice  upon  him  a  joke.  The  jury,  without 
violence  to  reason,  under  an  instruction  to  give  the  prisoner  the 
benefit  of  every  reasonable  doubt,  have  convicted  him.  The  prose- 
cuting attorney,  as  suggested  by  Staples,  J.,  supra,  and  by  Boscoe 
in  his  Criminal  Evidence  91,  had  the  right  to  anticipate  an  obvious 
defense  of  the  prisoner  that  it  was  a  mistake  or  without  criminal  in- 
tent, and  put  in,  in  the  first  instance,  all  his  evidence  bearing  on  the 
issue.  The  evidence  further  showed  that  the  prisoner  started  out  on 
that  day  with  the  perpetration  of  the  several  acts  linked  together 
in  his  mind.  His  purpose  was  to  employ  his  own  vulgar  but  sug- 
gestive terms  "to  do  the  town."  He  did  "beat"  the  unwary  out 
of  $10  by  the  same  attempted  "  trick." 

We  think,  both  on  reason  and  authority,  the  evidence  complained 
of  was  admissible  under  the  circumstances  of  this  case.  The  other 
acts  were  so  recent  and  so  allied  in  character  and  purpose  to  the 
one  on  trial  that  they  were  quite  essential  to  enable  the  jury  to 
reach  a  conclusion,  just  alike*  to^the  people  and  the  accused.  It 
was  offered  with  the  distinct  statement  by  the  prosecuting  attorney 
that  it  was  for  the  purpose  of  showing  the  defendant's  intention  in 
the  attempt  upon  young  Beard.  With  this  limitation  on  its  scope 
it  was  properly  admitted. 

It  follows  that  the  judgment  of  .the  Circuit  Court  should  be 
affirmed. 

Judgment  affirmsd. 

All  concur. 
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(17  Neb.  70.) 

SkUtite  of  UmiUUiana — payment  by  anignee. 

The  payment  of  a  diyidend  by  the  assignee  of  an  insolvent  debtor  idll  nol 
take  the  debt  ont  of  the  statute  of  limitations  as  against  the  debtor.  (Sn 
note,  p.  401.) 

ACTION  on  promissory  notes.    The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

J.  H.  Smiih,  for  plaintiff  in  error. 

Augtin  «7.  Bitt&nhouse,  for  defendant  in  error. 

GoBB,  0.  J.  There  is  bat  one  question  presented  by  the  record 
in  this  case.  The  action  in  the  court  below  was  brought  on  two 
several  promissory  notes,  one  of  which  became  due  sixty  and  the 
other  ninety  days  after  January  25, 1877.  The  action  was  brought 
on  October  7, 1882;  so  that  upon  their  face  the  notes  were  barred 
by  the  statute,  full  five  years  having  elapsed  after  the  maturity  of 
the  notes  when  the  action  was  brought.  But  upon  the  back  of 
each  of  said  notes,  appear  two  indorsements,  one  of  t34.50,  April 
20,  1878,  the  other  of  $6.90,  October  9  of  the  same  year,  which  in- 
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dorsements  were  alleged  in  the  petition  to  have  been  made  for 
money  paid  on  the  said  notes  by  the  duly  appointed  and  acting 
aflsignee  of  the  defendant  by  virtue  of  his  power  and  duties  as 
assignee.  There  is  also  attached  to  the  said  petition  and  made  a 
part  thereof  a  copy  of  a  deed  of  assignment  from  the  defendant 
to  one  Delevan  Bates^  of  a  certain  stock  of  goods,  Tillage  lot,  etc.^ 
for  the  benefit  of  his,  the  said  defendant's  creditors,  a  list  of  whom 
were  therein  given,  including  plaintiffs  and  the  payees  of  the  said 
notes. 

There  was  also  contained  in  said  petition  a  third  cause  of  action^ 
consisting  of  a  book  account,  the  last  item  of  which  was  dated 
September  20,  1877,  and  which  contains  two  credits  of  cash  from 
said  assignee,  of  dates  respectively  April  20  and  October  9,  1878. 
The  defendant  filed  a  general  demurrer  to  the  petition,  which  waer 
sustained  by  the  court,  and  this  is  the  sole  error  upon  which  the 
cause  is  brought  to  this  court. 

Section  22  of  our  Code  provides  that  ''  in  any  cause  founded  on 
contract,  wlien  any  part  of  the  principal  or  interest  shall  have  been 
paid  *  *  *  an  action  may  be  brought  in  such  case  within  the 
period  prescribed  for  the  same  after  such  payment.''  So  the  ques- 
tion presented  for  our  determination  is  whether  a  part  payment 
made  by  an  assignee  of  the  debtor,  under  the  power  of  a  general 
:i8signment  for  the  benefit  of  creditors,  will  have  the  same  effect 
under  this  section  as  a  payment  made  by  the  debtor  himself. 

Under  a  statute  like  our  own  the  Supreme  Court  of  Ohio,  in  the 
case  of  iAirienihal  v.  Mosler^  16  Ohio  St.  566,  held  that  the  pay- 
ment of  a  dividend  by  the  assignee  of  a  debtor  did  not  take  the 
residue  out  of  the  statute  of  limitations.  The  opinion  cites  the 
cases  of  Stoddard  v.  Doane^  7  Gray,  387;  Pickett  v.  Leonard,  34 
Barb.  193,  and  Roosevelt  v.  Marka^  6  Johns.  Gh.  266.  While  it 
cannot  be  said  that  the  argument  is  all  on  the  side  of  the  above 
cases,  and  there  are  high  authorities  holding  the  other  way,  yet 
I  think  that  the  weight  of  reason  as  well  as  of  authority  is  with 
tbem. 

Counsel  for  plaintiff  in  error  cite  with  evident  confidence  the 
case  of  Sornb&rger  v.  Lee,  14  Neb.  193;  8.  c,  45  Am.  Rep.  106. 
lu  that  case  the  court  held  that  ''  the  receipt  and  indorsement  on 
a  promissory  note,  by  the  holder,  of  money  realised  from  a  collate- 
ral left  with  him  by  the  maker  for  that  purpose,  will  remove  the 
bar  of  the  statute."    But  the  chief  contention  on  the  part  of  the 
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plaintiff  in  error  in  that  case  was  the  ^*  mere  payment  of  a  part 
of  a  debt  was  not  sufficient  to  stop  tlie  running  of  the  statute."  The 
court  held  that  it  was  sufficient,  and  that  the  facts  in  that  case  as 
set  out  in  the  petition  (the  case  having  been  disposed  of  in  the 
court  below  on  demurrer  to  the  petition)  as  follows:  ''  That  on  the 
30th  day  of  January,  1877,  the  plaintiffs  collected  $61.55  on  a  note 
which  defendant  had  left  with  them  as  collateral  security  to  the 
note  above  described,  and  on  the  same  day  made  the  indorsement 
as  above  set  forth,"  were  sufficient  to  constitute  a  part  payment 
under  the  statute. 

As  I  understand  the  reasoning  of  the  cases  upon  the  section  of 
the  statute  under  consideration,  it  amounts  to  about  this^  that  a 
part  payment  in  order  to  bar  the  statute  must  be  equivalent  to  an 
acknowledgment  of  an  existing  liability  or  to  a  promise  to  pay  the 
same.  If  such  is  the  logic  of  the  statute,  then  I  think  there  is  a 
wide  difference  between  the  part  payment  in  the  above  case  and 
that  in  the  case  at  bar.  There  the  application  was  made  pursuant 
to  the  present  special  authority  of  the  debtor,  by  an  agent  appointed 
for  that  purpose.  Any  thing  else  which  the  agent  was  authorized 
to  do,  to-wity  to  collect  the  money  on  the  collateral,  was  a  mere  in- 
cident to, the  application  of  it  on  the  note.  Here  the  application 
of  any  portion  of  the  property  to  the  part  payment  of  the  notes  and 
account  sued  on  was  not  necessarily  or  probably  in  the  mind  of  the 
defendant  in  error  when  he  made  the  assignment  for  the  benefit  of 
his  creditors.  The  main  object  of  the  defendant  in  error  in  mak- 
ing the  assignment  was  to  place  the  legal  title  and  possesitfon  of  the 
assigned  property  in  his  assignee,  to  the  end  that  it  might  be  fairly 
and  equally  distributed  among  his  creditors,  in  proportion  to  their 
respective  demands,  and  any  payment  on  the  notes  and  account  of 
the  plaintiffs  in  error  was  a  mere  incident  to  said  assignment  and 
the  trust  thereby  created.  And  as  it  appears  to  me,  the  payments 
made  by  said  assignee  on  the  said  notes  and  account  were  made  as 
the  agent  of  the  law  and  of  the  said  creditors  rather  than  as  the 
agent  of  the  said  assignor. 

For  all  that  appears  on  the  face  of  the  deed  of  assignment  attached 
as  an  exhibit  to  the  petition  in  the  case  at  bar,  it  was  not  in  the 
mind  of  the  assignor  when  he  made  the  assignment  that  the  prop- 
erty would  pay  less  than  the  whole  of  the  demands  of  his  creditors 
named  in  the  schedule,  so  that  it  cannot  be  said  that  he  contem- 
plated the  making  of  part  payment  on  the  notes  or  account  sued  on. 
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Since  writing  the  above  my  attention  has  been  called  to  the  case 
of  LeUofi  T.  Kenyan,  31  Kans.  301,  citftd  by  counsel  for  plaintiff  in 
«rror  from  the  Pacific  Reporter,  which  work  not  being  in  the  library, 
the  case  was  not  sooner  examined.  While  that  able  court  came  to 
a  different  conclusion,  I  do  not  see  sufScient  reason  in  their  opinion 
*to  reconsider  the  views  above  expressed.   . 

I  therefore  reach  the  conclusion  that  there  was  no  error  in  sus- 
tainiug  the  demurrer  to  the  petition.  The  judgment  of  the  District 
€onrt  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 

Note  by  thb  Reporter. —  In  Le«ton  v.  Kenyan,  81  Elans.  801,  Brewer, 
J.,  said:  *'We  have  a  statute  regulating  assignments  for  the  henefit  of 
creditors,  and  the  proceedings  under  this  assignment  were  had  in  conformity 
to  the  provisions  of  such  statute.  But  for  such  payment,  the  notes  were 
oatlawed.  Were  such  payments  sufficient  to  avoid  the  bar  of  the  statute  ? 
The  statute  (Code,  §  2^)  provides  that:  '  When  any  part  of  the  principal  or  in- 
terest shaU  have  b^n  paid,  *  *  *  an  action  may  be  brought  in  such  case 
vithin  the  jieriod  prescribed  for  the  same  after  such  payment.'  Whatever 
may  be  the  rules  elsewhere,  this  statute  controls  the  matter  in  this  State. 
Here,  statutes  of  limitation  are  held  to  be  statutes  of  repose.  Taylor  v.  Miles, 
^  KaDs.  499;  Elder  v.  Dyer,  26  Kans.  604.  Partial  payments  made  by  one 
debtor  will  not  suspend  the  running  of  the  statute  in  favor  of  other  debtors  on 
the  same  obligation.  Steele  v.  So^ider,  20  Kans.  89.  But  here  the  party  sought 
to  he  charged  is  the  one  for  whom  and  out  of  whose  property  the  payment  was 
made.  It  was  made  in  pursuance  of  an  express  direction.  So  upon  tl|e  maxim 
<fvifaeU  per  alium,  facit  per  se,  it  would  seem  that  this  payment  was  within 
the  very  letter  of  said  section  24. 

"  It  is  tme  this  payment  was  not  made  at  the  time  the  authority  to  pay  was 
giren;  but  the  statute  makes  the  payment  itself,  and  not  any  prior  authoriza- 
tion or  act,  the  date  from  which  the  limitation  commences.  Suppose,  for  in- 
stance, the  debtor  shoold  send  money  by  a  friend  with  instructions  to  pay  it 
Qpon  his  note,  and  in  consequence  of  the  distance  which  the  money  had  to  be 
carried,  or  the  absence  of  the  creditor  from  his  ordinary  place  of  busines,  or  for 
any  other  reason,  the  payment  was  not  in  fact  made  for  days  or  weeks  after  the 
money  had  left  the  debtor's  hands;  the  statute  would  date  from  the  time  the 
creditor  received,  and  not  from  the  time  the  debtor  parted  with  it.  The  same 
rale  holds  good  where  the  debtor  intrusts  to  an  agent  any  personal  or  real  prop- 
fifty  with  express  instmctions  to  sell  and  apply  the  proceeds  in  payment  of  that 
debt  The  statute  would  then  date  from  the  time  the  agent  executed  his  trust 
and  handed  the  money  to  the  creditor,  and  not  from  the  time  the  debtor  gave 
aathority  to  his  agent.  Now  that  is  precisely  this  case.  The  debtor  placed 
property  in  the  hands  of  an  assignee,  with  instructions  to  sell  the  property  and 
apply  the  proceeds  in  payment  of  these  among  other  debts.     He  did  so  sell  and 
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pay.     That  pajment  was  the  act  of  the  debtor,  for  his  benefit,  and  oat  of  bis 
property. 

"It  seems  to  us  there  would  be  no  question  but  for  the  existence  of  the 
statUkb  oonceming  assignments  for  the  benefit  of  creditors.  Tliat  statue  regu- 
lates all  proceedings  under  such  assignments;  prescribes  the  duties  of  the 
assignee,  and  by  placing  his  proceedings  under  control  of  the  District  Conn 
makes  them  at  least  ^uom  judicial.  In  consequence  of  this,  it  has  been  be:  1* 
that  the  statute,  instead  of  the  terms  of  the  assignment,  controls  the  acts  of  tie 
assignee;  thdt  he  is  not  technically  the  agent  of  the  assignor,  but  the  statutoiy 
trustee  for  both  debtor  and  creditors.  Uis  acts  in  payment  are  not  the  acts  of 
the  debtor  nor  his  agent.  He  represents  the  law  in  distributing  the  proceeds 
of  trust  property  placed  in  his  hands.  In  support  of  this,  the  cases  of  Maneu- 
that  V.  Moder,  16  Ohio  St.  566;  Stoddard  v.  Doane,  7  Gray,  387;  Picket  t. 
Leonard,  34  Barb.  103;  Roosevelt  v.  Mark,  6  Johns.  Ch.  266,  are  cited.  These 
authorities  seem  to  be  in  point,  and  to  sustain  the  proposition.  The  argument 
in  support  thereof  is  very  fully  stated  in  the  case  of  16  Ohio  St.,  supra.  It  is 
not  satisfactory  to  us.  The  assignment  is  the  voluntary  act  of  the  assgnor. 
The  manner  in  which  it  is  to  be  carried  into  effect  may  be  prescribed  by  statute. 
But  does  that  make  the  acts  of  the  assignee  done  under  the  assignment,  in  the 
manner  prescribed,  any  the  less  done  by  direction  of  the  assignor  ?  He  may  or 
may  not  assign.  If  he  does,  he  in  effect  says  to  the  assignee:  Do  these  things 
in  the  time  and  way  named.  He  practically  adopts  the  statute  as  a  part  of  his 
direction  to  his  assignee.  The  existence  of  an  assignee,  and  his  power  to  take 
any  action,  depends  in  the  first  instance  on  the  will  of  the  assignor.  Statutes 
often  control  the  form  of  deeds  and  acknowledgments,  the  manner  and  methods 
of  many  proceedings,  and  when  a  party  makes  a  deed,  or  resorts  to  any  of  these 
proceeding^,  he  must  follow  the  forms  and  methods  prescribed.  But  still  what 
is  done  is  his  act.  Take  the  case  at  bar:  The  law  concerning  procedure  under 
voluntary  assignments  was  in  force.  The  debtor  makes  an  assignment  What 
is  that  but  saying  to  the  assignee:  '  Take  possession  and  dispose  of  my  prop- 
erty in  the  manner  prescribed  by  that  statute  *  1  Can  he  now  say  that  he  did 
not  direct  what  should  be  done  ?  More  than  that,  the  act  of  the  assignee  was 
not  only  in  harmony  with  the  provisions  of  the  statute,  but  in  obedience  to  the 
express  direction  of  the  assignor.  In  a  double  sense  therefore  it  was  his  act 
It  must  be  remembered  that  this  was  not  an  involuntary  proceeding  on  the  part 
of  the  debtor,  and  that  the  property  was  not  taken  by  leg^  process,  and  against 
his  will,  for  the  satisfaction  of  his  debts.  We  think  therefore  notwithstandinjr 
these  opposing  authorities,  that  when  a  debtor  chooses  to  make  an  assignment, 
and  when  in  such  assigpunent  he  makes  an  express  direction  to  his  assignee  to 
sell  the  property  assigned,  and  apply  the  same  in  payment  of  certain  scheduled 
debts,  and  the  assignee  does  as  directed,  payments  so  made  are  payments* 
by  the  debtor  within  the  meaning  of  said  section  24.  See  Jackson  v,  FBrirbarda. 
2  H.  BL  340;  Barger  v.  Durvin,  22  Barb.  63." 

"  Valbntins,  J.,  said,  "  I  concur  in  the  decision  of  this  case,  for  if  it  be 
conceded  that  a  part  payment  of  a  debt  can  be  made  by  an  agent  of  the  debtor 
so  as  to  bind  the  debtor  within  the  meaning  of  the  provisions  of  section  24  of 
the  Civil  Code  —  and  I  think  that  such  must  be  conceded  —  then  it  necessarily 
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follows  that  the  part  payment  made  in  the  present  case,  which  was  made  by 
the  ag€Dt  of  the  debtor,  is  binding  upon  the  debtor  so  as  to  take  the  case  oat  of 
the  statute  of  limitations.  In  such  a  case  the  statute  must  govern;  for  where 
a  statute  is  applicable,  it  has  greater  force  and  weight  as  authority  than  the 
decision  of  any  court  made  in  some  other  case,  and  especially  a  decision  made 
in  some  other  State.  In  the  present  case,  the  debtor  appointed  the  agent  to 
make  the  payment,  designated  the  debt  to  be  paid,  designated  the  property 
oat  of  which  the  debt  should  be  paid,  and  the  payment  was  in  fact  made  before 
the  debt  had  been  barred  by  any  statute  of  limitations.  In  the  present  case 
however  the  debtor's  agent  was  also  his  assignee,  to  whom  he  had  assigned  his 
property  for  the  benefit  of  his  creditors.  But  by  being  an  assignee,  I  do  not 
think  that  he  was  any  the  less  an  agent.  If  however  this  agent  had  been  re- 
moved from  his  position  as  assignee,  and  some  other  person  appointed  under 
the  assignment  act  to  take  his  place  as  assignee,  then  as  to  whether  this  other 
person  would  be  such  an  agent  of  the  debtor  that  he  could  make  a  part  pay- 
ment of  the  debt  that  would  be  binding  upon  the  debtor,  within  the  meaning 
of  said  section  24  of  the  Civil  Code,  it  is  not  necessary  to  express  any  opinion. 
Neither  is  it  necessary  to  express  any  opinion  as  to  whether  such  a  part  pay- 
ment could  be  made  of  a  debt  which  the  debtor  himself  had  not  ordered  to  be 
paid,  or  out  of  property  which  the  debtor  had  not  appropriated  for  the  payment 
of  the  same.  Nor  is  it  necessary  to  express  any  opinion  as  to  whether  the  pay- 
ment would  be  binding  upon  the  debtor,  if  before  the  debt  had  become  barred 
bf  the  statute  of  limitations,  he  had  made  the  order  for  its  payment,  but  the 
pajment  was  not  in  fact  made  till  afterward.  I  express  an  opinion  only  upon 
the  facts  of  this  case,  and  upon  them  I  think  the  judgment  of  the  court  below 
was  correct,  and  should  be  affirmed." 

HoRTON,  C.  J.,  dissented. 

In  Pickett  v.  Leonard,  84  N.  Y.  175,  Hunt,  J.,  said:  "These  cases  last 
cited  and  the  reasonings  upon  them  afford  a  safe  ground  of  decision  in  the 
present  case.  They  proceed  upon  the  basis  that  it  would  be  unreasonable 
to  construe  payments  by  those  who  are  not  parties  to  the  contract,  nor  under 
any  personal  obligation  in  respect  to  them,  but  are  appointed  to  execute  specific 
duties  as  evidence  of  a  willingness  and  intention  by  the  original  debtor  to 
pay  the  entire  debt ;  that  it  would  be  a  perversion  of  the  intention  of  the 
MrtSes  to  make  the  simple  execution  of  the  trust  by  the  assignees  the  ground 
^  I  a  new  assumption  of  the  debt  by  the  debtor. 

"A  voluntary  assignment,  like  an  assignment  in  bankruptcy  or  under  the 
inaolrent  laws,  is  made  for  a  single  specific  purpose  by  means  of  the  property 
tasigned  to  pay  the  debts  to  which  it  is  appropriated.  It  has  no  other  object 
or  intent,  near  or  remote,  and  no  other  idea  can  be  honestly  entertained  by  the 
parties.  Even  for  this  the  assignee  can  hardly  be  deemed  the  agent  of  the 
iarignor,  but  certainly  not  beyond  it.  I  do  not  see  that  he  is  in  any  respect 
more  the  agent  of  the  assignor  than  is  an  assignee  in  bankruptcy  or  insol- 
vency. The  one  is  nominated  by  the  debtor  alone,  the  other  by  the  debtor 
and  the  creditors  ;  but  the  mode  of  appointment  does  not  decide  the  question 
of  power  or  Ayi^ncy.  He  is  neither  authorized  to  speak  or  act  for  the  asignor, 
nor  is  the  wi-li  <»r  <Iirertion  of  that  party  one*  which  he  is  bound  or  would  h% 
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justified  in  obeying.  His  duty  is  pointed  oat  by  law,  and  lie  cannot  protect 
himself  in  any  deviation  from  it  by  the  instructions  of  the  party.  Dunham 
V.  Waterman,  17  N.  Y.  »-18. 

'*  Reduced  to  words,  the  argument  of  the  appellant  is  this :  The  assignor 
places  his  property  in  the  hands  of  the  assignee  for  the  purpose  of  paying  his 
debts,  or  a  portion  of  them.  The  assignee,  from  the  proceeds  of  the  property, 
pays  a  creditor  a  fraction  of  his  debt,  and  says  to  him,  in  words:  '  My  assignor 
is  willing  to  pay  the  residue  of  your  debt,  and  on  his  behalf  I  promise  yoa 
that  he  will  do  so.'  The  assignor  might  well  answer:  '  Non  in  hoc  fiden 
veni,*  I  have  given  no  such  authority  and  made  no  such  contract.  Can  he, 
by  implication  and  indirection,  make  that  promise  or  give  that  assnianoe 
which  he  cannot  do  directly  ? 

"The  acts  of  the  assignee  are  beyond  the  control  of  the  assignor.  The 
assigfnor  is  not  at  liberty  to  accompany  a  payment  by  the  assignee  with  a 
qualification  or  disclaimer,  as  when  made  by  himself.  Such  payments  are 
made  without  his  knowledge  or  assent.  In  his  own  action  he  may  make  an 
express  disclaimer  of  an  intention  to  make  a  further  promise,  and  limit  the 
effect  of  the  payment  to  the  payment  itself,  while  on  the  theory  presented, 
the  act  of  his  alleged  agent  is  much  more  comprehensive,  and  necessarily  car- 
ries with  it  a  future  obligation.  He  has  no  power  or  opportunity  to  disclaim, 
and  it  would  be  fruitless  to  attempt  it. 

"  The  cases  show  that  a  partner  has  no  authority  to  make  such  promise  to 
bind  his  copartner;  that  a  joint  debtor  cannot  bind  his  co-debtor,  a  principal 
his  surety,  unless  payment  is  made  by  request  of  the  surety,  nor  an  assignee 
appointed  in  legal  proceedings,  the  original  debtor  and  all,  upon  the  Idea 
that  there  is  a  want  of  authority  to  create  the  obligation.  I  think  it  would 
be  a  departure  from  these  established  principles,  as  well  as  from  good  sense, 
to  hold  that  such  authority  was  given  by  the  voluntary  assignment  now 
under  consideration.  The  position  is  sustained  by  no  authority  except  the 
Special  Term  decision  of  Barger  v.  Durvin,  22  Barb.  68,  which  I  do  not  think 
was  correctly  decided." 


State  v.  Nebraska  Telephone  Gokpaky. 

(17  Neb.  126.) 
Telegraphs — telephone  e<nnpany  —  duty  to  serve  all, 

A  telephone  company  may  not  arbitrarily  lefuse  its  facilities  to  any  person  de- 
siring them  and  offering  compliance  with  its  regulations,  and  mandamns 
will  issue  to  compel  the  company  to  do  its  duty.* 

IlM  and AMUS.     The  opinion  states  the  case. 

*  See  Am,  Rapid  Tel.  Go.  v.  Conn.  Teleph,  Co.  (49  Conn.  858),  44  Am.  Rep. 

237,  and  note,  241. 
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/.  R,  Webster,  for  relator. 
ITiursion  d  Hall,  for  respondent. 


Reese,  J.  This  is  an  original  application  for  a  mandamus,  to 
compel  the  respondent  to  place  and  maintain  in  the  office  of  the 
relator  a  telephone  and  transmitter^  sach  as  are  usually  furnished 
to  the  subscribers  of  the  respondent.  The  respondent  has  refused 
to  famish  the  instruments,  and  presents  several  excuses  and 
reasons  for  its  refusal,  some  of  which  we  will  briefly  notice. 

It  appears  that  daring  the  year  1883  the  respondent  placed  an 
instmmept  in  the  office  of  the  relator,  but  for  some  reason  failed 
to  famish  the  relator  with  a  directory  or  list  of  its  subscribers  in 
Lincoln  and  various  other  cities  and  villages  within  its  circuit,  and 
which  directory  the  relator  claimed  was  essential  to  the  profitable 
use  of  the  telephone,  and  which  it  was  the  custom  of  respondent 
to  famish  to  its  subscribers.  Finally,  the  directory  was  furnished, 
but  upon  pay-day  the  relator  refused  to  pay  for  the  use  of  the  tele- 
phone during  the  time  the  respondent  was  in  default  with  the 
directory.  Neither  party  being  willing  to  yield,  the  instruments 
vera  removed.  Soon  afterward  the  relator  applied  to  the  agent  of 
the  respondent  and  requested  to  become  a  subscriber  and  to  have 
an  instrument  placed  in  his  place  of  business,  which  the  respond- 
ent refused  to  do.  It  is  insisted  that  the  conduct  of  the  relator 
now  relieves  respondent  from  any  obligation  to  furnish  the  tele- 
phone even  if  such  obligation  would  otherwise  exist. 

We  cannot  see  that  the  relations  of  the  parties  to  each  other  can 
have  any  influence  upon  their  rights  and  obligations  in  this  action. 
If  relator  is  indebted  to  respondent  for  the  use  of  its  telephone  the 
law  gives  it  an  adequate  remedy  by  an  action  for  the  amount  due. 
If  the  telephone  has  become  such  a  public  servant  as  to  be  subject 
to  the  process  of  the  courts  in  compelling  it  to  discharge  public 
duties,  the  mere  fact  of  a  misunderstanding  with  those  who  desire 
to  receive  its  public  benefits  will  not  alone  relieve  it  from  the  dis- 
charge of  those  duties.  While  either,  or  perhaps  both,  of  the  par- 
ties may  have  been  in  the  wrong  so  far  as  the  past  is  concerned, 
we  fail  to  perceive  how  it  can  affect  the  rights  of  the  parties  to 
this  action. 

The  pleadings  and  proofs  show  that  the  relator  is  an  attorney  at 
law  in  Lincoln,  Nebraska;  that  he  is  somewhat  extensively  engaged 
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i.ithe  business  of  his  profession,  which  extends  to  Lincoln  and 
Omaha  and  surrounding  cities  and  county  seats,  including  quite  a 
number  of  the  principal  towns  in  south-eastern  Nebraska;  that 
this  territory  is  occupied  by  respondent  exclusively,  together  with 
a  large  portion  of  south-western  Iowa,  including  in  all  about 
fifteen  hundred  different  instruments. 

By  the  testimony  of  one  of  the  principal  witnesses  for  respond- 
ent we  learn  that  the  company  is  incorporated  for  the  purpose  of 
furnishing  individual  subscribers  telephone  connection  with  each 
other  under  the  patents  owned  by  the  American  Telephone  Com- 
pany; instruments  to  be  furnished  by  said  company  and  sublet  bj 
the  Nebraska  Telephone  Company  to  the  subscribers  to  it.  This 
is  clearly  the  purpose  of  the  organization.  While  it  is  true,  us 
claimed  by  respondent,  that  it  has  been  organized  under  the  gene- 
ral corporation  laws  of  the  State,  and  in  some  matters  has  no 
^higher  or  greater  right  than  an  ordinary  corporation,  yet  it  is  also 
true  that  it  has  assumed  to  act  in  a  capacity  which  is  to  a  great 
extent  public,  and  has  in  the  large  territory  covered  by  it,  under- 
taken to  satisfy  a  public  want  or  necessity.  This  public  demand 
can  only  be  supplied  by  complying  with  the  necessity  which  has 
sprung  into  existence  by  the  introduction  of  the  instrument  known 
as  the  telephone,  and  which  new  demand  or  necessity  in  com- 
merce the  respondent  proposes  satisfying.  It  is  also  true  that  the 
respondent  is  not  possessed  of  any  special  privileges  under  the 
statutes  of  the  State,  and  that  it  is  not  under  quite  so  heavy  obliga- 
tions, legally,  to  the  public  as  it  would  be,  had  it  been  favored  in 
that  way,  but  we  fail  to  see  just  how  that  fact  relieves  it.  While 
thei'e  is  no  law  giving  it  a  monopoly  of  the  business  in  the  territory 
covered  by  its  wires  yet  it  must  be  apparent  to  all  that  the  mere 
fact  of  this  territory  being  covered  by  the  "plant"  of  respondent, 
from  the  very  nature  and  character  of  its  business,  gives  it  a  monopoly 
of  the  business  which  it  transacts.  No  two  companies  will  try  to 
cover  this  same  territory.  The  demands  of  the  commerce  of  the 
present  day  make  the  telephone  a  necessity.  All  the  people  upon 
complying  with  the  reasonable  rules  and  demands  of  the  owners  of 
the  commodity  —  patented  as  it  is  —  should  have  the  benefits  of  this 
new  commerce.  The  wires  of  respondent  pass  the  oflBce  of  the 
relator.  Its  posts  are  planted  in  the  street  in  front  of  his  door.  In 
the  very  nature  of  things  no  other  wires  or  posts  will  be  placed  there 
while  those  of  rospoiiflcnt  remain.     The  relator  never  can  be  sup* 
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plied  with  this  new  element  of  couimerce  so  necessary  in  the  prose- 
cution of  all  kinds  of  business,  unless  supplied  by  the  respondent. 
He  has  tendered  to  it  all  the  money  required  by  it  from  its  other 
subscribers  in  Lincoln  for  putting  in  an  instrument.  He  has  proven^ 
and  It  is  conceded  by  respondent,  that  he  is  able,  financially,  to  meet 
all  the  payments  which  may  become  due  in  the  future.  It  is  shown 
that  his  office  can  be  supplied  with  less  expense  and  trouble  to  re- 
spondent than  many  others  which  are  furnished  by  it.  No  reason 
can  be  assigned  why  respondent  should  not  furnish  the  required 
instruments,  except  that  it  does  not  want  to.  There  could,  and 
doubtless  does  exist  in  many  cases  sufficient  reason  for  failing  to 
comply  with  such  a  demand,  but  they  are  not  shown  to  exist  in  this 
case.  It  is  shown  to  be  essential  to  the  business  interests  of  relator 
that  his  office  be  furnished  with  a  telephone.  The  value  of  such 
property  is  of  course  conceded  by  respondent,  but  by  its  attitude 
it  says  it  will  destroy  those  interests  and  give  to  some  one  in  the 
same  business^  who  may  have  been  more  friendly,  this  advantage 
over  him. 

It  is  said  by  respondent  that  it  has  public  telephone  stations,  in 
Lincoln,  some  of  which  are  near  relator's  office,  and  that  he  is  en- 
titled to  and  may  use  such  telephone  to  its  full  extent  by  coming 
there.  That  like  the  telegraph,  it  is  bound  to  send  the  messages  of 
relator,  bat  it  can  as  well  do  it  from  these  public  stations;  that  it  is 
willing  to  do  so,  and  that  is  all  that  can  be  required  of  it.  Were  it 
true  that  respondent  had  not  undertaken  to  supply  a  public  demand 
beyond  that  undertaken  by  the  telegraph,  then  its  obligations  would 
extend  no  further.  But  as  the  telegraph  has  undertaken  to  the 
public  to  send  dispatches  from  its  offices,  so  the  telephone  has  under- 
taken with  the  public  to  send  messages  from  its  instruments,  one 
of  which  it  proposes  to  supply  to  each  person  or  interest  requiring 
it,  if  conditions  are  reasonably  favorable.  This  is  the  basis  npon 
which  it  proposes  to  operate  the  demand  which  it  proposes  to  supply. 
It  has  so  assumed  and  undertaken  to  the  public. 

That  the  telephone  by  the  necessities  of  commerce  and  public  use 
has  become  a  public  servant,  a  factor  in  the  commerce  of  the  nation 
and  of  a  great  portion  of  the  civilized  world,  cannot  be  questioned. 
It  ifl  to  all  intents  and  purposes  a  part  of  the  telegraphic  system  of 
the  country,  and  in  so  far  as  it  has  been  introduced  for  public  use 
uid  has  been  undertaken  by  the  respondent,  so  far  should  the  re- 
spondent be  held  to  the  same  obligation  as  the  telegraph  and  other 
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public  serrants.  It  has  assumed  the  responsibilities  of  a  commoD 
carrier  of  news.  Its  wires  and  poles  'line  our  public  streets  and 
thoroughfares.  It  has,  and  must  be  held  to  have  taken  its  place  by 
the  side  of  the  telegraph  as  such  common  carrier. 

The  views  herein  expressed  are  not  new.  Similar  questions  have 
arisen  in,  and  have  been  frequently  discussed  and  decided  by  the 
courts,  and  no  statute  has  been  deemed  necessary  to  aid  the  courts 
in  holding  that  when  a  person  or  company  undertakes  to  supply  a 
demand  which  is  '^  affected  with  a  public  interest,"  it  must  supply 
all  alike  who  ai'e  like  situated,  and  not  discriminate  in  favor  of, 
nor  against  any.  This  reasoning  is  not  met  by  saying  that  the 
rules  laid  down  by  the  courts  as  applicable  to  railroads,  express 
companies,  telegraphs  and  other  older  servants  of  the  public,  do 
not  apply  to  telephones,  for  the  reason  that  they  are  of  recent  in- 
vention and  were  not  thought  of.  at  the  time  the  decisions  were 
made,  and  hence  are  not  affected  by  them,  and  can  only  be  reached 
by  legislation.  The  principles  established  and  declared  by  the 
courts,  and  which  were  and  are  demanded  by  the  highest  material 
interests  of  the  country,  are  not  confined  to  the  instrumentalities 
of  commerce  nor  to  the  particular  kinds  of  service  known  or  in 
use  at  the  time  when  those  principles  were  enunciated,  ^'  but  they 
keep  pace  with  the  progress  of  the  country  and  adapt  themselves 
to  the  new  developments  of  time  and  circumstances.  They  extend 
from  the  horse  with  its  rider  to  the  stage  coach,  from  the  sailing 
vessel  to  the  steamboat,  from  the  coach  and  the  steamboat  to  the 
railroad,  and  from  the  railroad  to  the  telegraph,"  and  from  the 
telegraph  to  the  telephone^  ^*  as  these  new  agencies  are  successively 
brought  into  use  to  meet  the  demands  of  increasing  population 
and  wealth.  They  were  intended  for  the  government  of  the  busi- 
ness to  which  they  relate,  at  all  times  and  under  all  circumstances." 
Pensacola  Tel  Co.  v.  W.  U.  Tel  Co,,  96  IT.  S.  9. 

In  State  v.  Bell  Telephone  Company ,  36  Ohio  St  296 ;  s.  c, 
38  Am.  Rep.  583,  a  writ  of  mandamus  was  granted  by  the 
Supreme  Court  of  Ohio  to  compel  the  telephone  company  to  place 
one  of  its  telephone  instruments  in  the  place  of  business  of  the 
relator,  and  to  give  it  equal  facilities  with  other  telegraph  com- 
panies. The  decision  was  based  upon  the  statute  of  that  State, 
which  provided  that  telegraph  companies  should  receive  dispatches 
from  and  for  other  telegraph  companies'  lines,  and  from  and  for 
individuals,  and  transmit  them  with  impartiality  and  good  faith. 


JANUAEY  TEEM,  1885.  409 

State  Y.  Nebraska  Telephone  Company. 

under  a  penalty  of  $100,  and  that  the  provisions  of  the  act  should 
apply  also  to  telephone  companies.  So  far  as  the  obligations  of 
the  telegraph  companies  are  defined  by  the  act  (except  the  pay- 
ment of  the  penalty)  they  are  simply  declarative  of  the  common 
lav.  These  obligations  are  imposed  by  the  demands  of  commerce 
and  trade,  and  it  would  be  idle  to  say  they  existed  only  by  force  of 
the  statute,  and  the  same  is  true  of  the  clause  in  the  act  making 
its  provisions  applicable  to  telephones.  See  authorities  cited  in 
the  brief  of  relator  in  that  case.  But  the  court  declined  to  discuss 
that  question,  as  the  question  between  the  parties  could  be  deter- 
mined by  reference  to  the  statute. 

In  Allnutt  V.  Inglisy  12  East,  527,  the  Court  of  King's  Bench 
in  England,  in  1810,  held  that  "where  private  property  is,  by  the 
consent  .of  the  owner,  invested  with  a  public  interest  or  privilege 
for  the  benefit  of  the  public,  the  owner  can  no  longer  deal  with  it 
as  private  property  only,  but  must  hold  it  subject  to  the  rights  of 
the  public  in  the  exercise  of  that  public  interest  conferred  for  their 
benefit" 

In  Vincent  y.  Chicago  £  Alton  R.  Co.y  49  111.  33,  the  Supreme 
Court  of  Illinois  held  that  it  was  the  duty  of  a  railroad  company 
to  make  a  personal  delivery  of  consigned  property  to  the  copsignee 
in  cases  where  such  delivery  was  practicable,  and  that  this  duty  ex- 
isted independent  of  the  statute,  and  it  was  within  the  power  of 
the  court  to  enforce  the  observance  of  such  duty.  See  also  People 
v.  Manhattan  Oas-Light  Co.,  45  Barb,  316;  Chic.  £  N.  W.  R.  Co. 
V.  People,  56  HI.  365;  s.  c,  8  Am.  Bep.  690;  Munn  v.  Illinois,  94 
U.  S.  13. 

It  is  insisted  by  the  respondent  that  mandamtie  is  not  the  proper 
remedy  in  this  case;  that  if  the  obligations  contended  for  by  the 
relator  do  exist,  they  are  not  enforceable  by  mandamus.  To  this 
we  cannot  agree.  To  our  mind,  it  is  the  duty  of  respondent  to  fur- 
nish the  transmitter  and  telephone  to  relator  as  it  does  to  its  other 
subscribers,  without  discrimination.  That  this  duty  arises  from 
the  trust  or  station  assumed  by  respondent,  and  that;  relator  has  no 
adequate  remedy  at  law.  The  duty  is  of  the  same  nature  as  the 
daties  of  common  carriers.  Eespondent  is  a  common  carrier  of 
news,  the  same  as  a  telegraph  company.  The  duty  of  common  car- 
riers is  one  of  law  growing  out  of  their  office,  and  not  of  contract. 
RedL  Oarr.  30,  §  40.  Western  Transportation  v.  Newhall,  24  IlL 
466.  The  remedy  by  iriandamus  is  the  appropriate  one.  The  duty 
Vol.  lil  —  52 
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is  of  a  public  character,  and  there  is  no  .other  adequate  mode  of  re- 
lief. Vincent  y.  Chic.  £  Alton  R.  Co.,  supra;  State  t.  Hartford 
d  iV.  H.  R.  Co.,  29  Conn.  538;  Peoples.  Albany  di  Vt.  R.,  24  K  Y. 
261;  2  Shelf.  Railways,  864;  Moses  Mand.  155,  168,  171,  176;  2 
Redf.  Rail.  257,  275,  294;  Chic.  £  N.  W.  Ry.  Co.  v.  People,  56  IlL 
365;  s.  c,  8  Am.  Rep.  690;  State  v.  Bell  Telephone  Co^  supra. 
A  peremptory  writ  of  mandamus  must  be  awarded. 

WritaUowed. 


Redick  v.  Woolwokth. 

(17  Nab.  aoO.) 
Contract — public  policy. 

B.,  an  attorney  at  law,  pat  into  the  hands  of  W.,  another  attorney,  a  demand 
against  T. ,  under  the  agreement  that  T.  was  to  be  forced  into  bankruptcy, 
and  if  S.  was  appointed  assignee,  he  and  W.  should  share  the  attorney's 
fees  and  assignee's  commissions.     Held^  not  invalid. 

CONTRACT.    The  opinion  states  the  case.     The  defendant  had 
judgment  below. 

Redick  £  Connelly  for  plaintiffs  in  error. 
James  W.  Savage,  for  defendant  in  error. 

Cobb,  C.  J.  The  plaintiffs,  in  and  by  their  petition  in  the  court 
below,  alleged  that  aboat  the  year  187i  the  defendant,  who  was 
then  and  still  is  practicing  law  in  the  city  of  Omaha,  put  into  the 
hands  of  Charles  H.  Sedgwick,  who  at  that  time  and  until  aboat 
the  year  1877  was  a  practicing  lawyer  in  the  said  city,  a  certain 
olaim  or  demand  which  he,  said  defendant,  had  control  of,  against 
one  Henry  Tucker,  with  the  agreement  and  understanding  between 
said  defendant  and  said  Sedgwick  that  said  Tucker  should  be  forced 
into  bankruptcy,  and  if  the  said  Sedgwick  should  be  made  assignee 
of  said  estate  the  said  Sedgwick  should  attend  to  the  business  as  far 
as  consistent  with  his  said  trust,  and  he,  said  Sedgwick,  should  re- 
ceive one  equal  half  of  all  attorney's  fees  charged  and  received  by 
said  defendant,  and  said  defendant  was  to  receive  one  equal  half  of 
all  commissions  charged  and  received  by  said  Sedgwick  as  such  as- 
signee when  said  estate  should  be  finally  closed;  that  in  pursuanc<y 
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thereof  proceedings  were  commenced  against  said  Tacker  in  bank- 
ruptcy, and  the  said  Sedgwick  was  made  assignee,  and  a  long, 
tedious,  and  difficalt  litigation  followed,  and  said  Sedgwick  took 
charge  of  the  same  and  did  the  entire  labor  and  business  in  connec- 
tion therewith,  and  in  all  things  said  Sedgwick  lived  up  to  his  said 
agreement,  and  all  commissions  received  by  him  were  divided  be- 
tween him  and  the  said  defendant,  as  well  also  as  a  retaining  fee 
of  1500  paid  said  defendant  soon  after  said  suit  was  commenced; 
that  said  cause  was  taken  to  the  Supreme  Court  of  the  United 
States  and  there  affirmed,  which  finally  settled  all  litigation  touch- 
ing said  estate;  that  about  the  month  of  April,  1878,  the  plaintiffs, 
with  the  knowledge  and  consent  of  said  defendant,  purchased  of  said 
Sedgwick  his  interest  in  all  fees  and  commissions  in  said  suit  there- 
after paid  or  to  be  paid  to  said  defendant,  and  paid  therefor  about 
the  sum  of  1800,  and  thereafter,  with  the  consent  of  said  defendant, 
said  plaintiffs  were  to  be  subrogated  to  the  rights  of  said  Sedgwick 
therein,  and  that  about  the  month  of  May,  1880,  the  said  defendant 
received  as  further  attorney's  fees  in  said  action  the  sum  of  about 
11,800,  all  of  which  he  retains,  and  refuses  to  account  for  or  pay  over 
to  the  plaintiffs  or  said  Sedgwick  said  sum  of  money  or  any  part 
thereof,  though  he  has  been  often  requested  so  to  do,  etc.  Wherefore 
plaintiffs  tdlege  that  he  is  justly  indebted  to  them  in  the  sum  of 
11,050,  etc. 

The  defendant  for  answer  denied  that  he  ever  put  into  the  hands 
of  said  Sedgwick  any  claim  or  demand  against  one  Tucker  with  the 
understanding  or  agreement  between  said  defendant  and  said  Sedg- 
wick that  said  Tucker  should  bo  forced  into  bankruptcy,  or  that  said 
Sedgwick  if  made  assignee  of  said  estate  should  attend  to  the  busi- 
ness as  far  as  consistent  with  said  trust,  and  he,  said  Sedgwick, 
shoald  receive  one  equal  half  of  all  attorneys'  fees  charged  and  re- 
ceived by  said  defendant,  or  that  said  defendant  was  to  receive  one 
equal  haJf  of  said  Sedgwick's  commissions  as  charged  and  received 
by  him  as  such  assignee.  He  further  denied  that  in  pursuance  of 
any  such  agreement  or  understanding  proceedings  were  commenced 
against  said  Tucker  in  bankruptcy,  or  that  said  Sedgwick  took 
charge  of  or  did  the  entire  labor  or  business  in  connection  with  a 
litigation  in  connection  with  said  bankrupt's  estate,  or  that  in  all 
or  any  matters  connected  with  the  same  lived  up  to  any  agreement 
alleged  in  said  petition,  or  that  all  commissions  received  by  him 
were  divided  between  him  and  defendant.     He  also  denied  that  said 
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plaintiffs,  with  defendant's  knowledge  or  consent,  pnrchased  of  said 
Sedg\nck  his  interest  in  all  or  any  fees  or  commissions  in  said  suit 
thereafter  paid  or  to  be  paid  to  said  defendant,  or  that  said  plain- 
tiffs were  to  be  subrogated  to  the  rights  of  the  said  Sedgwick  therein. 
Defendant  denied  that  he  had  received  commissions  to  the  amount 
of  $300  or  $400,  or  that  he  is  indebted  to  the  said  plaintiffs  in  any 
sum  whatever. 

For  a  second  and  further  defense  the  defendant  alleged  that  at  the 
time  the  said  Sedgwick  was  made  assignee  of  the  said  estate  of  said 
bankrupt,  he,  the  said  Sedgwick,  applied  to  the  defendant  to  sign 
the  bond  which  as  such  assignee  he  was  required  to  give,  and  that 
defendant  did  thereupon  sign  the  bond  in  such  case  made  and  pro- 
vided, and  thereby  became  security  that  said  Sedgwick  should  faith- 
fully perform  his  duties  as  such  assignee  and  pay  over  all  moneys 
coming  into  his  hands  to  the  proper  persons  and  at  the  proper  times; 
but  the  said  Sedgwick  did  not  properly  execute  his  trust  as  such 
assignee,  and  collected  moneys  to  the  amount  of  $760  which  he  failed 
to  pay  over  as  his  duty  required  him  to  do,  and  finally  left  the  State 
of  Nebraska  and  abandoned  or  was  removed  from  his  said  trust,  and 
thereupon  William  L.  Peabody  was  appointed  assignee  in  his  place 
and  stead;  that  the  United  States  District  Court  for  the  district  of 
Nebraska,  sitting  in  bankruptcy,  upon  due  notice  to  the  parties  con- 
cerned, ascertained  the  amount  of  the  assets  of  said  bankrupt  estate 
which  had  come  to  said  Sedgwick's  hands  and  was  by  him  un- 
accounted for  as  $760,  and  made  an  order  on  him  to  pay  the  same 
to  said  Peabody  as  assignee  aforesaid,  etc.,  and  that  defendant  paid 
to  said  Peabody  the  said  sum  of  $760  for  said  Sedgwick,  and  the 
said  Sedgwick  thereupon  become  liable  to  defendant  for  the  repay- 
ment of  such  sum,  and  was  so  liable  at  the  time  of  the  pretended 
assignment  to  the  plaintiffs  in  this  action;  but  neither  the  said 
Sedgwick  nor  any  pereon  for  him  has  paid  the  said  sum  or  any  part 
thereof.  The  defendant  therefore  claimed  to  set  off  the  said  sum 
of  $760,  with  interest  from  the  time  of  the  payment  thereof,  against 
any  sum,  if  any,  which  might  be  found  due  from  defendant. 

The  said  answer  also  contains  a  third  and  fourth  defense,  but 
which  it  is  deemed  unnecessary  to  further  notice  in  this  connec- 
tion. 

There  was  a  reply  on  the  part  of  the  plaintiffs  denying  the  several 
matters  of  defense  set  up  in  the  answer. 

There  was  a  trial  to  a  jury,  a  verdict  for  the  defendant  by  direc^ 
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tioQ  of  the  court,  a  motion  for  a  new  trial  oTorraled,  a  jadgment 
for  the  defendant,  and  the  canse  brought  to  this  court  on  error. . 

It  appears  from  the  bill  of  exceptions  that  the  plaintiffs  offered 
in  eyidence  in  their  behalf  a  deposition  of  Charles  H.  Sedgwick. 
When  they  came  to  the  sixth  interrogatory,  which  was  in  the  fol- 
lowing words  ''  Int.  6.  What  was  the  understanding  and  arrange- 
ment between  you  and  the  defendant,  if  any,  with  reference  to 
bnsiness  or  claims  he  might  place  in  your  hands?"  the  defendant 
objected,  or  rather  renewed  an  objection  to  the  said  interrogatory  that 
had  been  made  at  the  taking  of  the  deposition,  on  the  ground  that 
the  said  interrogatory  was  incompetent,  irreleyant,  immaterial  and 
improper,  for  the  reason  that  it  was  **  an  attempt  to  prove  a  con- 
tract that  was  void  as  against  public  policy,  and  void  as  an  attempt 
to  impede  the  due  administration  of  jastice,"  which  objection  was 
sustained;  and  the  answer  of  the  witness,  which  was  as  follows,  *'  I 
was  to  have  one-half  of  the  fees,  costs  and  commissions  in  all  such 
cases,"  was  excluded.  When  offered,  the  same  objection  was  made 
to  interrogatories  7,  8,  9,  10,  11, 12,  13,  14,  15, 16,  17  and  18,  and 
was  sustained. 

It  appears  also  from  the  bill  of  exceptions  that  upon  the  trial,  W. 
J.Ck)nnell,one  of  the  plaintiffs,  was  sworn  as  a  witness,  on  behalf  of 
the  plaintiffs.  After  having  testified  that  he  was  acquainted  with  the 
defendant  and  Charles  H.  Sedgwick,  and  to  other  facts  introductory 
in  their  character,  the  witness  had  propounded  to  him  by  the  party 
calling  him  the  following  question:  '^Q.  What  do  yon  know  about 
his  (Sedgwick's)  proposing  to  sell  you  a  claim  for  law  fees  which  he 
claimed  to  be  entitled  to  in  the  case  of  Albert  Tucker,  bankrupt, 
where  one  Henry  figured  at  a  time  when  he  was  not  assignee  in 
bankruptcy?"  Which  question  was  objected  to  by  counsel  for  the 
defendant  as  irrelevant  and  immaterial,  for  the  reason  that  there  is 
no  evidence  showing  that  any  service  had  been  ];)erformed  or  that 
any  fees  were  due  Mr.  Sedgwick,  and  also  for  the  reason  that  the 
only  claim  set  up  in  the  petition  is  for  half  of  the  fees  as  attorney 
and  assignee,  which  as  alleged  in  the  petition,  were  to  be  divided 
between  the  defendant  and  Sedgwick,  which  objection  was  sus- 
tained and  the  evidence  ruled  out.  The  plaintiffs  thereupon  made 
a  formal  offer  to  prove  by  the  witness  then  on  the  stand  ''  that  Sedg- 
wick came  to  him,  \V.  J.  Connell,  with  a  letter  proposing  to  sell 
him  his  right  to  this  Tucker  claim  for  so  much  money,  and  that 
he  (witness)  afterward  suggested  to  John  I.  Redick  that  he  buy  it 
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in  company  with  him;  that  they  did  buy  Sedgwick's  claim  under 
that  contract  set  up  in  the  petition,  and  paid  him  1930  in  money 
for  it;  that  before  Bedick  and  Gonnell  would  buy,  at  the  suggestion 
of  Redick,  Connell  went  to  see  the  defendant  and  had  a  long  con- 
versation with  him  about  it,  and  told  him  they  were  going  to  bny 
Mr.  Sedgwick's  interest  in  that  claim;  that  the  defendant  told  him 
to  buy  it,  and  said  he  had  no  interest  in  that  half  of  it,  and  induced 
Redick  and  Gonnell  to  invest  $930  in  that  claim."  This  testimony 
was  objected  to  by  defendant's  counsel  as  the  last  above,  and  also 
on  the  ground  that  the  only  claim  set  up  in  the  petition  is  an  illegal 
claim  and  cannot  be  recovered,  which  objection  was  sustained,  and 
the  said  evidence  was  ruled  out. 

There  was  other  evidence  tending  to  prove  the  facts  stated  in  the 
petition  offered  by  the  plaintiffs  and  ruled  out  by  the  court  on  objec- 
tions offered  by  the  defendant;  but  as  the  law  upon  which  the  case 
must  turn  sufficiently  arises  upon  the  above,  it  is  deemed  unneces- 
sary to  add  to  the  record  already  quoted. 

There  can  be  no  doubt  that  if  the  claim  of  the  plaintifb,  as  set  up 
in  their  petition,  was  founded  upon  an  agreement  to  do  something 
forbidden  by  law,  or  for  the  doing  of  which  the  law  has  fixed  a 
penalty  which  has  a  tendency  to  prevent  or  impede  the  due  admin- 
istration of  justice,  is  subversive  of  morality,  or  contrary  to  soand 
public  policy,  the  testimony  was  rightly  excluded,  and  there  could 
be  no  recovery  under  the  petition  or  upon  the  testimony  offered. 
On  the  side  of  the  defendant  it  seems  to  be  taken  as  conceded  that 
there  was  something  unlawful  or  wrong  in  the  things  which  accord- 
ing to  the  petition  the  defendant  and  the  plaintiffs'  assignor  agreed 
to  do,  and  the  authorities  cited  are  to  the  .effect  that  a  contract  to 
do  an  unlawful,  wrong,  or  immoral  thing,  or  one  against  morality 
or  good  policy,  will  not  be  enforced  in  a  court  of  law. 

The  case  of  Waldo  v.  Martin,  4  B.  &  C,  319,  was:  "Where  A, 
who  held  an  office  for  life  in  the  gift  of  B.,  agreed  with  0.  to  resign, 
and  to  procure  the  appointment  for  him  and  G.,  in  consideration 
thereof,  agreed  that  A.  should  have  a  moiety  of  the  profits;  A.  re- 
signed, and  through  his  influence  G.  was  appointed  and  executed 
a  deed  for  the  performance  of  the  agreement.  The  agreement  was 
not  communicated  to  B.  In  covenant  by  A.  against  G.  for  not  pay- 
ing  over  to  him  a  moiety  of  the  profits  of  the  office,  held,  that  the 
agreement  was  a  fraud  upon  B.,  and  therefore  illegal  and  void.'* 
By  reference  to  the  opinion  of  Abbott,  C.  J^,  in  this  case,  it  plainly 
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appears  that  the  case  was  not  decided  upon  any  question  of  pablic 
Iiolicf  or  the  unlawfubiess  of  the  contract  between  A.  and  C,  ex- 
cept in  so  far  as  it  was  a  fraud  on  Mr.  Farrar  who  held  the  appoint- 
ing power. 

The  ease  of  Bills  v.  Comstock,  12  Mete.  (Mass.)  468,  was  where 
"  a  justice  of  the  peace  sentenced  a  prisoner,  whom  he  had  convicted 
of  ]arceny,  to  pay  a  fine  and  costs,  and  on  his  failure  to  pay  them, 
delivered  a  mittimus  to  an  officer,  who  while  conducting  the  prisoner 
to  jail,  took  the  promissory  note  of  a  third  person  for  the  amount 
of  the  fine  and  costs  and  his  own  fees,  payable  to  the  justice,  and 
discharge*!  the  prisoner.*'  Upon  the  suit  brought  by  the  justice  on 
the  note,  it  was  held  that  the  note  was  void  for  illegality  of  the  con- 
sideration. 

In  the  case  of  Oray  v.  Hook,  4  N.  Y.  449,  it  was  held  that 
"  where  two  persons  apply  to  the  governor  of  the  State  to  be  ap- 
pointed to  the  same  office,  and  it  is  agreed  that  one  of  them  shall 
withdraw  his  application  and  aid  the  other  in  procuring  the  appoint- 
ment, in  consideration  of  which  the  fees  and  emoluments  of  the  office 
are  to  be  divided  between  them,  such  contract  is  illegal  and  void.'^ 

In  the  case  of  Sliarp  v.  Teese^  9  N.  J.  L.  352,  it  was  held,  that 
*'a  note  given  by  an  insolvent  debtor  to  two  of  his  creditors  in  con- 
sideration of  their  withdrawing  their  opposition  to  his  discharge 
under  the  insolvent  act,  is  void,  it  being  against  the  policy  of  the 
insolvent  law." 

In  the  case  at  bar,  the  petition  alleges  that  the  defendant  fur- 
nished certain  claims  against  a  certain  bankrupt  merchant,  in  con- 
sideration of  which  the  plaintiffs'  assignor  agreed  to  furnish  the 
labor  and  professional  skill  necessary  to  the  successful  prosecution 
of  said  claims  in  bankruptcy,  that  he  would  if  he  could  procure 
himself  to  be  elected  assignee  of  said  bankrupt,  and  that  all  fees 
and  commissions,  both  as  attorney  and  as  assignee,  should  be  divided 
equally  between  the  two. 

Ur.  Bump,  in  his  work  on  the  Law  and  Practice  of  Bankruptcy, 
133,  states  the  law  to  be  that  an  attorney  for  a  creditor  may  be 
chosen  assignee  of  a  bankrupt's  estate,  and  he  cites  as  authority  for 
the  statement  two  adjudicated  cases:  In  re  Lawson^  2  Bankr.  396, 
and  In  re  Barrett,  2  Bankr.  533.  We  are  cited  to  no  authority,  nor 
am  I  able  to  find  any  to  the  contrary.  I  see  nothing  inconsistent 
in  the  duties  of  the  two  positions.  The  creditors  by  number  and 
Talae  have  the  selection  of  the  assignee,  and  they  alone  are  inter- 
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68ted  therein,  and  with  their  selection  the  Bankruptcy  Court  will 
not  interfere,  except  for  certain  specified  causes.  It  may  he  proper 
to  speak  of  the  position  of  assignee  of  a  bankrupt  estate  as  an  office, 
hut  certainly  only  in  the  broadest  and  most  comprehensive  use  of 
that  term.  It  is  not  ii  public  office.  We  are  cited  to  no  authority 
declaring  it  illegal  for  a  ])orso:i  holding  an  office  to  bind  himself 
for  a  lawful  consideration  to  divide  the  fees  of  such  office  with 
another.  Yet  I  think  that  it  would  be  against  public  policy  to 
treat  the  fees  aiid  emoluments  of  a  public  office,  as  such,  as  a 
proper  subject  of  bargain  and  salo.  But  the  reason  for  this  does 
not  apply  to  the  fees  of  an  a.ssigncc  in  bankruptcy,  and  I  fail  to  see 
any  good  reason  why,  for  a  lawful  cousiderution,  such  assignee  could 
not  legally  obligate  himself  to  divide  his  emoluments  with  smother, 
as  well  as  could  a  carpenter  his  contract  price  for  building  a  house. 

As  I  understand  the  petition  in  the  case  at  bar,  the  defendant  fur- 
nished the  claims,  or  in  other  words,  they  were  sent  to  him  through 
the  commercial  agency,  and  defendant  allowed  Sedgwick  to  present, 
sue,  and  control  them,  using  the  name  of  the  defendant  as  the  at- 
torney for  the  said  claimants,  thoug]i  Sedgwick  was  the  actual  at- 
torney. Accordingly  there  were  two  considerations  on  the  part  of 
Sedgwick  for  the  agreement  by  the  defendant  to  divide  the  attor- 
ney's fees  with  him:  Firsi,  His  professional  services  as  an  attorney 
in  earning  the  fees  to  be  divided ;  and  second,  the  division  by  him,  or 
agreement  to  divide  with  the  defendant  his  fees  or  pay  as  assignee. 
If  either  one  of  these  considerations  was  Toid  by  reason  of  being  in 
oontrayention  of  the  provisions  of  any  statute,  opposed  to  any  recog- 
nized principle  of  public  policy,  or  that  their  enforcement  would 
tend  to  the  prevention  or  to  impede  the  due  administration  of  pub- 
lic justice,  then  the  entire  contract  would  be  incapable  of  enforce- 
ment. But  I  do  not  think  that  such  grounds  of  objection,  oreither 
of  them,  can  be  sustained. 

I  therefore  reach  the  conclusion  that  the  trial  court  erred  in  ex- 
cluding the  deposition  of  Sedgwick.  It  necessarily  also  follows 
that  the  court  erred  in  rejecting  the  testimony  and  offer  of  testi- 
mony of  W.  J.  Connell,  the  same  being  testimony  proper  for  the 
consideration  of  the  jury  on  the  question  of  estoppel. 

The  judgment  of  the  District  Court  is  reyersed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  law. 

Reversed  and  remanded. 

The  other  judges  concur. 
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Baistk  of  Cass  County  v.  Morrisok. 

(17  Nab.  841.) 
Ihidence — altered  inetrument 

Where  there  is  an  apparent  material  alteration  in  a  written  instroxnent,  the 
qaestion  when  the  alteration  was  made  is  for  the  Jury,  and  the  instrument  is 
primarily  receivable  in  eyidence.* 

FORECLOSITRE.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

Beeson  di  Sullivan,  for  appellants. 
Critss  £  Bamsejf,  for  appellee. 

BiSESB,  J.  This  is  an  action  to  foreclose  a  mortgage  given  to  se- 
cure two  promissory  notes.  The  suit  was  instituted  by  plaintiff  as 
the  indorser  and  holder  of  the  notes.  The  defense  is,  that  after 
the  notes  were  delivered  by  the  maker  to  the  payee  they  were  altered 
by  erasing  therefrom  the  words  "from  maturity/'  by  which  altera- 
tion they  would  purport  to  draw  interest  from  their  date.  The 
District  Court  found  in  favor  of  plaintiff^  and  entered  a  decree  of 
foreclosure.     The  defendant  appeals. 

The  only  question  presented  is  one  of  fact.  Defendant  alleges 
the  alteration  was  made  after  the  delivery  of  the  notes  to  the  payee. 
Plaintiff  contends  it  was  made  before  delivery.  Upon  the  trial  the 
notes  were  offered  in  evidence^  and  upon  objection  to  their  admis- 
sion William  L.  Brown^  the  payee^  was  called  as  a  witness^  who 
testified  that  the  words  were  erased  before  the  notes  were  signed  by 
the  maker.  The  notes  were  then  admitted  as  evidence.  Upon  the 
part  of  the  defense  the  defendant  Morrison  testified  as  positively 
that  the  erasure  had  not  been  made  at  the  time  of  the  delivery  of 
the  notes.  He  further  testified  that  the  indebtedness  for  which 
the  notes  were  given  grew  out  of  a  dissolution  of  a  partnership  be- 
tween himself  and  Brown,  and  that  the  agreement  between  them 
was  that  he  should  purchase  Brown's  interest  in  the  partnership 
for  the  amount  stated  in  the  notes,  and  that  the  notes  should  draw 
no  interest  until  after  maturity.     Brown  testified  again  that  the 

*  See  note.  87  Am.  Rep.  260. 
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notes  were  giyen  for  the  purchase  price  of  his  interest  in  the  part- 
nership, as  stated  by  Morrison,  bnt  that  the  contract  and  agreement 
was  that  the  notes  shoald  draw  interest  from  their  date.  Each 
witness  seemed  to  be  sustained  by  circumstances  which  were  de- 
tailed in  his  testimony.  Little,  if  any,  light  was  thrown  upon  the 
question  by  other  proofs. 

It  is  claimed  by  plaintiff  that  there  is  nothing  in  the  alteration 
which  renders  the  erasure  suspicious,  the  burden  is  npon  the  de- 
fendant to  show  by  a  preponderance  of  proof  that  the  change  was 
made  without  his  consent  after  the  delivery  of  the  note.  It  is  in- 
sisted by  defendant  that  the  presumption  is  that  the  change  was 
made  after  delivery,  and  that  the  bnrden  was  upon  plaintiff  to 
establish  by  a  preponderance  of  testimony  that  it  was  not. 

The  authorities  upon  this  question  are  not  uniform,  and  hence 
each  party  is  fortified  by  a  number  of  decisions  sustaining  his  Tiew 
of  the  case. 

In  Neil  v.  Ca^e,  25  Kans.  510;  s.  c,  37  Am.  Bep.  259,  the  Supreme 
Court  of  Kansas,  by  Chief  Justice  Horton,  in  discussing  the  ques- 
tion of  the  burden  of  proof  in  cases  of  this  kind,  said:  ''This  is  a 
vexed  question,  and  the  books  are  full  of  diverse  decisiomu  Four  dif- 
ferent rules  are  generally  stated :  First.  That  an  alteration  on  the  face 
of  the  writing  raises  no  presumption  either  way,  but  the  question  is 
for  the  jury.  Second.  That  it  raises  a  presumption  against  the  writ- 
ing, and  requires  therefore  some  explanation  to  render  it  admissible. 
Third.  That  it  raises  such  a  presumption  when  it  is  suspicions, 
otherwise  not.  Fourth.  That  it  is  presumed  in  the  absence  of  ex- 
planation to  have  been  made  before  delivery,  and  therefore  requires 
no  explanation  in  the  first  instance.  *  *  ♦  Generally,  the  in- 
struments should  be  given  in  evidence,  and  in  a  jury  case  should 
go  to  the  jury  upon  ordinary  proofs  of  its  execution,  leaving  the 
parties  to  such  explanatory  evidence  of  the  alteration  aff  they  may 
choose  to  offer.  If  there  is  neither  intrinsic  nor  extrinsic  evidence 
as  to  when  the  alteration  was  made,  it  is  to  be  presumed,  if  any  pre- 
sumption is  said  to  exist,  that  the  alteration  was  made  before  or  at 
the  time  of  the  execution  of  the  instrument.  Perhaps  there  might 
be  cases  where  the  alteration  is  attended  with  manifest  circum- 
stances of  suspicion  that  the  court  might  refuse  to  allow  the  instru- 
ment to  go  before  the  jury  until  some  explanation;  but  this  case  is 
not  one  of  that  character." 

In  Par  amove  v.  Lindsey,  63  Mo.  67,  it  is  said:     "  If  nothing 
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appears  to  the  contrary^  the  alteration  will  be  presumed  to  be  con- 
temporaneous with  the  execution  of  the  instrument.  But  if  any 
ground  of  suspicion  is  apparent  on  the  face  of  the  instrument,  the 
law  presumes  nothing,  but  leaves  the  question  of  the  time  when  it 
was  done,  as  well  as  the  person  by  whom  and  the  interest  with 
which  the  alteration  was  made,  as  matters  of  fact  to  be  ultimately 
found  by  the  jury  upon  proof  to  be  adduced  by  the  party  ofiering 
the  instrument  in  evidence." 

The  record  in  the  case  at  bar  shows  that  the  note  was  written 
upon  a  printed  blank,  and  that  the  words  ''  after  maturity"  w^re 
printed  in  the  blank,  that  the  alteration  was  made  by  drawing  a 
pen  through  those  words,  and  thus  erasing  them.  As  to  whether 
the  ink  with  which  this  erasure  was  made  was  the  same  as  that  used 
iu  filling  the  body  of  the  note,  the  testimony  is  silent.  In  Corcoran 
V.  DoU^  32  CaL  89,  it  is  said:  '^  When  printed  forms  are  used  they 
frequently  have  to  be  altered  to  suit  the  terms  of  the  contract,  and 
where  an  alteration  is  made  only  as  to  the  printed  matter,  the  pre- 
sumption is  that  it  was  made  prior  to  the  execution  of  the  contract, 
and  made  to  suit  it  to  the  terms  agreed  upon  between  the  parties." 
But  it  seems  to  us  that  there  must  be  many  exceptions  to  this  rule 
if  it  is  to  be  adopted  as  applicable  to  cases  where  the  printed  matter 
only  is  changed.  There  may  be  many  indicia  upon  the  face  of  the 
note  itself,  even  in  such  cases.  Features  may  present  themselves 
which  would  at  once  impress  the  mind  with  the  idea  that  the 
change  has  been  made  out  of  the  usual  way;  so  that  while  it  may  do 
to  say  that  ordinarily  the  rule  laid  down  in  the  California  case  may 
be  a  safe  one,  yet  each  case  must  stand  upon  its  own  merits.  As  is 
said  in  Neilr.  Case,  supra:  **  It  is  impossible  to  fix  a  cast  iron  rule 
in  all  cases."  In  ordinary  cases  the  alteration  perhaps  ought  not 
to  raise  a  presumption  against  the  note,  because  the  law  will  not 
presume  wrong.  If  the  instrument,  when  offered  in  evidence,  shows 
upon  its  face  any  thing  which  to  the  trial  court  is  suspicious,  and 
presents  to  the  mind  of  the  couj*t  a  reasonable  question  as  to  whether 
the  change  was  made  in  the  usual  and  ordinary  course  of  business, 
then  upon  objection,  proof  sufficient  to  overcome  prima  facie  the 
suspicious  appearance  should  be  required  before  overruling  the  objec- 
tion. But  if  the  change  consists  in  nothing  more  than  the  erasure 
of  printed  matter  in  the  blank  used  — without  interlineation  —  the 
instrument  should  be  admitted  in  the  first  instance.  Upon  this 
point  much  should  be  left  to  the  discretion  of  the  trial  court. 
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The  instrament  having  been  admitted  in  evidence^  with  or  with- 
out the  preliminary  proof,  the  question  of  the  alteration,  whether 
made  before  or  after  its  execution,  becomes  a  question  of  fact  like 
all  other  questions  in  issue,  to  be  tried  by  the  court  or  jury  hearing 
the  cause.     Neil  v.  Casty  supra. 

While  the  writer  might  not  have  decided  the  case  as  decided  by 
the  trial  court,  yet  this  court  cannot,  in  the  exercise  of  its  func- 
tions as  a  reviewing  court,  say  the  decision  of  the  trial  court  was 
wrong.  The  testimony  upon  the  trial  was  conflicting  and  quite 
evenly  balanced. 

It  has  been  the  uniform  holding  of  this  court  that  in  cases  of 
conflicting  testimony  the  decision  of  the  trial  court,  whether  upon 
error  or  appeal,  cannot  be  reversed  unless  the  weight  of  the  testi- 
mony is  60  manifestly  against  the  finding  as  to  render  it  clearly 
wrong.  McLaughlin  v.  Sandusky,  17  Neb.  110,  and  cases  there 
cited. 

It  follows  that  the  decree  of  the  District  Court  must  be  affirmed 

Decree  affirmed. 

The  other  judges  concur. 


Habmon  v.  Omaha. 

01  Neb.  518.) 
Municipal  corporcUion  —  change  of  street  grade. 

Under  a  constitational  provision  that  private  property  shall  not  be  damiged 
for  public  use  without  just  compensation,  a  city  is  liable  to  a  lot-owner  for 
injury  by  raising  the  street  grade.* 

ACTION  for  injury  to  lands.    The  opinion  states  the  case.    The 
defendant  had  judgment  below. 

G.  W.  Ambrose,  for  plaintiff  in  error. 

W.  J.  Connell,  for  defendant  in  error. 

Maxwell,  J.     The  plaintiff  alleges  in  her  petition  that  she  is 
the  owner  of  the  south  107  feet  of  lot  5  in  block  248,  in  the  city  of 

•See  City  of  Elgin  v.  Eaton  (83  111.  535),  25  Am.  Rep.  412;  OUy  of  Akron  v. 
Chamberlain  Ck  (34  Ohio  St.  328),  32  Am.  Rep.  367. 
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Omaha,  which  is  situate  ou  the  north  side  of  Pierce  street  and  be- 
tween Eighth  and  Ninth  streets,  in  said  city;  that  she  has  *'two 
dwelling-houses  of  five  rooms  each,  and  other  usual  and  ordinary 
iinprovcDients,  outhouses  and  the  like,"  on  said  lot,  all  of  the  value 
of  $1,200;  that  said  houses  were  erected  before  the  grade  of  Pierce 
street  was  estsiblished;  that  in  the  year  1878  the  defendant  established 
the  grade  of  Pierce  street,  and  in  1883  sought  to  work  said  street 
to  the  grade,  and  in  doing  so  '^  filled  in  the  earth  in  front  of  said 
liouses  and  lot  five  feet,  and  compelled  the  plaintiff  to  erect  a  plank 
barricade  in  front  of  said  premises  in  order  to  keep  the  earth  away 
from  said  houses,  at  a  cost  of  SLOO; "  that  in  order  to  render  said 
residences  habitable  the  plaintiff  will  be  compelled  to  fill  said  lot 
to  the  level  of  the  street,  and  has  sustained  other  damages  thereby, 
in  all  to  the  amount  of  11,600;  that  at  no  time  either  before  or  sub- 
iiiequeiit  to  said  grading  has  she  been  allowed  or  tendered  any  com- 
pensation  for  said  injury,  etc.  A  demurrer  to  the  petition  was 
sustained  in  the  court  below,  and  the  action  dismissed. 

The  question  presented  is  the  right  of  a  lot  owner,  who  has 
erected  buildings  thereon  before  the  grade  was  established,  to  re- 
cover damages  for  injury  sustained  by  him  by  raising  the  street  to 
his  injury  in  front  of  his  property.  At  common  law  an  injury  of 
th]s  kind  is  not  actionable,  and  such  was  the  rule  in  this  State  prior 
to  the  adoption  of  the  Constitution  of  1875.  NfibrasJca  City  v. 
LampkiUf  6  Neb.  27-  Section  21  of  the  bill  of  rights  of  the  Con- 
stitution of  1875  is  as  follows:  **  The  private  property  of  no  person 
shall  be  taken  or  damaged  for  public  use  without  just  compensation 
therefor."  The  above  section,  without  the  words  "or  damaged," 
was  in  our  former  Constitution.  §  13,  art.  I,  Constitution  of  1866. 
The  words  **  or  damaged,"  therefore,  were  without  doubt  added  to 
the  section  for  the  purpose  of  extending  a  remedy  to  the  owner  of 
the  property  in  all  cases  where  his  property  has  been  daimaged  by 
the  work  done.  Nor  is  the  right  to  recover  restricted  to  such  in- 
juries as  were  designated  torts  at  common  law.  The  question  is 
not  whether  the  work  was  skillfully  and  carefully  performed  or  not, 
because  if  the  property  of  the  party  has  been  damaged  by  the  work 
however  carefully  and  skillfully  performed  he  is  entitled  to  com- 
|)CQ8ation  for  such  damages.  In  other  words  the  right  to  recover 
d(je8  not  depend  upon  the  skill  or  care,  or  the  want  of  it,  with  which 
the  work  was  performed,  but  whether  wlien  thf  work,  if  carefully 
and  skillfully  done,  has  injuriously  affected  or  damaged  tlio  plain- 
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tiffs  property.  M  so,  he  is  entitled  to  recoTer.  If  the  work  is  un- 
skillfallj  or  carelessly  performed,  so  that  additional  damages  result 
from  that  caose^  it  is  probable  that  a  recovery  can  be  had  therefor, 
bat  that  question  is  not  before,  the  court. 

In  Rear  don  r.  CUy  of  San  Francisco,  6  Pac.  tt.  325, 326,  the  Su- 
preme Court  of  Calif omia  say:  "We  cannot  say  that  the  ConTen- 
tion  inserting  in  the  Constitution  of  this  State  the  word  '  damaged,' 
in  the  connection  in  which  it  is  found,  and  the  people  in  ratifying 
the  work  of  the  convention,  intended  to  limit  the  effect  of  this 
word  to  cases  where  the  party  injured  already  had  a  remedy  to  re- 
cover compensation.  They  engaged  in  no  such  empty  and  vain 
work.  It  was  intended  to  give  a  remedy  as  well  where  one  existed 
before  as  where  it  did  not,  to  superadd  to  the  guaranty  found  in 
the  former  Constitution  of  this  State  and  nearly  all  other  States,  a 
guaranty  against  damage  where  none  previously  existed."  These  re- 
marks are  applicable  in  this  State.  Our  former  Constitution  required 
compensation  to  be  made  for  property  taken.  If  however  no  portion 
of  the  property  of  the  party  injured  was  taken,  and  the  work  was 
skillfully  and  carefully  done,  the  owner  was  without  remedy.  In 
grading  a  public  way  a  fill  might  be  made  five  or  fifty  feet  in  height 
in  front  of  his  residence,  thereby  greatly  depreciating  it  in  value, 
and  he  was  without  means  of  redresa.  So  in  regard  to  othet  in- 
juries which  need  not  be  here  referred  to.  To  afford  relief  in  such 
cases  the  amendment  above  referred  to  was  made  to  our  present 
Constitution.  And  the  Constitution  was  adopted  by  the  people  of 
the  State  with  this  express  guaranty  to  every  property  owner  in  the 
State  —  that  just  compensation  should  be  made  for  his  property  if 
taken  or  damaged  for  public  use.  The  provision  is  seIf>operating 
and  requires  no  legislation  to  carry  it  into  effect.  It  is  the  law  of 
this  State,  and  should  be  so  construed  as  to  give  effect  to  it. 

*'  In  cohstruing  remedial  statutes  there  are  three  points  to  be  con- 
sidered, viz. :  The  old  law,  the  mischief,  and  the  remedy.  That  is 
how  the  common  law  stood  at  the  making  of  the  act,  what  the  mis- 
chief was  for  which  the  common  law  did  not  provide,  and  what 
remedy  the  Parliament  hath  provided  to  cure  this  mischief,  and  it 
is  the  business  of  judges  so  to  construe  the  act  as  to  8appre<<s  the 
mischief  and  advance  the  remedy."    1  Bl.  Com.  87. 

Applying  these  principles  to  the  provisions  under  consideration, 
it  is  clear  that  it  was  intended  to  supply  a  defect  in  the  common 
law,  and  requires  the  public  —  the  party  benefited  —  when  taking  or 


JANTJAEY  TEEM,  1885.  423 

Harmon  v.  Omaha. 

damaging  property  for  public  use,  to  bear  tbe  burden  by  making 
just  compensation  therefor.  And  this  rule  applies  whether  the  in- 
jury is  committed  by  a  railroad  company  or  municipal  corporation. 

The  Constitution  makes  no  distinction  as  to  the  form  of  the  pub- 
lic use  for  which  compensation  is  to  be  made;  and  the  court  has  no 
authority  to  inject  words  into  that  instrument  exempting  munici- 
pal corporations.  There  are  many  reasons  why  they  should  not  be 
excepted.  In  this  State^  at  leasts  the  damage  to  property  in  cities 
from  cuts  and  fills  in  grading  streets  probably  affects  a  greater  num- 
ber of  persons  and  property  of  greater  value  than  is  caused  by  all 
the  railroads  of  the  State  outside  of  the  cities  and  villages^  for  the 
reason  that  a  railroad  does  not  necessarily  pass  near  residences  nor 
csLUSG  damage  to  farms  by  cuts  and  fills,  while  in  a  street  like  that 
upon  which  the  plaintiff's  buildings  are  situated,  the  grading  neces- 
sarily occasions  more  or  less  damage  to  a  large  number  of  the  lot 
evners.  The  attorney  for  the  city  estimated  the  claims  for  such 
damages  in  that  city  at  $150,000;  but  whatever  the  sum,  it  is  evi. 
dently  more  just  and  equitable  to  apportion  it  on  the  property  of 
the  60,000  or  more  people  of  the  city,  than  upon  the  fifty  or  500,  as 
the  case  may  be,  lot  owners  who  have  sustained  the  damage.  Sear- 
don  V.  San  FrancUco,  6  Pac.  Rep.  317;  Rigney  v.  ChicagOy  102  111. 
64;  Johnson  v.  Parkersburg^  16  W.  Va.  402;  Atlanta  v.  Greeny  67 
6a.  386;  Werth  v.  Springfield,  78  Mo.  107;  McElroy  v.  Kansas  Oily, 
21  Fed.  Rep.  257;  Ooiischalk  v.  C\  B.  &  Q,  By,  Co.,  14  Neb.  550. 
An  elaborate  opinion  of  the  able  judge  before  whom  the  case  was 
tried  is  printed  in  the  brief  of  the  city  attorney.  It  contains  a  full 
review  of  the  common-law  cases;  and  without  a  provision  such  as  is 
eontained  in  our  Oonstitution  undoubtedly  states  the  law  correctly. 
That  provision  however  has  provided  a  new  remedy  to  the  owners 
of  property  damaged,  which  he  has  not  discussed  as  fully  as  could 
be  desired.  Upon  the  whole  case,  we  are  of  the  opinion  that  the 
petition  states  a  cause  of  action,  and  that  the  court  erred  in  sustain- 
ing a  demurrer  to  it.  The  question  of  the  measure  of  damages  does 
not  arise  in  the  case  and  will  not  be  discussed.  The  judgment  of 
the  court  below  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedmgs. 

Reversed  and  remanded. 

The  other  judges  concur. 
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a7  Nab.  647.) 
RaUrocid  —  duty  to  furnish  staUom, 

A  railroad  company  t^^7  ^  compelled  to  famish  and  midntain  Btatiflos  for 
passengers  and  froight  at  all  proper  }>oints  on  its  line. 

"IFANDAMtrS.     The  opinion  states  the  case. 

Burke  A  Praut,  for  relator. 
Marquett  d  Deweese^  for  respondent. 

CoBBy  0.  J.  This  is  an  original  application  to  this  court  for  a 
writ  of  mandamus  requiring  the  respondent^  the  Bepublican  Yallej 
Bailroad  Oompany^  to  build  within  the  corporate  limits  of  the  city 
of  Blue  Springs  a  depot,  and  to  lay  down  the  necessary  side  tracks 
and  switches,  and  to  stop  its  trains  thereat  for  the  proper  trausac- 
tion  of  business.  The  relator  alleges  that  that  part  of  respondent's 
railroad  which  runs  from  Beatrice  in  a  south-easterly  direction  to  a 
point  in  section  29,  township  2,  range  7  east,  where  it  intersects  the 
respondent's  main,  or  east  and  west  line,  was  built  in  the  year 
1880-1,  that  it  was  built  and  runs  through  the  said  city  of  Bloe 
Springs;  that  at  the  time  of  the  construction  of  said  railroad  Blue 
Springs  was  a  village  of  one  thousand  inhabitants;  that  it  contained 
five  stores  carrying  general  stocks  of  merchandise,  two  stores  carry- 
ing  stocks  of  hardware,  two  lumber  yards,  four  implement  honses, 
one  pump  and  wind-mill  house,  three  blacksmith  diops,  three  drug 
stores,  two  hotels,  two  livery  stables,  two  harness  shops,  two  barber 
shops,  two  restaurants,  two  millinery  shops,  two  printing  offices* 
three  land  agents,  one  bank,  with  an  average  deposit  of  150,000, 
two  coal  dealers,  two  butcher  shops,  one  auction  house,  two  saloons, 
one  bakery,  one  jewelry  store,  three  wagon  shops,  eight  contractors 
and  builders,  two  stock  buyers,  one  grain  dealer,  one  grist  mill,  one 
plow  factory,  one  school  with  three  departments,  with  a  propor- 
tionate number  of  ministers,  lawyers,  and  doctors. 

The  relatoi  also  alleges  that  at  the  time  of  hlmg  the  said  relation, 
the  said  Blue  Springs  was  a  city  of  the  second  class  of  over  fifteen 
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hnndred  inhabitants,  urith  a  thickly  settled  coantry  contigaou» 
thereto,  and  to  and  from  which  large  numbers  of  people  desired  to 
be  carried  by  the  respondent  company,  and  to  and  from  which  krge 
amoants  of  freight,  produce,  stock  and  merchandise  are  annually 
consigned  by  way  of  the  respondent's  line  of  road;  but  that  the 
Tc'spondent  has  neglected,  failed,  and  refused  to  establish  or  ei*ect 
any  depot  or  station-house  at  said  Blue  Springs,  or  to  stop  all  or 
any  of  its  trains  thereat  for  the  receipt  or  discharge  of  either  pas- 
sengers or  freight  upon  or  from  its  said  railroad. 

The  relator  further  alleges  that  he  is  engaged  in  the  business  of 
buying  grain  and  selling  agricultural  implements  and  farm  machin* 
eiT  at  said  Blue  Springs,  and  that  in  the  carrying  on  of  his  said  busi- 
ness he  has  large  amounts  of  grain  to  ship  from  said  point,  annually,, 
and  has  consigned  to  him  large  quantities  of  freight;  that  by  the  re- 
fusal of  the  respondent  to  receive  and  discharge  said  freight  at  said 
Bine  Springs,  he  is  prevented  from  enjoying  the  same  privileges  and 
accommodations  over  the  defendant's  line  of  road  as  are  merchanta 
at  other  points  on  said  line  of  railroad,  etc.  There  are  other  allega- 
tions in  said  relation  which  it  is  not  deemed  necessary  to  notice  in 
order  to  an  understanding  of  the  points  decided  by  the  court. 

The  respondent  by  its  answer  denies  that  it  built  its  line  of  rail- 
Toad  through  the  village  of  Blue  Springs,  and  alleges  that  said  line 
'>f  road,  as  located  and  built,  was  a  distance  from  the  corporate 
limits  of  said  village  of  988.60  feet,  and  that  the  depot  built  at 
U  vmore  is  only  5,479|  feet  from  the  corporate  limits  of  said  village 
of  Blue  Springs;  denies  that  there  is  any  necessity  for  the  location 
of  a  depot  building  nearer  to  Blue  Springs  than  the  location  at 
U'vmore,  and  alleges  that  it  is  impracticable  for  respondent  to  have 
:ind  operate  its  line  with  a  depot  at  both  places,  etc.  Also  that  the 
<>maha  &  Bepoblioan  Valley  railroad  runs  through  Blue  Springs 
and  has  established  a  depot  there  for  the  accommodation  of  the^ 
jmblio,  **  and  that  they  have  no  depot  at  Wymore."  And  also  that 
the  city  of  Wymore  has  now  inhabitants,  and  is  far  more 

important  as  a  commercial  point  than  Blue  Springs,  having  and 
doing  a  great  deal  more  business  than  Blue  Springs. 

A  considerable  part  of  the  respondent's  answer,  as  well  as  of  ita 
eridenoe,  is  directed  to  the  point  of  the  impracticability  for  topo- 
gnphical  and  engineering  reasons  of  running  its  main  or  east  and 
west  tine  through  Blue  Springs.  That  proposition  is  not  controverted 
or  denied  by  the  relator,  nor  do  I  see  its  relevancv  to  the  case  oa 
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presented  by  the  relation.     It  may  be  admitted,  that  so  far  as  the 
main  line  is  concerned,  the  respondent  owes  no  duty  to  the  relator. 

So  far  then  as  the  case  is  presented  by  the  pleadings,  it  inyolyes 
these  two  questions: 

1«  Is  the  depot  of  respondent  at  Wymore  suflSciently  near  to  the 
business  portion  of  Blue  Springs  as  to  afford  her  inhabitants  and 
merchants,  and  particularly  the  relator,  all  the  facilities  and  accom- 
modations which  the  respondent  owes  them  as  a  common  carrier, 
one  of  whose  lines  runs  through  the  last  named  city,  without  dis- 
crimination against  the  business  and  inhabitants  thereof  ?  If  not, 
2.  Is  it  practicable  to  operate  respondent's  branch  line  of  railroad 
between  Wymore  and  Beatrice  with  depots  and  regular  services 
thereat,  both  at  Wymore  and  Blue  Springs  ? 

The  more  important  and  quasi  public  question  of  the  power  of 
the  courts  in  the  absence  of  legislation  to  com^x^l  the  respondent  to 
establish  and  maintain  a  depot  at  Blue  Springs,  is  raised  by  respond- 
ent in  its  brief,  and  that  question  will  bo  first  considered. 

Belator  in  his  brief  contends  that  the  legislature  of  the  State  has 
imposed  upon  the  respondent  the  duty  of  furnishing  side  tracks  and 
depots,  and  stopping  its  trains  for  the  receipt  and  dischurgc  of  pas- 
sengers and  freight,  and  the  proper  transaction  of  business  at  all 
places  upon  their  road,  etc.,  and  ho  cites  section  121,  of  chapter  16. 
Oomp.  Stat.,  in  suppoi*t  of  that  proposition.  The  section  rciids  a^ 
follows:  ^'Sec.  121.  Every  such  railroad  corporation  shall  start 
and  run  their  cars  for  the  transportation  of  passengers  and  property 
at  regular  times  to  be  fixed  by  public  notice,  and  shall  furnish  suf- 
ficient accommodations  for  the  transportation  of  passengers  and 
freight',  and  shall  take,  transport,  and  discharge  all  passengers  to 
and  from  such  stations  as  the  trains  stop  at,  from  or  to  all  places 
and  stations  upon  their  said  road,  on  the  due  payment  of  fare  or 
freight  bill." 

I  do  not  think  that  this  section  furnishes  authority  for  the  inter- 
ference of  the  courts  to  compel  the  establishment  of  a  depot  or 
station  at  any  point  on  the  line  of  respondent's  road,  but  on  the 
contrary,  it  is  quite  apparent  upon  the  face  of  the  section  that  every 
duty  thereby  imposed  is  qualified  by  the  words,  ^'  to  and  from  such 
atations  as  the  trains  stop  at,"  and  its  application  limited  to  estab- 
lished depots. 

But  in  the  opinion  of  this  court  it  has  authority  to  grant  relief  in 
cases  such  as  that  presented  in  this  case,  yet  for  the  source  of  its 
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authority  it  mast  look  to  the  principles  of  the  common  law  rather 
than  to  legislative  enactments.  The  respondent  is  a  common  car- 
rier of  persons  and  merchandise.  At  common  Iaw  it  was  the  daty 
of  a  common  carrier  by  land  to  deliver  freight  personally  to  the 
consignee*  but  when  railways  took  the  place  of  conveyances  drawn 
by  animals,  necessity  required  the  relaxation  of  this  rule  so  as  to 
allow  of  the  substitution  in  place  of  personal  delivery,  a  delivery  at 
the  warehouse  or  depot  provided  by  the  companies  for  the  storage 
of  goods.  Vinceni  y.  C.  £  A.  R,  Co,,  49  111.  33.  Is  it  too  much  \o 
say  that  this  relaxation  of  the  above  rule  in  favor  of  railway  com- 
panies as  common  carriers  imposed  upon  them  the  duty  of  provid- 
ing suitable  depots  for  the  purpose  of  such  delivery  ?  This  duty  is 
80  intimately  connected  with  the  business  for  which  railways  are 
built  and  managed  that  motives  of  self  interest  almost  always  secui\, 
its  observance.  But  when  for  any  reason  it  is  neglected  or  refused, 
may  it  not  be  enforced  the  same  as  any  other  public  duty  ? 

In  the  leading  case  of  Munn  v.  Illinois,  94  U.  S.  113,  in  the 
opinion,  Waite,  C.  J.,  after  showing  by  elaborate  reasoning  and 
the  citation  of  authorities  that  "  when  private  property  is  devoted 
to  public  Qse  it  is  subject  to  public  regulations,"  etc.,  says:  '^It  is 
insisted  however  that  the  owner  of  property  is  entitled  to  a  reason- 
able compensation  for  its  use,  even  though  it  be  clothed  with  a  pub- 
lic interest,  and  that  what  is  reasonable  is  a  judicial  and  not  a  legis- 
lative question.  As  has  already  been  shown,  the  practice  is  other- 
wise. In  countries  where  the  common  law  prevails,  it  has  been  cus- 
tomary from  time  immemorial  for  the  legislature  to  declai*e  what 
shall  be  a  reasonable  compensation  under  such  circumstances,  or 
perhaps  more  properly  speaking,  to  fix  a  maximum  beyond  which 
any  charge  made  would  be  unreasonable.  Undoubtedly  in  mere 
private  contracts  relating  to  matters  in  which  the  public  has  no  in- 
terest,  what  is  reasonable  must  be  ascertained  judicially.  But  this 
is  because  the  legislature  has  no  control  over  such  a  contract.  So 
too  in  matters  which  do  affect  the  jniblic  interest,  and  as  to  which 
legislative  control  may  be  exercised;  if  there  are  no  statutory  regu- 
lations upon  the  subject,  the  courts  must  determine  what  is  reason- 
able. The  controlling  fact  is  the  power  to  regulate  at  all.  If  that 
exists,  the  right  to  establish  the  maximum  of  charge  as  onr  ot  the 
means  of  regulation  is  implied.  In  fact,  the  common-law  rule, 
which  requires  the  charge  to  be  reasonable,  is  itself  a  regulatiou  as 
to  price.     ♦     ♦     ♦    Indeed  the  great  otticeof  statutes  is  to  remedy 
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defects  in  the  oommon  law  as  they  ara  deyeloped,  and  to  adapt  it  to 
the  changes  of  time  and  circumstances.  To  limit  the  rate  of  charge 
for  serrices  rendered  in  a  public  employment,  or  for  the  use  of 
property  in  which  the  public  has  an  interest,  is  only  changing  a 
regulation  which  existed  before.  It  establishes  no  new  principle 
in  the  law,  but  only  gives  a  new  effect'to  an  old  one." 

The  question  befoi'e  that  court  was,  whether  the  legislature  of 
Illinois,  under  the  limitations  upon  the  legislatiTC  power  of  the 
State,  imposed  by  the  Constitution  of  the  United  States,  had  the 
power  to  fix  by  law  the  maximum  of  charges  for  the  storage  of  grain 
in  warehouses  at  Ohicago,  etc.  And  the  object  of  the  opinion  is  to 
uphold  the  legislature  in  the  exercise  of  such  power.  But  I  think 
it  equally  sustains  the  proposition,  that  in  the  absence  of  all  legis- 
lation, the  abuse  of  overcharging  by  such  warehousemen  could  be 
restrained  and  regulated  by  the  courts;  and  that  the  same  power 
extends  to  any  other  abuse  in  the  management  of  property  which 
lias  been  impressed  with  a  public  interest,  and  which  by  reason  of 
its  public  use  has  ceased  to  he  juris  privati  only,  as  well  as  to  that 
of  fixing  a  maximum  charge  for  its  use. 

This  question  can  scarcely  be  said  to  be  a  new  one  in  this  court. 
In  the  case  of  State  v.  Nebraska  Telephone  Co.,  17  Neb.  120, 
this  court  issued  a  peremptory  mandamus^  compelling  the  re- 
spondent to  place  and  maintain  in  the  office  of  the  relator  a  tele- 
phone and  transmitter,  such  as  are  usually  furnished  to  its  sub- 
scnbers.  In  the  opinion  by  Judge  Reese,  he  says:  '^  Similar 
questions  have  arisen  in,  and  have  been  frequently  discussed  and 
decided  by  the  courts,  and  no  statute  has  heen  deemed  necessaiy  to 
aid  the  courts  in  holding  that  when  a  person  or  company  nndertoke 
to  supply  a  demand  which  is  **  affected  with  a  public  interest,''  it 
must  supply  all  alike  who  are  alike  situated,  and  not  discriminate 
in  favor  of  nor  against  any."  As  a  question  of  power,  I  fail  to  see 
any  ground  for  distinguishing  between  that  which  compels  a  tele- 
phone company  to  furnish  a  separate  instrument  for  the  acoonuno* 
dation  of  one  customer,  and  that  which  would  compel  a  railroad 
company  to  make  stoppage  of  its  trains  and  furnish  depot  aooom- 
modations  to  a  whole  community.  In  neither  case  would  any  court 
interfere  except  where  it  is  made  to  apijear  that  such  interference 
is  necessary  to  prevent  an  unjust  discrimination,  or  an  abuse  of  that 
<liscretion  which  must  be  conceded  to  reside  in  all  private  corpora- 
tions in  respect  to  their  dealings  with  the  public. 
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The  record  in  this  case  does  not  present  the  question  of  the  power 
of  the  State  to  impose  new  duties  upon  railroad  companies^  or  to 
take  away  or  limit  their  powei-s  by  appropriate  legislation.  Nor 
does  it  present  the  question  of  the  power  of  the  conrts  to  enforce 
the  performance  of  every  duty  enjoined  upon  such  corporations, 
either  by  the  acts  under  whicii  they  derive  their  corporate  existence 
or  other  legislation.  If  either  of  these  questions  were  presented 
there  would  be  abundant  authority  for  their  decision  in  the  works 
and  cases  cited  by  counsel.  But  upon  the  precise  point  of  the  power 
of  the  court  to  enforce  the  discharge  of  a  duty  by  the  railroad  com- 
pany not  specially  enjoined  upon  it  by  the  terms  of  its  charter,  nor 
any  provision  of  statutory  law,  which  as  above  stated  I  conceive  to 
be  the  turning  point  in  this  case,  there  is  but  very  little. 

There  are  many  opinions  of  courts  and  dicta  in  cases  cited  by 
counsel  wherein  the  assumed  right  of  railway  corporations  to  dis- 
criminate between  shippers  and  others  is  discussed,  deprecated  and 
denied.  Such  discrimination  is  in  but  few  cases  upheld,  and  then 
only  when  snch  discrimination  is  shown  not  to  be  unjust  to  the 
complaining  party.  The  remarks  of  Chief  Justice  Bkaslet,  of  the 
Supreme  Court  of  New  Jersey,  in  the  case  of  Messenger  v.  Penn, 
-R.  Co.,  36  N.  J.  L.  407,  are  so  entirely  in  accord  with  the  views  of 
this  court,  that  I  deem  it  not  out  of  place  to  transcribe  them  here. 
''A  company  of  this  kind  is  invested  with  important  prerogative 
franchises,  among  which  are  the  rights  to  build  and  use  a  railway^ 
and  to  charge  and  take  tolls  and  fares.  These  prerogatives  are 
grants  from  the  government,  and  public  utility  is  the  consideration 
for  them.  Although  in  tlie  hands  of  a  private  coi*poration  they  are 
Btill  sovereign  franchises,  and  must  be  used  and  treated  as  such, 
they  must  be  held  in  trust  for  the  general  good.  If  they  had  re- 
mained under  the  control  of  the  State,  it  could  not  be  pretended 
that  in  the  exercise  of  them  it  would  have  been  legitimate  to  favor 
one  citizen  at  the  expense  of  another.  If  a  State  should  build  and 
operate  a  railroad,  the  exclusion  of  everything  like  favoritism  with 
respect  to  its  use  would  seem  to  be  an  obligation  that  could  not  be 
disregarded,  without  violating  natural  equity  and  fundamental  prin- 
ciples. And  it  seems  to  me  impossible  to  concede  that  when  such 
rights  as  these  are  handed  over  on  public  considerations  to  a  com- 
pany of  individuals,  sucli  rights  lose  their  essential  characteristics. 
1  think  they  are  unalterably  parts  of  the  supreme  authority,  and  in 
whatsoever  hands  they  may  be  found  they  must  be  considered  as 
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each.  In  the  use  of  such  franchises  all  citizens  have  an  equal  in- 
terest and  equal  rights,  and  all  must  under  the  same  circumstances 
be  treated  alike.  It  cannot  be  supposed  that  it  was  the  legislatiye 
intention,  when  such  priyileges  were  given,  that  they  were  to  be  used 
as  priyate  property  at  the  discretion  of  the  recipient,  but  to  the  con. 
trary  of  this,  I  think  an  implied  condition  attaches  to  such  grants 
that  they  are  to  be  held  as  a  qiMsi  public  trust  for  the  benefit,  ut 
least  to  a  considerable  degree,  of  the  entire  community.  In  their 
very  nature  and  constitution,  as  I  view  this  question,  these  compa- 
nies become  in  certain  aspects  public  agents,  and  the  consequence 
is,  they  must  in  the  exercise  of  their  calling  observe  to  all  men  a 
perfect  impartiality." 

While  I  frankly  admit  that  I  am  able  to  find  no  case  —  certainly 
none  has  been  cited  by  counsel  —  where  the  above  principles  ha?e 
been  applied  to  circumstances  exactly  like  those  of  the  case  at  bar, 
yet  I  am  unable  to  distinguish  it  in  principle  from  those  in  which 
t  has  been  often  applied,  and  we  are,  I  think,  unanimously  of  the 
opinion  that  they  furnish  us  snfiScient  warrant  for  the  exercise  of 
the  authority  invoked. 

As  to  the  two  questions  presented  by  the  record  as  above  stated, 
1,  Whether  the  depot  of  respondent  at  Wymore  is  sufficiently  near 
to  the  business  portion  of  Blue  Springs  as  to  afford  the  latter  named 
place  all  the  facilities  and  accommodations  which  the  respondent 
owes  to  them  as  a  common  carrier,  etc.  ?  And  if  not  then,  2,  Ib  it 
practicable  to  operate  respondent's  branch  line  of  railroad  between 
Wymore  and  Beatrice  with  depots  and  regular  service  thereat  both 
at  Wymore  and  Blue  Springs?  We  have  upon  thorough  examina- 
tion of  the  evidence  and  consideration  of  the  same,  together  with 
arguments  thereon,  as  well  at  the  bar  as  in  the  exhaustive  printed 
briefs  of  counsel,  found  both  of  these  questions  for  the  relator. 

A  peremptory  writ  wiU  therefore  issue,  substantially  as  prayed, 
with  costs,  etc. 

Judgment  accordingly. 

The  other  judges  concur. 
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(64  Iowa,  48.) 

BaUroad — negligence — fraudulent  uee  ofcmother'e  ticket. 

One  who  is  injured  bj  the  negligence  of  a  railwaj  oomjMLnj  while  travelling 
on  one  of  its  trains  upon  a  commutation  ticket  issued  to  another  person,  and 
bf  its  terms  not  transferable,  has  no  remedy  against  the  company.  (See 
note,  p.  484.) 

ACTION  for  death  of  plaintiff's  intestate  by  negligence.     The 
opinion  states  the  case.     The  plaintiff  had  judgment  below* 

M,  A.  Law,  for  appellant. 

John  F,  Laceyy  for  appellee. 

Adams,  J.  In  April  1881,  the  decedent  took  passage  npon  a 
freight  train  at  Monroe,  Jasper  county,  for  Oskaloosa.  In  payment 
of  his  fare,  he  presented  a  mileage  ticket,  which  had  been  issued  to 
one  R.  G.  Forgrave,  at  commutation  rates.  The  conductor  of  the 
train,  without  knowledge  that  Way  was  not  Forgrave,  detached  the 
coupons  for  his  passage.  Printed  upon  the  ticket  were  several  con- 
ditions, and  also  a  printed  acceptance  of  the  conditions,  which  was 
signed  by  Forgrave,  and  the  whole  was  denominated  a  contract. 
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One  of  the  conditions  is  in  these  words:  *'  This  ticket  is  positivelj 
not  transferable,  and  if  presented  by  any  other  than  the  person 
whose  name  appears  on  the  inside  of  the  cover,  and  whose  signature 
is  attached  below,  it  is  forfeited  to  the  company.'' 

The  defendant's  theory  upon  the  trial  below  was,  that  the  de- 
<$edent  was  not  a  passenger  within  the  meaning  of  the  law,  and 
asked  the  court  to  instruct  accordingly.  This  the  court  .refused  to 
do,  and  gare  an  instruction  in  these  words:  **  If  you  find  from  the 
evidence  that  the  decedent  was  injured  to  the  damage  of  his  estate 
substantially  as  alleged,  and  that  he  was  at  that  time  riding  in  a 
caboose  in  the  defendant's  train,  on  the  mileage  ticket  in  evidence, 
issued  by  the  defendant  to  B.  G.  Forgrave,  and  that  upon  its 
presentation  in  payment  for  transportation,  the  conductor  of  the 
train  accepted  the  ticket,  and  recognized  and  treated  the  decedent 
as  a  passenger,  the  defendant's  duties  and  obligations  were,  and  its 
liabilities  now  are  the  same  as  if  the  ticket  had  been  issued  to  the 
decedent,  whether  prior  to  the  accident  he  disclosed  to,  or  the  oon- 
duotor  knew  his  identity  or  not." 

In  respect  to  the  measure  of  care  which  common  carriers  owe  to 
passengers,  the  court  gave  an  instruction  as  follows:  '^  Common 
carriers  of  persons  are  required  to  do  all  that  human  care,  vigilance 
and  foresight  can  reasonably  do,  in  view  of  the  character  and  mode 
of  conveyance  adopted,  to  prevent  accident  to  passengers.  Not  the 
utmost  degree  of  care  which  the  human  mind  is  capable  of  invent- 
ing, but  the  highest  degree  of  care  and  diligence  which  is  reasona- 
bly practicable  under  the  circumstances,  is  what  is  required." 

The  giving  of  these  instructions  is  assigned  as  error.  The  defend- 
4knt  insists  that  the  contract  relied  upon,  as  constituting  the  relation 
of  common  carrier  and  passenger,  was  obtained  by  imposition  and 
virtual  misrepresentation,  and  it  being  now  repudiated  by  the  com- 
pany by  a  denial  by  it  of  its  liability,  the  plaintiff  cannot  be  allowed 
to  set  it  up  as  binding  upon  the  company,  and  that  if  the  relation 
of  common  carrier  and  passengers  did  not  exist,  the  company  did 
not  owe  the  decedent  the  measure  of  care  set  foi*th  m  the  instruction. 

It  appears  to  us  that  the  defendant's  position  in  this  respect  is 
well  taken.  When  the  decedent  presented  the  ticket,  we  must  pre- 
sume that  he  intended  .to  be  understood  as  claiming  that  he  had  a 
right  to  travel  upon  it.  This  claim  involved  the  claim  that  he  was 
Forgrave,  for  the  ticket  showed  upon  its  face  that  no  one  had  a 
tight  to  travel  upon  it  but  Forgrave.     By  the  presentation  ot  the 
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ticket,  the  decedent  falsely  personated  Forgrave,  with  the  intention 
of  deceiving  the  company;  and  he  did  deceive  it  and  to  its  injury, 
for  by  reason  of  the  deception  he  escaped  the  payment  of  the  fall 
rate  with  which  he  was  otherwise  chargeable. 

It  is  not  material  then  that  the  decedent  obtained  the  conductor's 
consent  Whether  his  consent  would  have  bound  the  company,  if 
he  had  known  that  the  decedent  was  not  Forgrave,  we  need  not  in- 
quire; it  certainly  did  not  under  the  circumstances  shown.  The 
-only  relation  existing  between  the  decedent  and  the  company  hav- 
ing been  induced  by  fraud,  he  cannot  be  allowed  to  set  up  that  re- 
lation against  the  company  as  a  basis  of  recovery.  He  was  then  at 
the  time  of  the  injury  in  the  car,  without  the  rights  of  a  passenger, 
and  without  the  right  to  be  there  at  all.  We  do  not  say  that  it  is 
necessary  that  a  person  should  pay  fare  to  be  entitled  to  the  rights 
of  a  passenger.  It  is  sufficient,  probably,  if  he  has  the  consent  of 
the  company  fairly  obtained.  But  no  one  would  claim  that  a  mere 
trespasser  has  such  rights;  and  it  appears  to  us  to  be  well  settled 
that  consent  obtained  by  fraud  is  equally  unavailing. 

The  plaintiff  insists  that  the  extraordinary  care  described  in  the 
iustruction  does  not  become  due  from  common  carriers  by  reason 
of  any  contract,  but  simply  by  a  rule  of  law  which  enforces  the  duty 
upon  broader  grounds.  It  is  not  important  to  inquire  precisely  how 
the  duty  arises.  However  it  arises,  the  duty  is  one  which  the  com- 
mon carrier  owes  only  to  p»issengei*3,  and  if  as  we  hold  the  dece- 
dent did  not  sustain  that  relation  within  the  meaning  of  the  law, 
the  company  did  not  owe  that  duty  to  liim,  and  that  is  the  end  of 
the  inquiry.  The  doctrine  wliich  we  announce  was  very  clearly  ex- 
pressed in  T.,  W.  £  W.  R.  Uo.  v.  Beggs,  85  111.  80;  s.  c,  28  Am.  Rep. 
613.  In  that  case  the  court  said:  ''  Was  defendant  a  passenger  on 
that  train  in  the  true  sense  of  that  term?  He  was  travelling  on  a 
free  pass  issued  to  one  James  Short,  and  not  transferable,  and  passed 
himself  as  the  person  named  in  the  pass.  By  his  fraud  he  was 
riding  on  the  car.  Under  such  circumstances,  the  company 
could  only  be  held  liable  for  gross  negligence,  which  would 
amount  to  willful  injury."  In  Thompson  on  Carriers  of  Passen- 
gers, 43,  section  3,  the  author  goes  even  further.  After  stating 
the  rule  that  the  relation  of  carrier  and  passenger  does  not  exist 
where  one  fraudulently  obtains  a  free  ride,  he  says:  *'This 
doctrine  extends  further,  and  includes  the  cjise  of  one  who  know- 
ingly induces  the  cnndnctor  of  a  train  to  viohite  the  regulations  of 
ViiL.  I-ll  —  55 


m  IOWA, 

Way  y.  Chicago,  Bock  Islaiid  and  Pacific  Railroad  Company. 

the  company,  and  disregard  his  obligations  of  fidelity  to  his  em- 
ployer.'* In  U.  P.  By.  Co.  v.  Nichols,  8  Kans.  505;  s.  c,  12  Am. 
Bep.  475,  the  defendant  in  error  imposed  himself  upon  the  company 
as  an  express  messenger,  and  obtained  the  consent  of  the  conductor 
to  carry  him  without  fare.  It  was  held  that  he  did  not  become  en- 
titled to  the  rights  of  a  passenger.  The  court,  after  quoting  Slwnv- 
man  &  Bedfield's  definition  of  a  passenger,  which  is  in  these  wordb: 
"  A  passenger  is  one  who  undertakes,  with  the  consent  of  the  car- 
rier, to  travel  in  the  conveyance  provided  by  the  latter,  other  than 
in  the  service  of  the  carrier  as  such,"  proceeds  to  say:  *'The  con- 
sent obtained  from  the  conductor;  was  the  consent  that  an  express 
messenger  might  ride  without  paying  his  fare.  Such  consent  did 
not  apply  to  the  plaintiff  "  (the  defendant  in  error).  See  also  the 
following  cases:  T.,  W,  &  W.  B.  Co,  v.  Brooks,  81  DL  292;  M.  ^ 
C,  B.  Co.  V.  ChasHne,  54  Miss.  503;  Creed  y.  Penn.  B.  Co.,  80  Penn. 
St.  139;  s.  c,  27  Am.  Eep.  693;  Bel/y.  Bupp,  3  W,  &  S.  21;  Hayt» 
V.  WelU,  23  Cal.  185. 

The  plaintiff  cites  and  relies  upon  Bissell  v.  B.  Co.,  22  N.  Y. 
308;  Washburn  v.  Nashville,  etc.,  B.  Co.,  3  Head,  638;  Jacobs  v. 
St.  Paul,  etc.,  B.  Co.,  20  Minn.  125;  Penn.  B.  Co.  v.  Brooks,  57 
Penn.  St.  346;  WiUon  v.  Middlesex  B.  Co.,  107  Mass.  108;  s.  c,  9 
Am.  Eep.  11;  Flint,  etc.,  B.  Co.  v.  Weir,  37  Mich.  Ill;  Dunn  v. 
Grand  Trunk  By.  Co.,  58  Me.  192;  Edgerton  v.  N.  K,  etc.,  B.  Co., 
39  N.  Y.  227;  Gregory  v.  Burlington,  etc.,  B.  Co.,  10  Neb.  250; 
Great  Northern  By.  Co.  v.  Harrison,  10  Exch.  376.  But  none  of 
these  cases  hold  that  the  extraordinary  care  described  in  the  instmc- 
tion  given  is  due  to  a  person  not  a  passenger,  and  none  of  them  hold 
that  the  relation  of  passenger  can  be  insisted  upon,  where  the  com. 
pany  shows  aflSrmatively,  as  a  defense,  that  the  company's  conBcnt 
was  obtained  by  fraud. 

[Omitting  minor  matters.] 

Judgment  reversed. 

NoTS  BT  THB  Rkfobter.— In  Toledo,  etc..  By.  Co.  v.  Brooks,  81  ni.  S45,  it 
was  even  held  that  if  a  person  knowingly  and  f raadnlently  induces  the  con- 
ductor to  allow  liim  to  ride  free,  in  violation  of  the  rule  of  the  companj,  he 
cannot  recover  for  an  injury.  The  court  said:  "It  is  urged  that  the  court 
erred  in  refusing  to  give  the  ninth  or  some  one  of  the  other  instructions  asked 
by  plaintiff  in  error,  but  refused  by  the  court.  That  instruction  asserts,  that 
if  deceased  knew  that  the  regulations  of  the  company  prohibited  persons  from 
travelling  on  the  road  without  a  ticket  or  the  payment  of  fare,  and  if  after 
being  so  informed,  he  went  on  the  train,  and  by  arrangement  with  the  con 
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doctor  was  travelling  without  a  ticket  or  paying  his  fare,  deceased,  in  such 
case,  would  not  be  a  passenger,  and  the  company  would  not  be  liable  for  the 
negligence  of  their  officers.'  In  some  form,  all  these  refused  instructions  pre- 
sent this  question. 

"  Defendant  in  error  insists  that  this  case  is  governed  by  that  of  Ohio  and 
.VimsBippi  R.  Co.  v.  MuhUngy  80  III.  0.  In  that  case  the  passenger  had  been 
in  the  employment  of  the  road,  and  was  neither  prohibited  from  getting  on  the 
train,  nor  informed  that  it  was  against  the  rules  for  him  to  do  so  without  a  ticket 
or  the  payment  of  fare.  Again  the  company  in  that  case  seems  to  have  owed 
ihe  plaintiff  for  labor,  which  would  have  enabled  them  to  deduct  the  amount 
of  fare  from  the  amount  owing  him.  It  was  there  said,  that  if  a  person  was 
lawfully  on  the  train,  and  injuries  ensued  from  the  negligence  of  the  employees 
of  the  company,  the  passenger  thus  injured  might  recover. 

"  On  the  part  of  plaintiff  in  error  it  is  urged,  that  railroad  companies,  being 
liable  for  the  want  of  care  of  their  officers  by  which  passengers  suffer  injury, 
most  have  the  power  to  make  all  reasonable  regulations  for  the  government  of 
their  employees,  and  the  power  to  enforce  them;  that  it  i,sa  reasonable  regula- 
tion which  prohibits  persons  from  travelling  upon  their  roads  without  pur- 
chasing a  ticket  or  paying  fare,  that  a  person  going  on  their  road  in  known 
violation  of  such  a  rule,  and  by  inducing  the  conductor  to  violate  it,  is  not  law- 
fully  on  the  road,  and  the  company  should  not  be  held  responsible  for  an  in- 
jury received  by  such  person;  that  where  a  person  actively  participates  in  the 
violation  of  such  a  rule  intentionally  and  knowingly,  he  does  not  occupy  the 
tome  relation  to  the  road  as  had  he  not  known  of  the  rule  or  not  done  any  act 
to  induce  its  violation. 

"It  is  manifest  that  if  a  person  were  stealthily,  and  wholly  without  the 
knowledge  of  any  of  the  employees  of  the  company,  to  get  upon  a  train  and 
secrete  himself,  for  the  purpose  of  passing  from  one  place  to  another,  he  could 
not  recover  if  injured.  In  such  a  case  his  wrongful  act  would  bar  him  from 
all  right  to  compensation.  Then  does  the  act  of  the  person  who  knowingly 
induces  the  conductor  to  violate  a  rule  of  the  company,  and  prevails  upon  him 
to  disregard  his  obligations  to  fidelity  to  his  employer,  to  accomplish  the  same 
purpose,  occupy  a  different  position,  or  is  he  entitled  to  any  more  rights  ?  He 
thereby  combines  with  the  conductor  to  wrong  and  defraud  his  employer  out 
of  the  amount  of  his  fare,  and  for  his  own  profit.  In  this  case  the  evidence 
tends  strongly  to  show  that  both  defendant  in  error  and  her  husband  had  money 
more  than  sufficient  to  pay  their  fare  to  Danville,  and  a  considerable  distance 
beyond  that  place.  If  this  be  true,  and  defendant  in  error  swears  they  had, 
then  they  were  engaged  in  a  deliberate  fraud  on  the  company,  no  less  than  by 
false  representations  to  obtain  their  passage  free  from  Decatur  to  Danville,  and 
thus  defraud  tl:<i  company  out  of  the  sum  required  to  pay  their  fare.  In  this 
there  is  a  broad  c  istinction  from  Mufding's  case,  as  in  that  case  there  was  no 
pretense  of  fraud  or  wrong  on  his  part.  The  court  below  should  have  given 
M)*ue  oiif-  *. "  the  defendant's  instructions  which  announced  the  view  here  ex- 
p.e«ed." 

Tl'»8  cat..  ♦•  ts  followed  in  Chicago,  etc.,  R.  Co.  v.  Michie,  83  111.  427,  where 
li«>  ^  veubi      -^rsuaJed  the  engineer  to  let  him  ride  on  the  engine,  against  the 
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rale.  The  court  said:  '*  The  sole  qaestlon  is,  as  appellee  has  stated  it  in  the 
declaration,  was  deceased  a  passenger  on  this  traih,  or  was  he  on  the  train  at 
the  instance  and  request  of  appellant?  That  he  was  not  a  passen^r,  and  that 
he  was  on  the  train  furtively  and  in  violation  of  the  rules  of  the  company,  the 
evidence  places  beyond  a  doubt.  The  permission  of  the  engine-driver,  if  given, 
was  not  the  permission  of  the  company  as  he  had  no  power  to  give  it.  Hsd 
the  conductor  of  the  train  given  the  permission,  or  knowing  the  deceased  was 
upon  the  engine,  suffered  him  there  to  remain,  it  might  be  considered  the  act 
of  the  company,  as  the  conductor  has  control  of  the  entire  train,  and  his  act  is 
rightfully  regarded  as  the  act  of  the  company,  and  the  authorities  cited  by  ap- 
pellee on  this  point  might  be  applicable.  The  driver  of  the  engine  occupies  a 
different  and  a  very  subordinate  position.  He  has  no  right  to  say  who  shall  be 
upon  the  train,  or  to  take  cognizance  of  such  as  may  be  upon  it.  He  is  to  look 
to  his  engine  and  keep  it  in  order,  and  permit  no  one  to  ride  upon  it  without 
the  permission  of  his  superior.  The  proofs  in  this  case  show  that  deceased 
was  on  the  engine  of  this  train,  where  he  had  no  right  to  be,  and  by  stealth, 
having  by  some  means  induced  the  driver  to  violate  an  established  rule  of  the 
company —  the  deceased  from  his  long  experience  in  the  same  capacity  having 
reason  to  know  the  existence  of  such  a  rule,  and  that  it  was  a  rule  of  the  com- 
pany in  whose  service  he  had  been  recently  employed.  To  hold  the  companj 
liable  for  the  death  of  this  man,  under  these  circumstances,  would  not  be  just 
Deceased,  in  going  upon  the  engine  in  the  manner  he  did,  willingly  took  his 
chances  of  just  such  .an  accident  as  did  happen,  and  for  the  consequences  of 
which  appellant  is  not  responsible.  Being  on  the  engine  by  stealth,  the  com- 
pany were  under  no  obligations  to  him.  See  Toledo,  Waba^  A  WesUm  Bg. 
Co.  V.  Brook8.  Adm*rx,  81  HI.  345." 

In  Memphis,  etc.,  Ry.  Co.  v.  ChaMine,  54  Miss.  503,  cited  in  the  principal 
opinion,  it  was  merely  said,  that  where  the  passenger  had  innocently  paid  the 
conductor  with  a  counterfeit  bill,  the  company  was  under  no  obUgation  ts 
transport  him,  and  might  have  ejected  him  if  he  had  refused  to  rectify  it. 

In  Rucker  ▼.  Mo.  Pac.  Ry.  Co.,  61  Tex.  499,  a  recovery  was  denied  to  one 
who  had  bribed  the  fireman  with  half  a  dollar  to  let  him  ride  on  the  pilot  of 
the  locomotive.  See  also,  Duffy.  Allegheny  R.  Co.,  91  Penn.  St.  458;  d6  Am. 
Bep.  676.    But  see  Siegriet  v.  Arnot,  10  Mo.  App.  197. 


Lewis  v.  Tilton. 

(64  Iowa,  SBO.) 

A»9oekUion  —  uTiineorporaled — liability  af  mBmben, 

Persons  oontiaciing  In  the  name  of  an  association  which  is  uninoorporaied  ait 

personally  liable. 

ACTION  on  a  lease.    The  opinion  states  the  case.    The  defend- 
ant had  judgment  below. 
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Williamii,  Jfiqiies  it  Adler,  for  appellant 

Chambers  £  McElroy,  for  appellees. 

Seevebs,  J.  [Minor  point  omitted.]  The  more  serious  ques- 
tion is  whether  the  defendants  are  individually  liable  under  the 
lease,  which  on  its  face  shows  that  it  was  entered  into  between  the 
plaintiff,  as  party  of  the  first  part,  and  the  Ottumwa  Temperance 
Seform  Glub^  party  of  the  second  part,  and  is  signed  by  the  plain- 
tiff^ and  by  the  defendants  as  follows: 

(B.  L.  TiLTOK, 
S.  B.  Thball^ 
David  Eaton, 
Joseph  Sloak." 

It  is  insisted  that  the  lease  shows  that  credit  was  extended  to  the 
clab,  and  that  the  contract  was  made  with  it;  that  the  principal 
was  named,  and  therefore  the  defendants  cannot  be  made  individu- 
ally liable.  This  line  of  argument  possibly  would  be  conclufiive  if 
there  was  a  principal.  But  there  is  none.  The  club  is  a  myth. 
It  has  no  legal  existence,  and  never  had.  It  cannot  sue  or  be  sued. 
The  defendants  contracted  in  the  name  of  a  supposed  principal; 
that  is,  they  claim  there  was  a  principal  for  whom  they  were  acting, 
but  it  now  appears  that  there  was  no  principal  known  to  the  law. 
Bat  under  the  allegations  of  the  amended  petition,  it  should  be 
assumed,  we  think,  that  there  was  as  a  matter  of  fact  a  body  of 
men  associated  together  for  a  benevolent  purpose,  who  had  assumed 
the  name  above  stated,  for  the  avowed  purpose,  by  their  united 
efforts  of  suppressing  intemperance.  There  is  however  some  doubt 
in  oar  minds  whether  it  can  be  said  that  the  plaintiff  extended 
credit  to  an  organization  that  had  no  legal  existence.  As  the  law 
does  not  recognize  such  an  organization,  we  are  at  a  loss  to  know 
how  or  why  it  can  be  said  as  a  matter  of  law  that  the  plaintiff  con- 
tracted with,  and  extended  credit  to  a  mere  myth.  In  legal  par-, 
lance,  the  organization  cannot  be  named.  It  has  no  habitation  or 
place  of  abode. 

It  is  also  insisted  that  a  fund  was  provided  for  the  payment  of 
debts,  and  hence  it  must  be  presumed  that  the  plaintiff  contracted 
in  reliance  upon  such  fund,  and  therefore  the  defendants  cannot  be 
made  individually  liable.  What  the  fact  may  be  we  are  not  advised, 
but  certainly  this  does  not  appear  on  the  face  of  the  petition,  and 
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we  have  looked  into  the  lease,  and  there  is  no  provision  in  it  from 
which  such  an  inference  can  be  drawn. 

It  is  also  insisted  that  there  is  no  known  legal  principle  or  mle 
under  which  the  defendants  can  be  made  liable.  It  is  said  that 
tiiey  are  not  parties.  This  is  true;  that  is  to  say,  these  defendants 
could  not  bind  any  other  members  of  the  organization  as  a  partner 
in  a  joint  enterprise,  or  a  contract  as  to  which  he  had  no  knowledge, 
und  to  which  he  did  not  assent.  But  we  think  '^  those  who  engage 
in  the  enterprise  (that  is,  became  members  of  the  organization)  are 
liable  for  the  debts.  They  contracted,  and  all  are  included  in  such 
liability  who  assented  to  the  undertaking  or  subsequently  ratified 
it."  It  was  also  held  in  Ash  v.  Giiiey  97  Penn.  St.  493;  s.  c,  39 
Am.  Rep.  818;  FredeJidall  v.  Taylor j  26  Wis.  2%^^  and  this  rule  ia 
supported  to  some  extent  by  what  was  said  by  this  court  in  Keller  ?. 
Tracy y  11  Iowa,  530,  and  Drake  v.  Board  of  Trustees,  11  Iowa,  54. 

But  it  is  said,  these  defendants  did  not  contract  They  certainly 
represented  that  they  had  a  principal  for  whom  they  had  authority 
to  contract.  They,  for  or  on  behalf  of  an  alleged  principal,  con- 
tracted that  such  principal  would  do  and  perform  certain  things. 
As  we  have  said,  there  is  no  principal,  and  it  seems  to  us  that  the 
defendants  should  be  held  liable,  and  that  it  is  immaterial  whether 
they  be  so  held  because  they  held  themselves  out  as  agents  for  a 
principal  that  had  no  existence,  or  on  the  ground  that  they  must, 
under  the  contract,  be  regarded  as  principals,  for  the  simple  reason 
that  there  is  no  other  principal  in  existence.  We  think  the  de- 
murrer should  have  been  overruled. 

Judgment  reversed. 


Hathaway  v.  State  iNSUEAiircB  Gompaht. 

(64  Towa,  22e.) 
Insurance — change  of  title — sale  by  one  partner  to  another. 

Where  partnership  property  is  insured  against  fire  to  the  firm,  a  sale  by  one  of 
the  firm  to  the  other  partners  is  a  **  change  of  title/'  avoiding  the  poticj. 
{See  note,  p.  442.) 

ACTION  on  a  fire  insurance  policy.    The  opinion  states  the  case. 
The  plaintiflf  had  judgment  below. 
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Fauke  £  Lyan^  Ahasworth  J  Hobson  and  J  B.  Johnson^  for 
appellant. 

John  Hutchinson  and  Hoyt  £  Hancocky  for  appellee. 

D,  W,  Clements,  for  intervenor. 

RsED,  J.  The  policy  of  insurance  in  question  was  issued  to 
Hathaway  &  Smithy  a  partnership  composed  of  plaintiff  and  E.  P. 
Smith.  They  were  merchants^  and  the  policy  covered  the  stock  of 
goods  kept  by  them  in  their  store.  Before  the  loss  occurred  the 
partnership  was  dissolved^  and  plaintiff  bought  the  interest  of 
Smith  in  the  firm  property,  and  continued  to  carry  on  the  busi- 
ness. He  alleges  in  his  petition  that  Smith  wholly  transferred  to 
him  his  interest  in  the  policy,  and  that  defendant  had  notice  of 
such  transfer  and  consented  to  it.  T]ie  policy  contains  the  follow- 
ing provision  :  '*  If  the  title  of  the  property  is  transferred,  incum- 
bered or  changed,  or  if  without  written  consent  hereon  the  policy 
is  assigned,  then  and  in  every  such  case,  the  policy  shall  be  void." 

The  principal  matter  of  defense  relied  on  by  defendant  is  the 
sale  and  transfer  by  Smith  to  plaintiff  of  his  interest  in  the  insured 
property  —  the  claim  being  that  under  the  prorision  quoted,  the 
policy  is  rendered  void  by  such  sale  and  transfer. 

The  allegation  that  defendant  had  notice  of  the  sale  and  transfer, 
and  consented  to  it,  was  not  proved  on  the  trial,  and  the  Circuit 
Court  held  in  effect  that  it  wafi  not  essential  to  plaintiff's  right  to 
recover  that  it  should  be  proven.  Defendant  presented  a  number 
of  instructions  to  the  court  and  asked  that  they  be  given  to  the 
jury.  These  instructions  present,  in  various  forms,  the  proposi- 
tion that  the  sale  by  Smith  to  plaintiff  of  his  interest  in  the  insured 
property,  before  the  loss,  was  such  a  change  of  the  title  to  the 
property  as  avoided  the  policy.  The  court  refused  to  give  these 
instructions,  and  told  the  jury  that  the  only  questions  which  they 
had  to  determine  were,  whether  the  stock  of  goods  covered  by  the 
policy  was  damaged  by  fire,  and  if  so,  what  was  the  amount  of  the 
damage  so  caused. 

The  vital  question  in  the  case  then  is,  whether  under  this  pro- 
vision of  the  policy,  said  sale  and  transfer  by  Smith  of  his  interest 
in  the  property  had  the  effect  to  terminate  the  contract. 

[Minor  point  omitted.] 
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Whether  the  sale  by  Smith  of  his  interest  has  the  eScct  claimed 
by  defendant  depends  upon  the  constmction  which  shall  be  placed 
on  the  words  of  the  provision  of  the  policy  qaoted  above.  The 
qnestion  as  to  the  effect  on  the  contract  of  insurance  of  the  sale  by 
one  joint  owner  to  another  of  his  interest  in  the  joint  property, 
when  the  policy  contains  a  provision  against  alienation,  has  often 
been  before  the  courts ;  and  the  numerical  weight  of  authority  is 
probably  in  favor  of  the  proposition  that  a  sale  by  one  partner  to 
his  copartner  of  his  interest  in  the  partnership  property  does  not 
have  the  effect  to  terminate  a  policy  of  insurance  which  oontaiDS  a 
provision  against  the  sale  or  transfer  of  the  property.  The  case  of 
Hoffman  v.  JEtna  Insurance  Company^  32  N.  Y.  405,  is  probably 
the  leading  case  holding  this  doctrine.  The  policy  in  that  case 
provided  that  it  should  be  null  and  void,  'Mf  the  said  property 
shall  be  sold  or  conveyed."  The  policy  was  issued  to  a  partner- 
ship^  one  member  of  which  sold  his  interest  in  the  property  to  his 
copartner  before  the  loss,  and  it  was  held  that  this  did  not  have 
the  effect  to  avoid  the  policy  ;  and  this  holding  is  followed  in  Der- 
mani  v.  Ins.  Co.,  26  La.  Ann.  69;  8.  c,  21  Am.  Eep.  644;  Pi$rc$ 
V.  Ins.  Co.,  50  N.  H.  297;  Burnett  v.  Ins.  Co.,  46  Ala.  11; 
s.  c,  7  Am.  Eep.  581,  and  West  v.  Ins.  Co.,  27  Ohio  St  1; 
8.  c,  22  Am.  Rep.  294;  in  each  of  which  cases  the  policy 
contained  substantially  the  same  provision.  The  ground  upon 
which  the  holding  is  put,  is  that  the  alienation  against  which  the 
parties  provided  by  the  provision  was  of  the  whole  of  the  insured 
property,  and  not  merely  a  portion  of  it,  or  some  interest  in  it  less 
than  the  whole;  and  that  a  sale  of  his  interest  by  one  partner  to 
his  copartner  was  not  such  a  disposition  of  the  property  as  was 
contemplated  by  the  parties  when  they  framed  the  provision;  that 
what  was  intended  to  be  guarded  against  was  such  a  transfer  of  the 
property  as  would  change  the  proprietary  interest  therein  of  the 
parties  with  whom  the  insurers  contracted,  and  substitute  others 
with  whom  they  had  not  consented  to  contract;  but  that  the  sale 
of  liis  interest  by  one  partner  to  his  copartner  did  not  have  the 
effect  to  introduce  a  sti'anger  to  the  contract,  or  to  make  any  change 
in  the  condition  or  situation  of  the  property  or  risk.  In  Cowan 
V.  State  Lis.  Co.,  40  Iowa,  551;  s.  o.,  20  Am.  Kep.  583,  the  policy 
was  issued  to  plaintiff,  but  before  the  loss  he  sold  the  insured  prop- 
erty to  a  partnership  of  which  be  was  a  member.  It  contained  a 
similar  provision  against  alienation,  and  it  was  held  by  this  court, 
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that  as  he  retained  an  insurable  interest  in  the  proiierty,  the  policy 
vas  not  avoided  by  the  sale;  that  while  the  clause  in  the  policy 
prohibited  the  alienation  of  the  insured  property,  it  did  not  forbid 
the  sale  of  an  interest  therein  less  than  the  whole^  and  as  long  as 
the  plaintiff  retained  an  insurable  interest  in  the  property,  the 
l)olicy  attached  to,  and  protected  that  interest.  We  think  it  clear 
that  this  case  does  not  sustain  the  position  of  appellee  in  the  case 
now  before  us.  The  facts  of  the  two  cases  and  the  questions  involved 
are  essentially  different.  In  the  one,  the  party  seeking  to  enforce 
the  contract  was  an  original  party  to  it,  and  the  question  involved 
was  whether  his  right  of  recovery  was  defeated  by  his  sale  of  an 
interest  in  the  insured  property,  while  in  this  case  plaintiff  is  not 
personally  a  party  to  the  contract,  and  the  question  is  whether  he 
acquired  a  right  of  action  on  the  policy  by  his  purchase  of  an  addi- 
tional interest  in  the  property.  Nor  do  we  think  that  the  other 
cases  cited  above  are  conclusive  of  the  question  here  involved.  The 
provisions  of  the  policies  involved  in  those  cases  were  that  the  poli- 
cies should  be  null  and  void  if  the  property  was  sold  or  conveyed, 
while  the  provision  in  this  case  is  that  "  if  the  title  of  the  property 
is  transferred,  incumbered  or  changed,  *  *  *  the  policy  shall 
be  void,'*  The  effect  of  this  language  is  materially  different  from 
that  used  in  the  policies  in  the  other  cases.  The  title  of  the  prop- 
erty would  be  transferred  by  a  sale  or  conveyance  of  it  to  another 
person.  If  the  word  "changed"  had  not  been  inserted  in  the 
provision,  the  effect  of  the  language  would  have  been  the  same  as 
that  used  in  the  other  policies,  and  the  same  construction  which 
was  put  upon  the  provisions  in  those  cases  could  fairly  have  been 
pat  upon  it.  But  the  parties,  having  inserted  in  their  contract 
words  which  fully  express  the  provision  that  the  policy  would  be 
avoided  by  a  sale  or  conveyance  of  the  property  to  a  stranger,  have 
also  inserted  another  word,  by  which  the  same  consequence  is  made 
to  follow  a  change  of  title  to  the  property.  It  is  certainly  true  that 
by  a  transfer  of  the  title  to  the  whole  of  the  property  to  a  stranger  the 
title  would  be  changed,  but  we  cannot  presume  that  the  parties  in- 
tended to  express  that  provision  by  the  use  of  the  word  "  changed," 
for  as  we  have  seen,  they  had  already  expressed  it  by  the  words 
which  precede  it  in  the  contract. 

This  latter  word  was  deliberately  used  by  the  parties,  and  we  can- 
not reject  it  in  construing  the  contract,  and  as  it  neither  limits  nor 
qualifies  those  which  precede  it,  we  are  bound  to  presume  that  the 
Vol.  LI  I  — 56 
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parlies  intended  by  its  use  to  express  some  provision  or  condition  of 
their  contract  which  was  not  otherwise  expressed. 

The  effect  of  the  provision  is  then  that  the  policy  would  be 
avoided,  either  by  a  transfer  of  the  title  of  the  property  insured 
to  a  stranger  or  by  a  change  of  the  title  to  it.  This  conclasioD  can 
be  avoided,  as  we  think,  only  by  disregarding  the  elementary  rules 
of  construction. 

The  case  turns  then  upon  the  question  whether  a  change  of  the 
title  of  the  property  occurred  upon  the  dissolution  of  the  partner- 
ship and  the  sale  by  Smith  to  plaintiff  of  all  his  interest  in  the 
property,  and  it  seems  to  us  there  can  be  but  one  answer  to  this 
question.  During  the  existence  of  the  partnership  it  cannot  be 
said  that  plaintiff  had  title  to  any  specific  share  or  interest  in  the 
property.  His  claim  was  to  the  proportion  of  the  residue  which 
should  be  found  to  be  due  to  him  upon  the  final  balance  of  the  ac- 
counts of  the  firm,  after  the  conversion  of  the  assets  and  the  Uqui- 
dation  of  its  debt.  But  upon  the  dissolution  of  the  partnership, 
and  the  purchase  by  him  of  Smith's  interest,  he  was  vested  with 
the  absolute  title  to  the  whole  of  the  property.  We  think  therefore 
that  the  Circuit  Court  erred  in  refusing  to  give  the  instructions 
asked  by  defendant. 

The  conclusion  we  reach  is  sustained  by  the  following  authorities: 
KceUr  v.  Niagara  Ins,  Co.,  16  Wis.  623;  Harfford  Fire  Ins.  Co,  v. 
Boss,  23  Ind.  179;  Dix  v.  Mercantile  Ins.  Co.,  22  111.  272;  Wood 
Y.  Rutland  Ins.  Co.,  31  Yt  552.  Judgment  reversed. 

Note  by  the  Reporter.  —  In  KeeUr  v.  Niagara  Fire  Ins.  Co.,  16  Wis.  588, 
the  court  said:  "  The  question  was  quite  fully  discussed  whether  such  a  sale 
by  one  partner  to  the  other  was  within  the  provision.  The  weight  of  aathoritj 
«eems  to  hold  that  it  would  be,  although  there  are  cases  containing  intimatioQS 
to  the  contrary.  And  the  same  reasons  which  would  induce  a  company  to  pro- 
tect itself  against  a  sale  to  strangers  may  exist  in  a  sale  from  one  partner  to 
another.  In  making  contracts  of  insurance  the  company  has  regard  to  the 
habits  and  character  of  the  other  contracting  parties.  If  a  firm  is  composed  in 
part  of  prudent,  careful  men,  a  company  may  be  willing  to  insure  the  property 
of  the  firm,  though  the  others  were  of  an  entirely  different  character.  Bnt  if 
after  this  was  done,  those  who  were  prudent  and  careful  could  by  selling  oat 
to  the  others  leave  the  company  exposed  to  the  unguarded  negligence  of  th« 
latter,  it  might  suffer  the  same  evil  as  from  a  sale  to  strangers.  We  bold 
therefore  that  the  sale  by  one  partner  to  tlie  other  was  within  the  provision." 

So  in  Hartford  Fire  Lis.  Co.  v.  Rofts.  28  Ind.  179.  it  was  held:  To  the  insurers 

"  the  contract  is  purely  a  personal  one,  and  the  condition  of  the  contract  is  tUt 

the  persons  with  whom  they  enter  into  it  shall  remain  the  same.   *  *  *  The 
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introdnction  of  a  new  partner  may  introdace  a  dangerous  element;  the  retire- 
ment of  one  member  of  the  firm,  or  of  one  owner  in  the  property  may  with- 
draw also  the  personal  integrity  or  the  Hkillful  care  tliat  induced  the  insurance." 

The  same  reasoning  and  decision  are  found  in  Diz  v.  MercantUe  Ins,  Co,,  22 
111.  272;  Wood  y,  Rutland,  etc..  Ins,  Co,,  81  Vt.  552;  Finlajf  y.  Lycoming  Ins, 
Co.,  90  Penn.  St.  811. 

In  the  Indiana  case  however  the  policy  prohibited  the  sale  or  change  of  title 
of  "  anjf  interest "  as  well  as  of  the  whole  property. 

On  the  other  hand,  in  Hoffman  v.  uEtna  Fire  Ins.  Co.,  32  N.  Y.  405,  where 
the  policy  simply  prohibited  the  sale  of  ''  the  property  "  (a  stock  of  goods),  it 
WIS  held  that  it  inured  to  the  benefit  of  the  remaining  members  of  the  firm 
after  the  retirement  of  one.  The  court  distinguish  the  case  of  l^Ulon  y. 
Kingston  If  at.  Lis,  Co.,  5  N.  Y.  405  (Mr.  Wood  cites  this  to  the  other  doctrine, 
Ins.  560),  and  explain  that  the  syllabus  mis-states  the  decision.  (See  page  410. ) 
The  court  said:  *'  If  the  assured  parted  with  the  possession,  as  well  as  the. 
title  to  the  goods,  the  insurers  knew  of  course  that  their  liability  would  cease; 
bnt  they  were  aware  that  in  the  exigencies  of  business  parties  often  retain 
the  control,  possession  and  apparent  ownership  of  goods,  after  parting  with  all 
their  title.  To  guard  against  such  contingencies,  they  chose  to  provide  for  the 
forfeiture  of  the  policy  on  the  transfer  of  the  title  to  others,  even  though  the 
business  should  continue  to  be  conducted  by  the  assured.  It  is  suggested  that 
the  proviso  may  have  been  designed  to  secure  the  continuance  in  the  firm  of 
the  only  member  in  whom  the  insurers  reposed  confidence.  The  only  evidence 
of  their  confidence  in  either  is  the  fact  that  tbey  contracted  with  all,  and  the 
theory  is  rather  fanciful  than  sound  that  they  may  have  intended  to  conclude 
a  bargain  with  rogues,  on  the  faith  of  a  proviso  that  an  honest  man  should  be 
kept  in  the  firm  to  watch  them."  "  The  policy  in  question  having  been  issued 
to  a  mercantile  firm,  the  company  must  be  deemed  to  have  had  in  view  the 
fluctuating  nature  of  a  partnersliip  business,  and  the  changes  of  relative  in- 
terest incident  to  that  relation.  It  is  manifest  that  mere  variations  in  the  char- 
acter and  amounts  of  the  interests  of  the  assured,  as  between  themselves,  did 
not  constitute  the  mischief  at  which  the  proviso  was  aimed."  "The  design 
of  the  provision  was  not  to  interdict  all  sales,  but  only  sales  of  proprietary  in- 
terests by  parties  insured  to  parties  not  insured."  **  It  was  to  protect  the  com- 
pany from  a  continuing  obligation  to  the  assured,  if  the  title  and  beneficial 
interest  should  pass  to  others,  whom  they  might  not  be  equally  willing  to  trust." 

The  following  cases  also  hold  that  a  transfer  by  one  partner  of  his  interest  in  - 
the  goods  to  his  copartners  is  not  a  sale,  conveyance  or  change  of  interest, 
within  the  meaning  of  the  policy:  Bamett  v.  Eufavla  Home  Ins,  Co,,  46  Ala. 
11;  B.  c,  7  Am.  Rep.  581;  Pierce  v.  Nashua  Ins,  Co,,  50  N.  H.  2&7;  8.  c,  11 
Am.  Rep.  285;  Cowan  y.  Iowa  State  Ins,  Co,,  40  Iowa  551;  s.  c,  20  Am.  Rep. 
$63;  Dermani  ▼.  H<mie  Mut.  Ins.  Co.,  26  La.  Ann.  69;  s.  c,  21  Am.  Rep.  544; 
W«f  V.  CUieens*  Ins.  Co.,  27  Ohio  St.  1;  s.  c,  22  Am.  Rep.  294;  Powers  v. 
(hiardian  F,  db  L.  Ins.  Co.,  186  Mass.  106;  s.  c,  49  Am.  Hep.  20;  Texas  Bank- 
ing^ Ins.  Co.  Y.  Cohen,  47  Tex.  406;  s.  c,  26  Am.  Rep.  298.  See  also  note, 
49  Am.  Rep.  22,  and  Keeney  v.  Home,  71  N.  Y.  896;  s.  c,  27  Am.  Rep.  60. 

It  will  be  seen  that  the  weight  of  authority  is  decidedly  against  the  principal 
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MOOBB  y.  MONBOB. 

(M  Iowa,  867.) 
OonsiUtUio7ial  law  —  reading  in  piMie  sehocU, 

A  statute  proyidinif  that  the  Bible  shall  not  be  ezdnded  from  the  pablie 
schools,  bnt  that  no  papll  shall  be  required  to  read  It  contrary  to  the  wishes 
of  his  parent  or  guardian,  is  constitutional. 

ACTION  for  injunction  to  restrain  the  reading  of  the  Bible  in  a 
public  school.     The  opinion  states  the  point.     Injunction 
•  refused  below. 

F.  W.  Moore  and  8,  H.  Steele,  for  appellant. 

S.  S.  Carruthers  and  Payne  dk  Eichelbergery  for  appellees. 

Adams,  J.  The  record  shows  that  the  teachers  of  the  school  are 
accustomed  to  occupy  a  few  minutes  each  morning  in  reading  selec- 
tions from  the  Bible,  in  repeating  the  Lord's  prayer,  and  singing 
religious  songs;  that  the  plaintiff  has  two  children  in  the  school, 
but  that  they  are  not  required  to  be  present  during  the  time  thoB 
occupied.  The  record  further  shows  that  the  plaintiff  objected  to 
such  exercises,  and  requested  that  they  be  discontinued;  but  that 
the  teachers  refused  to  discontinue  them,  and  the  directors  refused 
to  take  any  action  in  the  matter. 

The  plaintiff  concedes  that  under  a  statute  of  Iowa,  section  1764 
of  the  Code,  if  constitutional,  neither  the  school  directors  nor 
courts  have  power  to  exclude  the  Bible  from  public  schools.  The 
provision  of  the  statute  is  in  these  words:  "The  Bible  shall  not 
be  excluded  from  any  school  or  institution  in  this  State,  nor  shall 
any  pupil  be  required  to  read  it  contrary  to  the  wishes  of  his  parent 
or  guardian.'' 

Under  this  provision,  it  is  a  matter  of  individual  option  witli 
school  teachers  as  to  whether  they  will  use  the  Bible  in  school  or 
not,  such  option  being  restricted  only  by  the  proyision  that  no  pupil 
shall  be  required  to  read  it  contrary  to  the  wishes  of  his  parent  or 
guardian.  It  was  doubtless  thought  by  the  legislature  that  an 
attempt  on  the  part  of  the  school  boards  to  exclude  by  official  ac^ 
tion  the  Bible  from  schools  would  result  in  unseemly  controversies, 
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to  be  decided  ultimately  at  the  polls,  and  that  such  controversies 
would  naturally  disturb  the  harmony  of  school  districts  and  impair 
the  efficiency  of  schools.  Whether  the  provision  is  a  wise  one  it  is 
unnecessary  for  us  to  express  any  opinion.  It  is  the  law  of  the 
State,  unless  unconstitutional. 

The  plaintiff  insists  however  that  it  is  unconstitutional.  The 
provision  of  the  Constitution  with  which  it  is  said  to  conflict  is 
article  1,  section  3,  Bill  of  Rights.  The  provision  is  in  these  words: 
^'The  general  assembly  shall  make  no  law  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  free  exercise  thereof;  nor  shaU 
any  person  be  compelled  to  attend  any  place  of  worship,  pay  tithei^ 
taxes,  or  other  rates,  for  building  or  repairing  places  of  worship,  ot. 
the  maintenance  ot  any  minister  or  ministry." 

The  plaintiff's  position  is  that  by  the  use  of  the  school-house  as 
a  place  for  reading  the  Bible,  repeating  the  Lord's  prayer  and  sing- 
ing religious  songs,  it  is  made  a  place  of  worship;  and  so  his  chil- 
dren are  compelled  to  attend  a  place  of  worship,  and  he,  as  a  tax 
payer^  is  compelled  to  pay  taxes  for  building  and  repairing  a  place 
of  worship. 

We  can  conceive  that  exercises  like  those  described  might  be 
adopted  with  other  views  than  those  of  worship,  and  possibly  they 
are  in  the  case  at  bar;  but  it  is  hardly  to  be  presumed  that  this  is 
whoUy  so.  For  the  purposes  of  the  opinion  it  may  be  conceded 
that  the  teachers  do  not  intend  to  wholly  exclude  the  idea  of  wor- 
ship. It  would  follow  from  such  concession  that  the  school-house 
is,  in  some  sense,  for  the  time  being,  made  a  place  of  worship.  But 
it  seems  to  us  that  if  we  should  hold  that  it  is  made  a  place  of  wor- 
ship within  the  meaning  of  the  Constitution,  we  should  put  a  very 
strained  construction  upon  it.  The  object  of  the  provision^  r.e 
think,  is  not  to  prevent  the  casual  use  of  a  public  building  as  a 
place  for  offering  prayer,  or  doing  other  acts  of  religious  worship, 
but  to  prevent  the  enactment  of  a  law  whereby  any  person  can  be 
compelled  to  pay  taxes  for  building  or  repairing  any  place  designed 
to  be  used  distinctively  as  a  place  of  worship.  The  object,  we 
think,  was  to  prevent  an  improper  burden.  It  is  perhaps  not  to 
be  denied  that  the  principle  carried  out  to  its  extreme  logical  re- 
sults might  be  sufficient  to  sustain  the  appellant^s  position,  yet  we 
cannot  think  that  the  people  of  Iowa,  in  adopting  the  Constitution, 
had  snch  extreme  view  in  mind.  The  burden  of  taxation,  by  rea- 
son of  the  casual  use  of  a  public  building  for  worship,  or  even  such 
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stated  use  as  that  shown  in  the  case  at  bar,  is  not  appreciably 
greater.  We  do  not  think  indeed  that  the  plaintiff's  real  objection 
grows  out  of  the  matter  of  taxation.  We  infer  from  his  argument 
that  his  real  objection  is  that  the  religious  exercises  are  made  a  part 
of  the  educational  system  into  which  his  children  must  be  drawn, 
or  made  to  appear  singular,  and  perhaps  be  subjected  to  some  in- 
couvenience.  But  so  long  as  the  plaintiff's  children  are  not  re- 
quired to  be  in  attendance  at  the  exercises,  we  cannot  regard  the 
objection  as  one  of  great  weight.  Besides,  if  we  regarded  it  as  of 
greater  weight  than  we  do,  we  should  have  to  say  that  we  do  not 
find  any  thing  in  the  Constitution  or  law  upon  which  the  plaintiff 
can  properly  ground  his  application  for  relief. 

Possibly  the  plaintiff  is  a  propagandist,  and  regards  himself 
charged  with  a  mission  to  destroy  the  influence  of  the  Bihle. 
Whether  this  be  so  or  not,  it  is  sufficient  to  say  that  the  courts  are 
charged  with  no  such  mission.     We  think  that  the  injunction  was 

properly  denied. 

Judgment  affirfMtL 

Campbell  v.  Brown. 

(64  Iowa,  425.) 

JBkeeiUor  — foreign — suit  on  claim  assigned  bff. 

An  action  will  lie  in  Iowa  on  a  claim  assigned  to  the  plaintiff  hy  a  for^gn 
executor,  althoogh  there  has  been  no  probate  or  administration  in  Iowa. 
{See  noU,  p,  448.) 


The 


AOTION  on  promissory  notes.    The  opinion  states  the  case, 
plaintiff  had  judgment  below. 

Mitchell  £  Fennick,  for  appellants. 
TannehiU  S  Fee,  for  appellee. 

SsEYERSy  J.  The  principal  question  discussed  by  oounsd  ib 
whether  the  plaintiff  can  maintain  this  action.  W.  W.  Campbelli 
the  payee  of  the  notes,  at  the  time  of  his  death  in  ISSS,  resided  in 
the  State  of  Illinois.  The  notes  were  in  his  possession  in  that  State, 
and  by  his  last  will  he  devised  the  same  to  the  plaintiff.  The  will 
was  duly  admitted  to  probate  in  said  State,  and  an  executor  of  the 
estate  appointed  in  the  State  of  Illinois.    The  executor  assigned  the 
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notes  to  the  plaintiff  in  pursuance  of  a  bequest  made  in  the  will. 
This  action  was  reported  to  and  approved  by  the  court  that  ap- 
pointed the  executor.  The  will  never  was  filed  nor  admitted  to 
probate  in  or  by  any  court  in  this  State;  nor  has  any  administrator 
of  the  estate  been  appointed  in  this  State.  It  does  not  appear 
whether  or  not  the  decedent  was  indebted  to  any  resident  of  this 
State. 

It  is  insisted  that  a  foreign  executor  cannot  maintain  an  action 
in  the  courts  of  this  State.  For  the  purposes  of  this  case^  this  will 
be  conceded,  and  this  being  done^  it  is  further  insisted,  that  for 
the  same  reason,  the  assignee  of  such  an  executor  cannot  maintain 
snch  an  action.  Counsel  cite  and  rely  on  Thompson  v.  Wilson^  2 
X.  H.  291;  Stearns  y.  Burnham^  5  Me.  261,  and  Dial  v.  ffary,  14 
S.  C.  573;  s.  <J.,  37  Am.  Rep.  737. 

These  cases  sustain  the  proposition  above  stated.  The  reasoning 
upon  which  they  are  based  largely  is  that  the  authority  of  an  execu- 
tor is  limited  to  the  State  in  which  he  was  appointed,  and  that 
every  State  should  prevent  the  removal  of  the  property  of  an  estate 
until  it  has  been  determined  that  there  are  no  creditors,  citizens  of 
!he  State,  who  are  entitled  to  have  such  property  appropriated  to 
the  payment  of  the  indebtedness  due  them  in  accordance  with  the 
laws  of  the  State  in  which  they  reside. 

There  are  authorities  which  announce  a  different  rule,  and  it  ha? 
been  held  that  a  foreign  executor  may  assign  a  promissory  note,  and 
that  his  assignee  may  maintain  an  action  thereon  in  the  courts  of  a 
State  other  than  that  in  which  the  executor  was  appointed.  Bar- 
perY.  Buder,  2  Pet.  239;  Wilkina  y.  Elhtt,  108  U.  S.  25C;  Randy. 
Hubbardy  4  Mete.  (Mass.)  252;  Petersen  y.  Chemical  Bank,  32  N.  Y. 
21;  Owen  v.  Moody,  29  Miss.  79;  Story  Confl.  Laws,  §  359.  The- 
reasoning  upon  which  these  cases  are  based  mainly  is  that  the  title 
to  promissory  notes  belonging  to  an  estate  vests  in  the  executor,  and 
that  he  can  do  what  the  decedent  could  have  done  in  his  life-time; 
that  is,  assign  the  notes  so  as  to  vest  title  in  his  assignee,  so  as  to 
enable  him  as  such  owner  to  maintain  an  action  thereon  against  the 
maker  in  the  courts  of  any  State  in  which  the  latter  resides.  Thia 
seems  to  us  to  be  the  better  view,  and  we  therefore  adopt  it,  deem- 
iDji[  it  unnecessary  to  state  at  greater  length  the  reasoning  upon 
which  the  cited  cases  are  based. 

[Omitting  minor  points.  ] 

Judgment  affirm^d^ 
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NoTB  BT  THE  REPORTER.—  In  Petersen  ▼.  Chemical  Bank,  82  N.  T.  21, 
Dbnio,  C.  J.,  8ud:  "  It  is  not  therefore  because  the  executor  or  adminifltrstor 
has  no  right  to  the  assets  of  the  deceased,  existing  in  another  ooontrr,  that  he 
is  refused  a  standing  in  the  courts  of  such  country,  for  his  title  to  such  assets, 
though  conferred  by  the  law  of  the  domicile  of  the  deceased,  is  teoogniied 
everywhere.    Reasons  of  fonn.  and  a  solicitude  to  protect  the  rights  of  credit- 
ors and  others,  resident  in  the  jurisdiction  in  which  the  assets  are  found,  hare 
led  to  the  disability  of  foreign  executors  and  administrators,  which  disabilitT 
however  inconsistent  with  principle,  is  very  firmly  established.     •    •    * 
But  the  principle  of    law  which  I    think    governs    this  case  is  that  the 
■succession  to  the  personal  estate  of  a  deceased  person   is  governed  by  the 
law  of  the  country  of  his  domicile  at  t^e  time  of  his  death."     "It  is  not  so 
held  because  the  foreigpti  legislature  or  the  local  institutions  have  any  extra- 
territorial force,  but  from  the  comity  of  nations.     Accordingly  it  is  a  necessaij 
supplement  to  the  doctrine,  that  if  the  law-making  power  of  the  State,  where 
the  property  happens  to  be  situated,  or  the  debtor  of  the  deceased  resides,  to 
subserve  its  own  policy,  has  engrafted  qaaliiicaticms  or  restrictions  upon  the 
rights  of  those  who  would  succeed  to  the  estate  by  the  law  of  domicile,  they 
must  take  their  rights  subject  to  such  restrict ious.   One  of  the  most  natural,  id- 
well  as  the  most  usual  of  these  qualifications,  is  that  which  i^  intended  to  se- 
cure the  creditors  of  the  deceased  residing  in  the  country  where  the  assets  exist. 
It  is  in  part  to  subserve  this  policy  that  the  personal  representatives  are  not 
permitted  to  prosecute  the  debtor  or  parties  who  withhold  his  effects  in  o«r 
courts.  .  But  the  protection  to  the  creditor  is  further  secured  by  the  remedy 
which  is  provided  by  allowing  them  to  take  out  administration  in  the  jurisdic- 
tion where  the  assets  are.*'     **  There  is  not,  I  think,  any  reason  why  the  plain 
tiff  should  be  precluded  from  maintuning  his  action  on  account  of  his  making 
title  through  a  foreign  administration.     The  rule  is  not  that  oar  courts  do  not 
recognize  titles  thus  acquired.     It  is  simply  that  a  foreign  executor  or  admin- 
istrator can  have  no  standing  in  our  courts.     The  plaintiff  does  not  occupy  that 
XXMsition.     He  sues  in  his  own  right  and  for  his  own  interests,  and  lepfesents 
no  one.     In  my  opinion,  the  disability  to  sue  does  not  attach  to  the  subject  of 
the  action,  but  is  confined  to  the  person  of  the  plaintiff.    If  he  is  an  unexcep- 
tionable suitor,  and  there  is  no  rule  of  form  or  of  policy  which  repels  him  from 
our  courts,  he  is  to  be  received,  and  he  may  make  out  his  title  to  the  sabject 
claimed,  in  any  manner  allowed  by  law;  and  it  has  been  shown  that  title  ac- 
quired through  a  foreign  administration  is  universally  respected  by  the  comity 
of  nations."    "  The  fact  that  the  transfer  was  made  for  the  puipose  of  gettiBg 
rid  of  the  objection  should  not  prejudice  the  plaintiff." 


OCTOBER  TEBSf,  1884.  449 

Jacksoo  V.  Traer. 

» 

Jackson  v.  Tbaeb. 

(M  Iowa,  460.) 
OorportUion  —  issue  of  slock  below  par, 

A  nilwBj  companj,  being  indebted  to  a  construction  company  in  tlie  sum  of 
$70,000,  which  it  coald  not  pay,  issued  to  the  members  of  the  construction 
company,  in  satisfaction,  certificates  of  its  stock  of  the  face  value  of  $850,000. 
Eeld,  that  the  receivers  were  liabie,  as  stockholders,  to  creditors  of  the  railway 
company,  for  the  remaining  eighty  per  cent  of  the  par  value. 

rrHE  opinion  states  the  case.    The  plaintiff  had  judgment  below, 

P.  Henry  Smyth  £  Son  and  D,  L.  OlaagoWy  for  plaintiff. 
Hubbard,  Clarke  S  Dawley,  for  appellee. 

Adams,  J.  This  case  is  now  before  us  upon  a  rehearing.  It  was 
flubmitted  originally  with  the  case  of  Louisa  County  National  Bank 
agtinst  the  same  defendants.  Both  plaintiffs  and  defendants  in 
the  two  actions  appealed.  The  judgments  were  affirmed  upon  the 
plaintiffs'  appeals,  and  reversed  upon  the  defendants'.  The  plain- 
tiff Jackson  filed  a  petition  for  a  rehearing,  and  a  rehearing  was 
granted.  The  questions  presented  upon  the  rehearing  pertain  to 
the  correctness  of  the  decision  of  this  court  upon  the  defendants' 
appeal.  The  action  is  brought  under  sections  1082  and  1084  of 
the  Code.  The  plaintiff  is  a  judgment  creditor  of  the  Burlington, 
Cedar  Rapids  and  Minnesota  Railway  Company.  The  object  of  the 
action  is  to  obtain  an  execution  against  stockholders  of  the  com- 
pany. It  was  brought  original  iy  against  George  Oreene,  as  well  as 
against  the  defendant  Traer.  Since  then  George  Greene  has  died, 
and  the  defendant  William  Greene  has  been  appointed  administra- 
tor of  his  estate.  The  action  was  brought  upon  the  theory  that 
Traer  and  George  Greene  were  at  the  time  of  the  commencement 
of  the  action,  stockholders  in  the  debtor  company,  and  that  eighty 
per  cent  of  their  stock  remained  unpaid.  The  defendants  for  answer 
filed  a  general  denial,  and  pleaded  that  the  plaintiff's  judgment  had 
been  paid. 

The  court  below  held  that  Traer  and  George  Greene  were  at  the 
oommencement  of  the  action  stockholders,  and  that  eighty  per  cent 
of  their  stock  remain  unpaid,  and  rendered  judgment  for  the  plain* 
Vol.  lit  —  57 
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(§  Cannellsville  Oas,  Coai  S  Coke  Co.,  69  Penn.  St.  334;  Boynion 
V.  Haich,  47  N.  Y.  225;  TcMinadge  v.  FiahkiU  Iron  Co.,  4  Barb. 
382.  The  same  doctrine  was  held  by  this  court  in  Osgood  y.  King^ 
42  Iowa,  478.  Property  known  to  be  less  than  the  par  value  of  the 
stock  was  received  in  full  payment.  This  court  condemned  the 
transaction.  Mr.  Justice  Day,  in  the  opinion,  said:  **  The  inten- 
tion of  the  law  is,  that  property  or  a  fund  equal  to  the  capital  stock 
of  the  company,  or  so  much  of  it  as  the  articles  of  incorporation 
require  to  be  subscribed  previous  to  commencing  business,  shall  in 
fact  exist,  and  be  subject  to  the  debts  of  the  corporation."  The  case 
at  bar,  in  our  opinion,  is  not  different  in  any  material  respect  If 
the  officers  of  a  company  cannot  be  allowed  to  receive  in  full  pay- 
ment for  stock  property  known  to  be  of  less  value  than  the  par  value 
of  the  stock,  it  requires  no  demonstration  to  show  that  they  cannot 
be  allowed  to  receive  in  money  less  than  the  par  value.  The  case 
at  bar  differs  only  in  this,  that  the  value  of  what  was  received  was 
certain,  and  did  not  need  to  be  established  by  evidence. 

It  should  be  observed  that  the  agreement  that  the  remaining 
eighty  per  cent  should  not  be  called  for  was  not  an  agreement  to 
which  all  the  stockholders  of  the  railway  company  were  parties. 
Had  it  been,  there  would  be  moi-e  ground  for  contending  that  the 
agreement  was  valid,  and  some  support  might  be  found  in  the 
English  decisions  for  such  position.  But  even  if  such  had  been  the 
case,  the  defendant's  position  could  not  be  supported  by  the  decisions 
in  this  country.  In  Scovill  v.  Thayer ^  105  U.  S.  143,  stock  had  been 
issued  to  all  the  stockholders,  with  an  understanding  on  the  part  of 
all,  that  only  ten  cents  on  a  dollar  should  be  called  for.  Wood,  J., 
after  referring  to  the  English  decisions,  says:  ''But  the  doctrine 
of  this  court  is  that  snch  a  contract,  though  binding  on  the  company, 
is  a  fraud  in  law  on  its  creditors,  which  they  can  set  aside;  that 
when  their  rights  intervene,  and  their  claims  are  to  be  satisfied,  the 
stockholders  can  be  required  to  pay  their  stock  in  full."  In  Union 
MuL  Life  Im,  Co.  v.  Frear  Stone  Man\f  Co.,  97  111.  537;  8.  c,  37 
Am.  Bep.  129,  a  similar  doctrine  was  held.  The  court  said:  ''  The 
secret  agreement  of  the  shareholders  in  this  case  must  be  regarded 
as  void,  certainly  as  to  creditors  of  the  corporation  without  notice.'' 

In  Rider  y.  Morrison^  54  Md.  429,  the  directors  had  undertake!, 
to  release  a  subscriber  from  his  unpaid  subscription,  but  the  oonrt 
held  that  unpaid  subscription  to  the  stock  of  a  corporation  is  a  trust 
fund,  to  be  held  by  the  corporation  for  the  benefit  of  creditors,  and 
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that  the  directors  had  no  power  to  release  a  subscriber  to  the  preju- 
dice of  creditors-  In  Jewell  v.  Roek  River  Paper  Go.^  101  111,  67, 
there  was  a  private  understanding  with  some  of  the  stockholders  at 
the  time  of  their  subscription  that  full  payment  should  not  be  called 
for.  It  was  held  that  such  private  understanding  could  not  be  sus- 
tained. In  Wetherbee  v.  Baker,  35  N.  J.Eq.,  501,  it  was  held  that 
the  officers  of  a  corporation  are  the  trustees  of  its  subscriptions  to 
its  stock,  and  hold  them  as  a  trust  fund,  and  that  the  trust  can- 
not be  defeated  by  any  device  short  of  actual  payment  in  good 
faith.  In  Crawford  v.  Rohrer,  59  Md.  599,  it  was  held  that  any 
arrangement  among  stockholders  by  which  stock  is  but  nominally 
paid  for,  whether  in  money  or  property,  will  not  be  regarded  as  a 
valid  payment  as  against  creditors.  In  Kehldr  v.  Lademann,  11  Mo. 
App.  550,  it  was  he]d>  that  while  stock  might  be  issued  to  a  creditor 
in  payment  of  indebtedness,  and  issued  as  full  paid  stock,  yet  if  it 
was  issued  for  less  than  its  par  value,  a  creditor  could  recover  the 
difference.  In  Morawetz  on  Corporations,  section  374,  the  author 
says :  **  The  issue  of  paid  up  shares  at  less  than  their  par  valae  is 
uot  alone  a  fraud  upon  the  creditors;  it  is  a  fraud  upon  every 
member  who  has  contributed  his  full  proportion,"  citing  the  same 
cases  cited  in  Green's  Brice's  Ultra  Vires.  Again  the  same  author 
^ys,  in  section  oSi»:  ••  The  law  is  settled  that  every  device  by  which 
the  stockholders  of  a  corporation  seek  to  discharge  themselves  from 
Uability  to  pay  their  stock  subscriptions  in  fall  will  be  treated  as  a 
fraud  upon  creditors,  and  may  be  set  aside  if  the  company  should 
afterward  become  insolvent.  Thus  it  has  been  held  that  a  release 
-executed  by  a  corporation  to  its  stockholders,  or  simulated  payment 
of  the  stock  subscriptions  and  return  of  the  money  to  the  sub- 
scribers in  the  shape  of  a  loan,  will  not  be  allowed  to  defeat  the 
jost  expectations  of  creditors;  and  a  resolution  that  the  shares  issued 
by  a  corporation  shall  be  deemed  paid  up  shares,  although  unani- 
mously adopted  in  a  corporate  meeting,  is  equally  insufficient  to 
•effect  its  purpose;"  citing  Upton  v.  Tribilcock,  95  U.  S.  45;  Upton 
V.  Hansbroughy  3  Biss.  417;  Sawyer  v.  Hoag,  17  Wall.  610;  Slee  v. 
Blooniy  19  Johns.  456;  Sagory  v.  Dubois,  3  Sandf.  Gh.  466;  Ottgood 
V.  Kitig,  42  Iowa,  478;  Burnham  v.  N.  W.  Ins.  Co.,  36  Iowa,  63'^; 
Mann  v.  Cooke,  20  Gonn.  178;  Pickering  v.  Templeton,  2  Mo.  App. 
424;  Skrainka  v.  AUen,  7  Mo.  App.  434;  Chouteau  v.  Dean^  7  Mo. 
App.  210;  Gill^y.  Balis,  72  Mo.  424;  Woodfork  v.  Union  Bank,  Sj 
<:oldw.  488. 
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It  is  contended  however  that  it  does  not  appear  that  George 
Greene  and  Traer  became  stockholders  in  pursuance  of  any  sub- 
scription to  the  stocky  and  that  the  authorities  respecting  the  lia- 
bility of  stockholders  to  pay  in  full  for  stock  are  for  this  reason  not 
applicable. 

It  may  be  conceded  that  it  does  not  appear  that  these  stockhold- 
ers entered  into  a  written  contract  of  subscription.  It  seems  prob- 
able that  they  became  stockholders  simply  by  the  acceptance  of  the 
stock  in  qucNstion.  That  a  person  may  become  a  stockholder  Id 
this  way  is  not  denied^  and  could  not  be  properly.  The  question 
presented  then  is  as  to  what  are  the  liabilities  of  a  stockholder 
who  becomes  such  without  any  subscription.  Does  he,  by  reason 
simply  of  the  acceptaiice  of  stock,  become  liable  to  pay  for  it  the 
price  fixed  therefor  in  the  articles  of  incoporation  ?  In  our  opinion 
he  does.  The  principle  involved  has  been  repeatedly  decided.  See 
Nulton  V.  Clayton^  54  Iowa,  425.  In  that  case  it  did  not  appear 
that  there  was  any  express  promise  by  the  defendant  to  pay  for  the 
stock,  but  this  court  held  that  he  could  not,  for  that  reason,  escape 
liability;  following  Spear  v.  Crawfordy  14  Wend.  20;  Hartford  Jt 
New  Haven  R.  Co,  v.  Kennedy ,  12  Conn.  499;  RenMelaer  dt  K  W, 
Plank  R.  Co.  v.  Barton^  16  N.  Y.  457;  Small  v.  Herkimer  Manu- 
facturing  Co.,  2  N.  Y.  330;  Dayton  v.  Boret,  31  N.  Y.  435;  Hart- 
ford &  New  Haven  R,  Co.  v.  CroawMy  5  Hill,  383.  The  doctrine 
of  the  cases  is,  that  the  liability  to  pay  for  stock  the  price  fixed  by 
the  articles  of  incorporation  doe^  not  necessarily  exist  by  express 
contract,  but  may  arise  by  implication  of  law  out  of  the  mere  rela- 
tion of  stockholder. 

It  is  probably  true,  that  if  no  stock  has  been  issued  to  and  ac- 
cepted by  the  person  sought  to  be  charged,  there  should  be,  in  order 
to  bind  him,  a  written  subscription.  Pittsburgh  dk  Oonnelbfrille  R. 
Co.  V.  Clarke^  29  Penn.  St.  146.  But  that  need  only  be  an  agree- 
ment to  take  stock  and  need  not  contain  any  promise  to  pay  for  it 
See  authorities  above  cited.  An  agreement  to  take  stock,  when  in 
writing  and  accepted  by  the  company,  creates  the  relation  of  stock- 
holder. The  issuance  of  a  certificate  in  such  case  is  not  neces- 
sary. See  Taylor  on  Corporations,  section  511,  and  authorities 
cited.  But  where  the  person  sought  to  be  charged  has  already 
taken  the  stock  by  an  acceptance  of  certificates,  the  necessity  for  a 
written  agreement  to  take  stock  is  superseded.  Jhe  relation  of 
stockholder  exists  beyond  controversy.     Whenever  this  relation  ex* 
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ists  the  law  determines  the  rights  and  liabilities  of  the  stockholders. 
We  haye  seen  no  case  which  recognizes  a  difference  between  those- 
stockholders  who  become  such  in  parsaance  of  a  written  agree- 
ment, and  those  who  become  such  by  the  mere  acceptance  of  stock 
issued  to  them.  To  hold  then  that  where  there  is  an  agreement  in 
writing  to  take  stocky  even  though  it  is  not  taken,  it  must  be  paid 
for  as  contemplated  in  the  articles  of  incorporation,  and  that  it 
need  not  be  thus  paid  for  if  taken  without  such  agreement,  would 
be  to  make  a  distinction  for  which  we  find  no  warrant  in  the  decis- 
ions, and  for  which  there  is  certainly  none  in  principle. 

It  is  undisputed  that  a  mere  transferee  of  stock  not  fully  paid 
becomes  liable  to  pay  the  balance,  unless  the  stock  has  been  issued 
as  fully  paid,  and  he  has  acquired  the  same  in  ignorance  that  it  was 
not  fully  paid  in  fact.  The  liability  of  a  transferee  does  not  arise 
by  reason  of  an  express  contract  with  the  company.  His  liability 
is  imposed  by  law  as  arising  by  implication  out  of  the  relation  of 
stockholder.  It  would  be  strange  if  there  were  not  the  same  impli* 
cation  where  a  person  takes  stock  directly  from  the  company,, 
though  he  does  so  only  by  oral  agreement.  He  is  not  the  less  & 
stockholder,  and  is  not  entitled  to  less  rights  as  a  stockholder. 
There  is  no  reason  why  his  rights  should  be  disproportionately 
greater  than  his  burdens. 

No  one,  we  think,  in  this  State  thus  far,  when  desiring  to  esti- 
mate the  responsibility  of  a  corporation,  has  thought  of  inquiring 
further  in  respect  to  its  issued  stock  than  was  necessary  to  ascertain 
the  amount  issued.  If  we  should  hold  the  rule  contended  for,  the 
amount  of  stock  issued  would  not  of  itself  furnish  any  indication 
in  regard  to  the  responsibility  of  the  company.  Whoever  should 
desire  to  estimate  the  responsibility  of  a  given  corporation  would 
need  to  ascertain  all  the  agreements,  written  and  oral,  open  and  se- 
cret, under  which  the  stock  had  been  issued. 

We  are  aware  that  a  corporation  which  commences  to  incur  the 
hazards  of  business  with  its  stock  only  partly  taken  may  find  itself 
in  a  condition  which  would  render  it  impossible  for  it  to  dispose  of 
its  stock  at  par.  Whenever  a  corporation  enters  upon  business 
which  its  resources  do  not  justify,  it  is  guilty  of  an  irregularity. 
But  that  is  no  reason  why  it  should  be  allowed  to  relieve  itself  by 
perpetrating  another  irregularity,  and  one  which  the  law  denomin- 
ates a  fraud.  ' 

The  true  theoiy  is  that  the  capital  stock  of  a  corporation  i8  fixed 
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irith  reference  to  its  supposed  largest  needs,  to  be  all  sabecribed, 
4ind  to  be  paid  for  in  cash  at  once,  or  to  be  called  in  from  time  to 
time,  in  successive  installments,  as  the  actual  needs  of  the  corpora- 
tion may  require.  Whenever  a  corporation  has  imprudently  com- 
menced business,  and  incurred  hazards,  with  a  partial  and  insuffi- 
cient amount  of  stock  taken,  and  can  dispose  of  no  more  stock  at 
par,  such  corporation  is  ordinarily  a  source  of  danger  to  the  public, 
and  when  such,  the  sooner  it  is  wound  up  the  better.  The  conns 
certainly  should  not  aid  it  to  prolong  its  existence  by  methods 
which  the  statute  does  not  contemplate. 

The  defendants  rely  upon  Phelau  v.  Hazard,  5  Dill.  45.  But 
that  is  not  a  case  where  stock  liad  been  issued  as  fully  paid,  when 
there  was  no  pretense  that  it  had  been  fully  paid  in  fact.  Property 
liad  been  taken  in  payment,  and  us  we  infer  as  :l  payment  of  thefnll 
par  value.  The  court  refuse<l  to  presume  fraUvl,  and  said:  '*  While 
ifche  contract  stands  unimpeached,  the  court,  even  where  the  rights 
of  creditors  are  involved,  will  treat  that  as  payment  which  the  par- 
ties have  agreed  should  be  payment."  But  in  the  case  at  bar  the 
•contract  does  not  stand  unimpeached,  unless  twenty  cents  cun  hon- 
•estly  be  estimated  as  worth  one  hundred  cents,  or  unless  sto?k  can 
be  issued  as  fully  paid  when  there  is  no  pretense  that  it  is  fully  paid 
in  fact.  Some  other  cases  are  cited  by  the  defendants,  most  of 
which  fall  substantially  under  the  rule  in  Phelan  v.  Hazard,  and 
liave  no  application  to  the  case  at  bar. 

The  case  of  New  Albany  v.  Burke,  11  Wall.  96^ has  been  cited, 
but  we  haye  to  say,  upon  a  careful  examination  of  the  case,  that  we 
40  not  discover  any  thing  in  it  which  appears  to  us  to  be  inconsis- 
tent with  the  view  which  we  have  expressed. 

The  case  of  Van  Coft  v.  Van  Brunt,  ^%  N.  Y.  636,  might  upon 
A  cursory  examination  be  thought  to  support  the  defendant's  posi- 
tion, and  we  have  to  say  that  it  would  seem  that  it  does,  if  it  holds 
what  is  claimed  for  it,  and  what  some  text-writers  seem  to  think 
that  it  does.  But  the  opinion  is  not  clear.  There  are  expressions 
in  it  which  indicate  strongly  that  the  stock  was  not  issued  as  fally 
paid.  If  it  was  not,  then  the  decision  has  no  application  as  author- 
ity in  the  case  at  bar.  One  of  the  expressions  referred  to  is  in  these 
words:  ''In  view  of  the  facts  presented,  no  sufficient  reason  appears 
why  the  stock  held  by  Van  Brunt,  and  not  subscribed  by  him, 
should  be  treated  and  regarded  as  full  paid-up  stock.  It  was  evi- 
dently intended  by  the  parties  that  it  should  not."    But  conced- 


OCTOBER  TERM,  1884.  459 

Jackson  v.  Tner. 

ing  that  the  caae  holds  what  the  defendants  claim  that  it  does^  we 
do  not  think,  in  view  of  oar  statute,  that  we  should  be  justified  in 
following  it.  Besides  we  observe  that  the  correctness  of  the  opin- 
ion has  not  passed  unchallenged.  In  Morawetz  on  Corporations^ 
section  589,  note,  the  author  assuming  that  the  case  holds  that 
stock  may  be  issued  as  fully  paid  for  less  than  its  par  value,  says: 
''It  is  submitted  that  this  decision  is  supported  neither  by  reason 
nor  authority." 

One  position  taken  by  the  defendants  remains  to  be  noticed,  ana 
that  is,  that  the  stock  issued  as  fully  paid  was  entirely  worthless. . 
In  our  opinion  the  worthlessness  of  the  stock  would  not  enable  the 
defendants  to  escape  .the  statutory  liability.  If  the  stock  was  worth- 
less, as  the  defendants  claim,  there  was  so  much  the  greater  reason 
why  the  stockholders  should  not  hold  themselves  out  under  false 
pretenses.  If  the  stock  was  worthless,  and  the  contract  by  which 
it  was  issued  was  based  upon  that  theory  as  we  understand  the  de- 
fendant's counsel  to  claim,  it  seems  to  us  that  the  conduct  of  Traer 
and  Greene  was  without  a  shadow  of  excuse.  They  must  have  had 
a  motive  altogether  independent  of  the  value  of  the  stock,  and  it  is 
difficult  to  see  how  that  motive  could  have  been  other  than  a  cor- 
mpt  one. 

They  were  directors,  it  appears,  in  the  railway  company.  Imme- 
diately upon  the  issue  of  the  t350,000  of  stock,  they  proceeded  to 
make  a  transfer  to  John  I.  Blair,  to  induce  him  to  become  the  presi- 
dent of  the  company,  by  giving  him  a  controlling  interest.  Now 
if  the  company  was  insolvent  and  the  stock  worthless,  as  the  defend- 
ants claim,  the  plan  must,  we  think,  have  been  to  put  a  mere  sem- 
blance of  life  into  the  company,  and  invite  credit  to  which  they 
knew  it  was  not  entitled.  We  know  indeed  that  the  company  did 
invite  credit  to  which  it  was  not  entitled,  and  that  one  of  the  per- 
sons who  became  creditors  was  this  plaintiff. 

We  trust  the  motives  of  Traer  and  Greene  were  more  honc>rabie 
than  they  would  seem  to  be  upon  the  theory  of  the  defendants' 
counsel.  We  are  inclined  to  think  that  tliey  regard*-d  the  stock  as 
of  some  value,  and  hoped  too  that  the  company  would  be  able  to 
pay  its  debts,  and  that  something  would  be  saved  to  themselves  be- 
yond such  debts.  With  this  view  it  is  only  necessary  for  us  to  say 
that  the  stock  which  they  agreed  should  be  treated  as  fnlly  paid  can- 
not be  so  treated  in  a  proceeding  by  creditors,  under  the  statute,  to 
enforce  a  liability  for  the  unpaid  balance.     We  think  that  the  opin- 
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ion  heretofore  filed  should  not  be  adhered  to,  and  that  the  judg- 
ment below  must  be  afl&rmed. 

Judgment  affirmed, 
SoTHBOGK,  0.  J.  and  Sbbvebs,  J.,  dissenting. 


DixoK  y.  Ohicago,  Bock  Island  akd  Pacific  Railway 

CoMPAinr. 

(64  Iowa,  581.) 
Carrier — duty  as  to  perishabU  property. 

A  railway  company  is  not  bound  to  transport  perishable  property  to  the  excla- 

sion  of  other  general  freight  not  perishable.* 

ACTION  on  contract  for  transportation  of  freight.    The  opinion 
states  the  point.     The  plaintiff  had  jadgment  below- 

M.  A,  LoWf  for  appellant. 
Boulton  <&  McCoy,  for  appellee. 

Beck,  J.  I.  There  was  evidence  tending  to  prore  that  the  apples 
were  delivered  to  defendant  and  loaded  upon  one  of  its  cars  at 
Oskaloosa  on  the  19th  day  of  April,  1881,  and  were  not  delivered 
to  the  consignee,  at  Council  Bluffs,  until  the  3d  day  of  May  fol- 
lowing. When  received  by  the  consignee  many  of  them  were  rotten, 
but  when  delivered  to  the  defendant  they  were  in  good  condition. 
The  evidence  tends  to  show  further  that  the  delay  in  the  transporta- 
tion of  the  fruit  was  the  cause  of  its  loss,  and  that  had  it  been  de- 
livered in  the  usual  time  occupied  in  the  transportation  of  property 
between  the  two  cities,  it  would  have  been  received  by  the  con- 
signee in  good  order.  The  cause  of  the  delay  arose  from  the  preva- 
lence of  a  flood  in  the  Missouri  river,  which  so  overflowed  the  part 
of  the  city  of  Council  Bluffs  in  which  defendant's  freight  depot 
was  located,  that  it  could  not  be  approached  by  cars.  The  evidence 
tends  to  show,  that  if  the  apples  had  been  sent  forward  on  the  day 
they  had  been  received  by  defendant,  the  car  containing  them  wonid 
have  reached  Council  Bluffs  before  the  water  had  cut  off  approach 
to  the  depot. 

II.  As  applicable  to  this  evidence,  the  District  Court  gave  to  the 
jury  an  instruction  in  the  following  language: 

111 —  I       I        I      ^     I  Bill  — -  \m    ^  .1    ^«  M^^^        ^i^a^'"^^ 

*See  American  Express  Co,  v.  Smith  (38  Ohio  St.  511).  81  Am.  Rep.  66t 

note. 
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*'2,  It  was  the  duty  of  the  defendant,  when  the  apples  were 
loaded,  to  send  them  out  on  the  first  freight  train  going  out  on  the 
route  to  Council  Bluffs,  if  the  exigencies  of  their  freight  traffic 
would  permit^  and  if  the  apples  were  known  to  the  defendant  to  be 
perishable  freight,  then  it  was  its  duty  to  transport  them,  even  to 
the  exclusion  of  other  general  freight  not  of  a  perishable  nature." 

The  instruction  in  our  opinion  is  erroneous.  It  may  be,  that  if 
the  exigencies  of  defendant's  freight  traffic  had  permitted  the 
immediate  transportation  without  delay,  the  diligence  imposed  by 
hw  would  have  required  the  apples  to  be  sent  by  the  very  next 
train.  There  should  be  no  delay  without  cause.  Therefore  if  the 
demands  of  defendant's  business,  and  the  arrangement  of  its  trains 
as  to  time,  permitted  the  moving  of  the  apples  the  same  day  they 
were  received  by  defendant,  it  should  have  been  done.  This  part 
of  the  instruction  in  this  view  is  correct.  The  error  rests  in  the 
part,  which  holds  that  defendant,  if  it  knew  the  apples  were  per- 
ishable, was  bound  to  transport  them  on  the  day  of  their  receipt, 
even  though  other  freight  not  of  a  perishable  nature  was  delayed. 
This  instruci^ion  required  the  apples  to  be  removed  the  day  of  their 
receipt,  and  permits  no  excuse  for  delay.  The  demands  of  the 
business  of  defendant,  the  time  of  the  starting  of  trains,  contracts 
and  obligations  to  first  transport  other  property  before  received,  in 
short  all  matter  which  might  control  defendant,  and  be  considered 
as  sufficient  to  determine  its  diligence  are  to  be  disregarded,  and 
the  defendant  is  to  be  held  liable  for  negligence  absolutely,  without 
a  gi'ound  of  defense. 

The  law  will  recognize  no  rule  operating  with  sucl^  hardship. 
The  fact  that  the  apples  were  perishable  may  have  imposed  an 
obligation  for  the  exercise  of  care  and  diligence  of  a  higher  order 
to  expedite  their  transportation.  But  it  cannot  be  held  that  de- 
fendant was  absolutely  and  unconditionally  bound  to  move  the 
apples  forward  on  the  day  they  were  received,  without  regard  to 
other  matters  to  which  we  have  referred.  In  support  of  these 
views,  see  Sweiland  v.  Boston  £  Albany  Ry.  Co.^  102  Mass.  276; 
BatteiUine  v.  Mrth  Mo.  Ry.  Co.,  40  Mo.  491;  OaUna  £  Chicago 
U.  R.  (Jo.  V.  Raey  18  111.  488. 

Other  questions  involved  in  the  case,  upon  some  of  which  we  are 
not  fully  agreed,  need  not  be  considered,  as  for  the  error  above 
pointed  out,  the  judgment  of  the  District  Court  must  be  reversed. 

Judgment  reversed. 
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Morgan  y.  Dss  Moikes  and  St.  Louis  Bailwat  Gompaxt. 

(M  Iowa,  889.) 
Bailroad  —  track  in  Hreet  —  damages  —  "  abutting  owners." 

Owners  of  lots  abutting  upon  streets  only  crossed  by  a  railway  are  not  entitled 

to  damages  for  construction. 

ASSESSMENT  of  damages  for  laying  railway  in  street    The 
plaintiff  had  jadgment  below. 

Parsons  (&  Bunnells,  for  appellant 
Barcroft,  Gatch  &  McCaughan^  for  appellees. 

Adams,  J.  These  cases  are  submitted  together  as  invoMng  th? 
same  questions  of  law. 

[Omitting  minor  points.] 

The  complaint  in  each  of  these  cases  arises  out  of  the  fact  that 
the  company's  road  crosses  a  street  upon  which  the  plaintiffs'  lots 
abut    The  plaintiffs  rely  upon  section  464  of  the  Code. 

It  is  to  be  observed  however  that  the  crossing  is  seyeral  feet  dis- 
tant from  the  lots,  and  the  plaintiffs'  rights  are  the  same  (except  in 
regard  to  amount  of  damages  sustained)  as  those  of  other  persoDB 
who  own  lots  abutting  on  the  street  seyeral  rods  or  blocks  distant 
from  the  crossing. 

The  question  presented  must  be  determined  by  a  construction  of 
the  statute  above  cited.  The  statute  provides  that  municipal  cor- 
porations *' shall  have  the  power  to  authorize  or  forbid  the  location 
and  laying  down  of  tracks  for  railways  and  street  railways  on  all 
streets,  alleys  and  public  places,  but  no  railway  track  can  be  thus 
located  and  laid  down  until  after  the  injury  to  property  abutting 
upon  the  street,  alley  or  public  place,  upon  which  such  railway 
track  is  proposed  to  be  located  and  laid  down,  has  been  ascertained 
and  compensated  in  the  manner  provided  for  taking  private  prop- 
erty for  works  of  internal  improvement  in  chapter  4  of  title  10  of 
the  Code  of  1873." 

The  discussion  in  this  case  has  taken  a  wide  range.  It  is  seldom 
that  a  question  of  mere  construction  is  presented  to  us  with  more 
fullness  of  learning  and  suggestion.     We  do  not  however  deem  it 
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necessary  to  follow  the  connseJ  through  all  the  considerationB  pre* 
seated.  We  feel  controlled  by  two  or  three  of  them,  and  these  lie 
upon  the  surface,  and  can  be  stated  in  a  few  words. 

The  construction  contended  lor  by  the  plaintiffs  would,  in  some 
cases  where  a  railroad  crosses  all  the  streets  of  a  city  running  in  a 
certain  direction,  give  a  right  of  action  to  all  the  lot-owners  in  the 
city.  This  would  be  so  where  all  the  lots  of  the  city  abut  on  those 
streets.  It  is  true  that  if  the  city  were  very  large,  and  some  of  the 
lots  very  remote,  the  injury  to  some  of  the  lots  would  be  very  small; 
but  it  would  be  impossible  to  say  in  any  case  that  there  was  abso- 
lutely no  injury.  We  think  that  the  plaintiffs'  construction  would 
practically  prevent  a  railroad  from  crossing  any  considerable  num* 
ber  of  streets,  either  for  the  purpose  of  entering  a  city  as  a  terminus, 
or  of  passing  through  it.  We  are  aware  that  it  may  be  replied  to 
this  that  it  is  better  that  it  should  be  so  than  that  individuals 
should  sustain  an  injury  without  a  remedy.  But  the  law  does  not 
undertake  to  give  a  remedy  for  every  injury.  This  is  often  so  where 
the  injury  is  slight  and  the  damages  not  easily  measured,  and  where 
an  attempt  to  give  a  remedy  would  probably  result  in  extensive  liti- 
gation in  matters  of  public  concern. 

The  question  presented  is  as  to  what  was  the  legislative  design; 
and  in  determining  this  we.  are  not  confined  to  a  mere  grammarian's 
view  of  the  language  used,  but  we  may  be  governed  somewhat  by 
those  larger  considerations  of  policy  which  we  must  presume  were 
present  in  the  legislative  mind. 

When  we  come  to  examine  the  language  of  the  statute  we  find  in 
it  very  little  tending  to  support  the  plaintiffs'  view.  It  contem- 
plates that  the  x)ersons  are  entitled  to  damages  whose  lots  abut  upon 
the  street  upon  which  the  track  is  laid.  Whether  a  track  can  be 
said,  within  the  meaning  of  the  statute,  to  be  laid  upon  a  street 
which  it  merely  crosses,  we  do  not  determine.  The  important 
question  is  as  to  what  is  meant  by  abutting  upon  the  street  upon 
which  the  track  is  laid.  This  question  would  afford  no  diflBculty 
in  a  case  where  a  track  is  laid  along  the  whole  street.  In  such  a 
case,  the  owners  of  abutting  lots  along  the  whole  street  would  of 
coursc.be  entitled  to  damages.  But  suppose  the  track  is  laid  along 
a  small  portion  of  a  street,  as  a  distance  of  one  block,  while  the 
street  as  a  whole  extends  several  blocks,  would  the  owners  of  abut- 
ting lots  along  the  whole  street  be  entitled  to  damages?  We  think 
not.     The  words  "  the  street,"  as  used  in  the  statute,  mean,  we 
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think,  only  so  much  in  length  aa  the  company  occupies  with  its 
track. 

Similar  language  is  used  in  the  statute  providing  for  assessing 
the  cost  of  an  improYcment  of  a  street  upon  abutting  lots.  Code, 
§  460.  After  providing  that  a  city  or  town  shall  have  power  to  im- 
prove a  highway,  the  statute  provides  for  an  assessment  upon  the 
lots  fronting  on  *^  such  highway."  No  one  has  doubted,  so  far  as 
we  are  aware,  but  that  the  words  ^'such  highway  "  mean  simply  the 
improved  part.  So  in  the  case  at  bar,  it  appears  to  us  that  we  are 
doing  no  violence  to  the  words  'Hhe  street,"  as  used  in  the  statute, 
to  limit  them  to  the  incumbered  part. 

We  are  aware  that  actions  have  sometimes  been  maintained  for 
-damages  sustained  by  reason  of  a  nuisance  in  a  street  where  the 
place  of  the  nuisance  was  simply  near  the  plaintiff's  property,  and 
not  contiguous.  But  the  decisions  in  those  cases  have  no  applica- 
tion to  this.  The  plaintiffs  are  claiming  under  a  statutory  proceed- 
ing for  the  assessment  of  damages  as  substantially  right  of  way 
damages. 

So  far  as  the  case  of  the  plaintiff  Leas  is  concerned,  in  which  the 
jury  found  for  the  defendant,  and  the  court  set  the  verdict  aside, 
we  have  to  say  that  it  may  be  that  for  reasons  pertaining  to  the 
proper  trial  of  jury  cases,  the  court,  in  setting  aside  the  verdict,  did 
not  err.  Strict  regularity  of  practice  might  require  that  that  case 
should  be  aflSrmed.  But  under  the  view  which  we  have  taken,  an 
aflSrmance  would  be  of  no  practical  benefit  to  the  plaintiff,  and  as 
the  parties  by  agreement  have  submitted  the  cases  together,  and 
upon  the  theory,  as  we  understand,  that  if  we  should  hold  that  the 
plaintiffs  were  not,  under  the  statute,  entitled  to  damages,  our  de- 
<;ision  would  be  a  final  disposition  of  both  cases,  we  have  oonclnded 
that  the  judgment  in  both  cases  should  be  reversed. 

JudgmmU  rwtnei. 
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Wrmobe  y.  Mbllihoib. 

(84  Iow»,  741.) 
MaUdous  proBecuHan — tohenUei. 

In  Mtion  of  maUdottfl  prosecution  does  not  lie  unless  there  has  been  amot 

of  person  or  seizure  of  property.* 

MALICIOUS  PKOSBOUTION.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

S.  John  ii  WiUxams  and  Newman  £  Blake,  for  appellants. 
Poor  di  Baldwin  and  Hale  £  Houston,  for  appellees. 

Bbce,  J.  I.  In  an  opinion,  heretofore  announced  in  this  case, 
we  held  that  the  judgment  of  the  District  Oourt  ought  to  be  re- 
Tensed.  Upon  the  petition  of  defendants  a  rehearing  was  granted, 
aud  the  cause  was  again  argued  and  submitted.  We  have  reached 
a  conclusion  upon  the  re-argument  different  from  the  decision  an- 
noanced  in  our  former  opinion,  and  we  will  now  proceed  to  state 
the  ground  upon  which  it  is  based. 

Tlie  petition  alleges  that  defendants  brought  an  action  against 
plaintiff  and  his  wife,  charging  in  the  petition  that  they  two  con- 
spired and  confederated  together  to  defraud  defendants,  by  repre- 
senting to  defendants  under  the  assumed  name  of  Baker,  that  they 
were  the  owners  of  certain  lands  in  Poweshiek  county,  which  de- 
fendants were  induced  to  purchase  of  plaintiff  and  his  wife,  who  in 
such  assumed  name  executed  to  defendants  a  warranty  deed  there- 
for; that  in  an  action  by  one  Woodward,  a  deed  purpoi*ting  to  be 
«xecated  by  him  to  the  Bakers,  under  which  they  claimed  title  to 
the  lands,  was  declared  to  be  void,  for  the  reason  that  it  was  forged 
and  fraudulent,  and  that  plaintiff  herein  and  his  wife  well  knew 
the  condition  of  their  title,  and  represented  that  they  were  the  owners 
theieof  for  the  purpose  of  cheating  defendants,  and  of  obtaining 
money  by  false  and  fraudulent  pretenses,  and  did  in  that  manner 
obtain  the  sum  of  13,000  from  defendants.  It  is  further  alleged 
that  defendants  herein  sued  out  a  writ  of  attachment  in  the  suit 

*  CotUra,  MeOardle  v.  MeQinUy  (86  Ind.  538),  44  Am.  Rep.  848,  and  note, 
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brought  by  them,  which  was  levipd  upon  real  estate  owned  bj 
plaintifiPs  wife,  and  that  defendants  for  a  time  prosecuted  their  ac- 
tion, but  finally  dismissed  it  at  their  own  costs.  Plaintiff,  in  his 
petition  in  this  case,  alleges  that  he  was  not  indebted  to  defendants 
in  any  sum  at  the  time  their  action  was  brought  against  him;  thnt 
he  was  not  guilty  of  the  frauds  therein  charged,  and  that  thu  actio;) 
was  commenced  and  prosecuted  by  defendants  malicioasly  and  with. 
out  probable  cause.  The  defendants  ia  their  answer  admit  the  com- 
mencement of  the  suit,  the  issuing  of  the  attachment,  and  that  it  was 
levied  upon  real  estate  owned  by  plaintiff's  wife.  There  was  no  evi- 
dence showing,  or  tending  to  show,  that  the  writ  of  attachment  was 
levied  upon  any  property  owned  by  plaintiff.  The  wife  of  plaintiff 
does  not  join  in  this  action. 

We  think  the  doctrine  is  well  established  by  the  great  preponder- 
ance of  authority  that  no  action  will  lie  for  the  institution  and 
prosecution  of  a  civil  action  with  malice  and  without  probable  cause, 
where  there  has  been  no  arrest  of  the  person  or  seizure  of  the  prop- 
erty of  defendant,  and  no  special  injury  sustained,  which  would  not 
necessarily  result  in  all  suits  prosecuted  to  recover  for  like  causes 
of  action. 

See  1  Am.  Lead.  Gas.  218,  note  to  Munn  v.  Duponty  and  cases 
there  cited;  Mayer  v.  Walter,  64  Penn.  St.  289;  Kramers,  Stock, 
10  Watts,  115;  BUz  v.  Meyer,  40  N.  J.  L.  252;  s.  c,  29  Am. 
Eep.  233;  Eb^ly  v.  Rupp,  90  Penn.  St.  259;  Gorton  v.  Brown,  27 
111.  489;  Woodmanftie  v.  Logan,  2  N.  J.  L.  93;  Parker* s  Adm^rsy. 
Frambes,  2  N.  J.  L.  156;  Potts  v.  Inday,  4  N.  J.  L.  330. 

This  doctrine  is  supported  by  the  following  considerations:  The 
courts  are  open  and  free  to  all  who  have  grievances  and  seek  reme- 
dies therefor^  and  there  should  be  no  restraint  upon  a  saitor, 
through  fear  of  liability  resulting  from  failure  in  his  action,  which 
would  keep  him  from  the  courts.  He  ought  not,  in  ordinary  cases^ 
to  be  subject  to  a  suit  for  bringing  an  action,  and  be  required  to* 
defend  against  the  charge  of  malice  and  the  want  of  probable  cause. 
If  an  action  may  be  maintained  against  a  plaintiff  for  the  maUciooff 
prosecution  of  a  suit  without  probable  cause,  why  should  not  a  right 
of  action  accrue  against  a  defendant  who  defends  without  probable 
cause  and  with  malice?  The  doctrine  surely  tends  to  discourage 
vexations  litigation,  rather  than  to  promote  it. 

It  will  be  observed  that  the  statement  of  the  doctrine  we  hare 
made  extends  it  no  further  than  to  cases  prosecuted  in  the  usual 
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manner,  where  defendants  suffer  no  special  damages  or  grievance 
other  than  is  endured  by  all  defendants  in  suits  brought  upon  like 
caases  of  action.  If  the  bringing  of  the  action  operates  to  disturb 
the  peace,  to  impose  care  and  expense,  or  even  to  cast  discredit  and 
saspicion  upon  the  defendant,  the  same  results  follow  all  actions  of 
like  character,  whether  they  be  meritorious,  or  prosecuted  mali- 
ciously and  without  probable  cause.  They  are  incidents  of  litigation, 
liut  if  an  action  is  so  prosecuted  as  to  entail  unusual  hardship  upon 
the  defendant,  and  subject  him  to  special  loss  of  property  or  of 
reputation,  he  ought  to  be  compensated.  So  if  his  property  be 
seized,  or  if  he  be  subjected  to  arrest  by  an  action  maliciously  prose- 
cated,  the  law  secui*es  to  him  a  remedy.  In  the  case  at  bar,  the 
pleadings  and  evidence  show  no  such  special  damages.  No  action 
could  be  prosecuted  to  recover  money  fraudulently  obtained,  in 
which  the  defendant  would  not  suffer  the  very  things  for  which 
plaintiff  in  this  case  seeks  compensation  in  damages. 

Counsel  for  plaintiff,  in  support  of  their  position  that  the  action 
may  be  maintained,  though  no  arrest  of  defendant  or  seizure  of 
property  be  had  in  the  proceeding,  alleged  to  have  been  maliciously 
prosecuted,  cite  Oreen  v.  Cochran^  43  Iowa,  544,  and  Moffalt  v. 
Fishery  47  Iowa,  473.  In  the  first  case,  the  action  alleged  to  be 
malicious  was  a  proceeding  for  bastardy,  which  under  the  statute, 
operated  as  a  lien  upon  defendant's  lands  from  the  commencement. 
In  the  other  case,  the  action  which  was  the  foundation  of  plaintiff's 
cbiim  was  forcible  entry  and  detainer,  andx  before  final  disposition 
thereof  the  defendant  was  ousted  of  possession  of  the  land,  whereon 
was  a  coal  mine.  In  both  instances  the  property  of  the  respective 
defendants  was  reached  by  the  proceedings.  The  facts  of  these 
cases  are  not  within  the  rule  we  have  stated,  and  do  not  support 
counsel's  position. 

[Minor  points  omitted.] 

Jfidgment  affirm$d. 

Bebd,  J.,  took  no  part;  Seeybrs,  J.,  dissented. 
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(107  Peon.  St.  8.) 
BaOroad — negUffence — eantrUnOoiy — preiwnption, 

Ib  aetion  for  a  fatal  injury  at  a  street  and  railway  croflsing,  it  appeared  tlut 
the  deceased  was  approaching  the  crossing  in  a  wagon,  that  the  crosang  wis 
at  an  acute  angle,  and  the  view  was  so  obstructed  by  trees  and  com  that  a 
train  could  not  be  seen  beyond  ten  yards  from  the  track  and  then  for  only  fifty 
yards.  The  train  was  moving  forty  miles  an  hour  without  giving  wanuog- 
It  did  not  appear  that  the  deceased  stopped  or  looked  and  listened.  .flsM, 
that  a  nonsuit  for  contributory  negligence  was  improper.* 

ACTION  of  damages  for  death  of  plaintifPs  intestate  by  negli- 
gence.   The  opinion  states  the  case.     The  defendant  had 
judgment  below. 

Marriott  Brosius,  for  plaintiff  in  error. 

B.  M.  North  and  E.  D.  North,  for  defendant  in  error. 

Glabk,  J.  On  the  9th  day  of  July,  1880,  Philip  Sohnm,  accom- 
panied by  his  wife,  in  a  one-horse  phsston,  was  driving  southward 
on  the  road  leading  from  the  Lancaster  and  Middletown  turnpike 

*  See  Toknan  v.  Byracuw,  etc.,  E.  Go,  (98  N.  Y.  198),  60  Am.  Rep.  649. 
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to  Marietta,  and  about  the  hour  of  noon,  while  croBsing  the  track 
of  the  Pennfijlyania  Railroad  at  Peiflers,  near  Salnnga  station,  in 
Lancaster  county,  both  were  struck  by  the  engine  of  the  Niagara 
express  train,  moying  westward,  and  were  killed.  This  suit  is 
brought  by  the  children  of  Philip  Schum  to  recorer  damages  for 
his  death. 

The  carriage  road  crosses  the  railroad  from  the  north  at  an  acute 
angle,  and  in  the  space  north  of  the  railroad  and  east  of  the  car- 
riage road  was* a  field  of  corn;  in  the  angle  nearer  the  railroad  was 
a  willow  tree  twelve  or  fifteen  feet  high,  and  also  smaller  locust 
trees  and  bushes.  According  to  the  testimony  on  the  part  of  plain- 
tifb,  the  yiew  of  the  railroad  was  by  these  obstructions  so  obscured, 
that  a  traveller  approaching  tbe  railroad  from  the  north,  on  the 
carriage  road,  could  not  see  the  track  toward  the  east  until  he  arrived 
at  a  point  about  ten  yards  from  the  track,  and  then  it  was  visible  ^ 
only  for  a  distance  of  fifty  yards  east  of  the  crossing.  The  railroadi 
east  of  the  crossing  curved  sharply  to  the  north,  behind  a  bank  in 
the  com  field,  and  was  lost  to  view;  at  a  distance  of  about  one-third 
of  a  mile  it  crossed  the  turnpike  at  Salunga  station.  The  train 
▼as  moving  at  a  very  rapid  rate  of  speed  —  perhaps  forty  miles  an 
hour — and  it  does  not  appear  that  any  signal  of  its  approach  was 
given. 

When  the  testimony  on  the  part  of  the  plaintiffs  was  closed,  a 
compulsory  nonsuit  was  entered;  a  motion  made  to  take  off  that 
nonsuit  was  refused,  and  this  is  the  error  assigned.  The  nonsuit 
was  entered,  not  for  want  of  evidence  to  establish  negligence  on 
part  of  the  plaintiffs,  but  upon  the  ground  that  the  same  evidence 
which  established  negligence  of  the  company  proved  negligence  on 
part  of  the  decedent  contributing  to  the  result. 

What  constitutes  negligence,  in  a  given  exigency,  is  generally  a 
question  for  the  jury  and  not  for  the  court.  Negligence  is  want  of 
ordinary  care  under  the  circumstances;  the  standard  is  therefore 
necessarily  variable;  no  fixed  rule  of  duty  can  be  formed  which  can 
apply  to  all  cases.  A  course  of  conduct  justly  regarded  as  result- 
ing from  the  exercise  of  ordinary  care,  under  some  circumstances, 
would  exhibit  the  grossest  degree  of  negligence  under  other  cir- 
cumstances, the  opportunity  for  deliberation  and  action,  the  degree 
of  danger  and  many  other  considerations  of  a  like  nature  affect  the 
standard  of  care,  which  may  be  reasonably  required  in  a  particular 
case.    When  the  standard  shifts,  not  according  to  any  certain  rule, 
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)>iit  with  the  fncts  and  circumstances  developed  at  the  trial,  it  can- 
not be  determined  by  the  court,  but  must  be  sabmitted  to  the  jaiy. 

"  But/-  as  was  said  iu  McCuUy  v.  dark,  40  Penn.  St.  406,  '*  there 
are  some  cases  in  which  a  court  can  determine  that  omissions  consti- 
tute negligence.  They  are  those  in  which  the  precise  measure  of  datr 
is  determinate,  the  same  under  all  circumstances.  When  the  duty 
is  defined,  a  failure  to  perform  it  is  of  course  negligence,  and  may 
be  so  declared  by  the  court."  The  same  doctrine  is  announced  in 
Reeves  v.  Railroad  Co.,  30  Penn.  St.  454;  P.  R.  Co.  Y.ZOejZo 
Penn.  St.  318;  P.  R.  Co.  v.  Ogier,  35  Penn.  St.  71;  Carroll  y.  P. 
Ri  Co.,  2  Pennypacker,  158. 

It  has  been  held,  that  it  is  the  duty  of  a  traveller  on  the  highway, 
when  approaching  its  intersection  with  a  railroad  to  look  oat  for 
approaching  trains,  and  that  his  failure  so  to  do  is  not  merely  evi- 
dence of  negligence,  but  negligence  per  se.  Railroad  Co.  t.  Heik' 
man,  13  Wr.  60.  Before  attempting  to  cross  the  track  of  the  de- 
fendant's road,  it  was  the  duty  of  the  decedent,  under  any  circum- 
stances, and  especially  if  the  place  was  one  of  danger,  or  if  the  view 
was  obstructed,  to  stop  and  look  and  listen  for  the  locomotive;  his 
failure  to  have  performed  that  duty,- which  the  law  charged  upon 
him,  would  have  been  negligence  in  itself. 

However,  as  ruled  in  Railroad  Co.  v.  Weber,  18  Penn.  St  157;  s. 
o.,  18  Am.  Rep.  407,  it  is  not  incumbent  on  the  plaintiffs,  in  order 
to  recover  damages  for  the  death  of  Philip  Schum,  to  show  affirma- 
tively, that  before  attempting  to  cross  the  track,  he  did  stop  and 
look  and  listen.  The  common-law  presumption  is,  that  e?ery  one 
does  his  duty  until  the  contrary  is  proved,  and  in  the  absence  of  all 
evidence  on  the  subject,  the  presumption  is  that  the  decedent 
observed  the  precautions  which  the  law  prescribed.  In  the  case  at 
bar,  no  witness  was  called  who  saw  the  occurrence;  there  is  no  evi- 
dence whatever,  whether  in  fact  the  decedent  did  stop  and  look  and 
listen;  the  presumption  is  that  he  did;  proof  of  that  fact  was  no 
part  of  the  plaintiff's  case.  The  presumption  is  of  fact,  merely, 
and  may  be  rebutted,  but  we  are  without  evidence  on  the  subject; 
all  that  we  have  is,  that  as  he  came  upon  the  railroad,  he  was  struck 
down  by  the  locomotive. 

It  is  argued  however  that  at  any  point  within  ten  yards  from 
the  crossing,  on  the  carriage  road,  he  might  have  seen  the  train 
for  fifty  yards,  eastward  along  the  track,  as  the  track  was  pUinlj 
visible  for  that  distance;  that  he  was  on  level  ground,  iu  broad 
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daylight,  without  obstruction,  when  there  was  no  train  from 
the  other  direction,  and  that  if  he  had  looked,  he  would  have 
seen  what  must  have  been  right  before^  his  eyes;  that  if  he 
did  not  look  he  was  negligent,  and  if  he  did  he  was  negli- 
gent, in  attempting  to  cross  in  front  of  a  train  he  could  plainly 
flee.  This  proposition  is  certainly  plausible,  and  has  been  most 
ingeniously  and  forcibly  presented  by  the  learned  counsel  for  the 
defendant  in  error,  bnt  we  think  it  is  not  sound.  Starting  with 
the  presumption  that  the  decedent  did  look,  we  may  of  course  con- 
elade,  that  he  saw  the  advancing  train,  but  whether  he  saw  it  in 
time  to  avert  the  accident  is  merely  a  matter  of  inference  or  argu- 
ment; from  the  moment  the  train  was  first  visible,  it  was  but  two 
or  three  seconds  until  it  was  upon  him;  at  the  very  moment  the 
train  came  into  view,  he  may  have  been  in  the  act  of  crossing;  the 
time  intervening  is  too  short  to  afford  us  any  definite  knowledge; 
wc  cannot  precisely  locate  the  phseton  at  the  time  of  the  first  ap- 
pearance of  the  train,  so  as  to  define  the  decedent's  duty.  If  when 
the  train  came  into  his  view,  he  had  not  yet  committed  himself  to 
the  act  of  crossing,  and  was  in  a  place  of  safety,  it  was  his  duty  to 
remain  there  nntil  the  train  passed;  to  have  attempted  to  cross  then 
would  have  been  an  undoubted  act  of  negligence.  Oerety  v.  Rail- 
road Co.f  81  Penn.  St.  274;  Carroll  v.  Railroad  Co.y  2  Pennypacker, 
159.  The  presumption  is  that  he  saw  the  train,  but  what  was  his 
situation  with  reference  to  it  at  the  time  he  saw  it,  or  in  the  exer- 
cise of  diligence  and  reasonable  care  could  have  seen  it  P  If  he  had 
stopped  ten  yards  north  of  the  track  and  looked  for  the  train  he 
could  have  seen  it,  provided  it  was  within  fifty  yards  of  the  crossing; 
he  may  have  stopped  there  to  look  and  listen  and  it  may  not  have 
been  visible.  We  have  n6  right  to  assume  that  it  was;  from  that 
point,  at  the  rate  he  was  going,  if  he  moved  steadily  forward,  he 
was  six  seconds  from  the  track;  the  train,  fi*om  the  time  it  became 
visible,  was  but  two  or  three  seconds;  we  may  infer  therefore  that 
from  the  point  ten  yards  from  the  track  he  did  not  see  it.  Advancing 
toward  the  railroad,  he  may  have  fully  undertaken  the  crossing 
before  he  saw  the  train;  he  may  have  readied  a  point  in  the  pas- 
sage which  involved  more  danger  to  withdraw  than  to  proceed. 
The  relative  position  of  the  phaeton  and  the  train  has  been  fixed  by 
no  one  until  the  moment  of  the  accident;  and  the  whole  subject  of 
the  decedent's  duty  is  thus  left  open  to  conjecture  and  discussion. 
How  therefore  can  the  precise  measure  of  the  decedent's  duty  be 
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detennined  or  defined  by  the  court,  when  the  facts  npon  which  that 
duty  is  to  be  declared  are  unknown  ? 

In  the  case  of  Carroll  y.  Railroad  Co..  2  Pennypacker,  1 59,  it  clearly 
appeared,  from  the  eyidence  of  the  witnesses  for  the  plaintiff,  that 
they  saw  the  train  which  struck  the  plaintiff,  when  it  was  at 
the  eastern  end  of  the  depot,  and  that  the  plaintiff  conid  have 
seen  it,  from  where  he  said  he  stopped  and  looked;  the  relatiye 
position  of  the  plaintiff  and  the  train  at  the  time  was  ascertained. 
This  court  therefore  correctly  held,  that ''  it  is  in  yain  for  a  man  to 
say  he  looked  and  listened,  if  in  spite  of  what  his  eyes  and  ears 
must  haye  told  him,  he  walked  directly  in  front  of  a  moying  loco- 
motiye."  We  cannot  declare  the  measure  of  duty  incumbent  upon 
Philip  Schum  until  we  know  the  circumstances  in  which  he  was 
placed;  the  mere  fact  of  collision  proyes  nothing,  and  the  theoiy 
that  the  decedent,  from  a  place  of  safety  at  the  side  of  the  track, 
might  haye  seen  along  the  track  for  a  distance  of  fifty  yards,  in  the 
direction  of  the  approaching  train,  certainly  did  not  justify  the 
the  court,  under  the  circumstances  of  this  case,  in  saying  there  was 
negligence  on  the  part  of  the  deceased  as  matter  of  law.  A  man 
may  fairly  be  presumed  to  see  what  he  can  see,  when  it  is  his  duty 
to  look  for  it,  but  he  cannot  be  presumed  to  see  at  a  particular  time 
what  is  not  shown  to  haye  been  yisible  at  the  time. 

The  speed  of  the  train,  which  gaye  but  two  or  three  seconds  for 
deliberation  and  action;  the  time  reasonably  required  for  the  deoe^ 
dent  to  cross  the  track  after  he  had  fully  committed  himself  to  the 
act;  the  absence  of  the  usual  warning  of  the  train's  approach;  the 
topography  of  the  ground  and  the  opportunities  which  the  dece- 
dent had  for  self -protection,  were  considerations  perhaps  from  which 
the  jury  might  haye  drawn  an  inference  dr  arriyed  at  a  conclusion; 
but  it  is  yery  clear  that  the  court  was  in  error,  in  defining  a  duty 
without  any  proper  determination  of  the  facts  upon  which  alone 
that  duty  can  be  declared. 

We  haye  carefully  read  the  evidence  in  the  cause  and  find  noth- 
ing upon  which  to  rest  the  remaining  assignment  of  error;  no  such 
question  appears  to  be  raised  on  this  record  and  we  cannot  con- 
sider it. 

The  judgment  is  reyersed  and  dk  procedendo  awarded^ 

Judgment  rmterni. 
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aOTPenn.  St.»7.) 
Tretpan — premmption  of  ownership  of  timber, 

A.,  the  tenant  of  timber  land  of  B.,  cat  timber  on  tbat  land  and  also  on  ad* 

joining  land  belonging  to  others,  and  sold  it  to  C.     B.  replevied  the  timber 

'  and  converted  it  to  his  own  use.     In  trover  by  C.  against  B.  therefor,  held, 

that  the  prima  facie  x>Tesnmptlon  was  that  A.  had  the  right  to  cat  the  tim* 

ber  on  the  adjoining  property. 

rpROVER     The  head-note  and  opinion  show  the  ease.     The 
1     plaintiff  had  judgment  below. 

W,  P.  Jenis  and  Conrad  and  Mundorff,  for  plaintiff  in  error. 
Jmki  and   Clark,  for  defendants  in  error. 

Gbbek,  J.  We  are  not  able  to  say  there  was  any  error  in  the 
instrnctions  given  to  the  jury  on  the  subject  of  the  plaintiff's  title. 
The  only  complaint  that  is  made  relates  rather  to  the  title  of  the 
plaintiffs'  vendor  than  to  that  of  the  plaintiffs^  except  in  its  deriv- 
ati?e  character.  The  action  is  trover,  and  the  plea  was  ^'not 
guilty,"  which  of  course  required  the  plaintiffs  to  prove  their  title. 
This  they  did  by  showing  purchase  from  another  who  had  and 
delivered  possession  of  the  property,  a  timber  raft,  to  the  plain- 
tiffs. 

It  appeared  by  the  testimony  that  a  portion  of  the  timber  was 
cut  upon  lands  belonging  to  persons  other  than  the  vendor,  and 
the  defendant  complains  that  the  court  permitted  a  recovery  with-'^ 
out  requiring  the  plaintiffs  to  prove  affirmatively,  not  only  the  title 
of  the  plaintiffs  by  purchase  from  their  vendor,  but  also  the  full 
title  of  the  vendor.  It  was  proved  that  the  vendor  of  the  plaintiffs 
had  cut  and  delivered  the  timber;  there  was  no  evidence  showing 
that  the  persons  upon  whose  lands  the  timber  was  cut,  made  any 
objection  to  the  cutting,  or  any  claim  to  the  timber  after  it  was 
cut,  and  the  question  was,  what  was  the  presumption  in  the 
absence  of  evidence.  The  learned  judge  of  the  court  below  said 
that  the  presumption  was  that  the  cutting  was  rightfully  done  and 
not  wrongfully.  We  do  not  think  this  was  error.  It  did  not  at 
iU  conflict  with  the  right  of  the  defendant  to  show  title  in  an- 
TouLU  — 80 
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other  than  the  plaintiffs.  But  he  did  not  choose,  or  did  not  at- 
tempt to  do  this,  and  hence  there  was  nothing  in  the  case  on 
this  branch  of  the  subject,  except  the  presumptions  that  were  ap- 
plicable. 

Of  course  there  could  not  be  a  presumption  of  trespass,  of  wrong- 
doing. On  the  contrary,  the  mere  fact  of  cutting  without  objec- 
tion or  adverse  claim  by  the  owners  of  the  land,  after  several  years 
had  elapsed,  was  some  evidence  in  addition  to  the  natural  presump- 
tion that  persons  act  rightfully  rather  than  wrongfully,  in  support 
of  the  vendor's  title.  If  such  a  presumption  may  not  be  made  in 
such  circumstances,  it  would  follow  that  there  could  be  no  recov- 
ery, which  means  practically  that  a  presumption  of  wrong-doing 
must  be  made,  and  thus  what  might  be  a  perfectly  good  title, 
against  all  the  world,  be  lost  in  favor  of  one  who  had  no  pretense 
of  title.  The  plaintiffs  proved  a  perfect  prima  facie  title  by  show- 
ing a  purchase  and  payment  for  personal  property  from  the  person 
in  possession  of  it.  In  all  ordinary  cases  this  is  sufficient,  becaose 
as  a  rule  the  possession  of  personal  property  is  evidence  of  its  own- 
ership. We  think  this  is  all  that  is  required  in  actions  of  trover, 
unless  the  plaintiffs'  title  is  directly  challenged  by  the  defense.  We 
find  the  rule  thus  stated  in  2  Troub.  &  Haly's  Prac.,  §  1563:  "So 
possession  with  assertion  of  title,  or  even  possession  alone,  such  for 
instance,  as  the  finder  of  a  chattel  has,  gives  the  possessor  such  a 
property  as  will  enable  him  to  maintain  this  action  against  a  wrong- 
doer, for  possession  is  prima  facie  evidence  of  property;  but  as  the 
action  is  founded  on  property,  and  not  merely  on  possession,  it  is 
still  competent  for  the  defendant  to  show  a  paramount  title  in  a  third 
person."  Undoubtedly  in  any  ordinary  case  of  trover,  where  the 
subject  of  the  action  is  a  specific  chattel,  if  the  plaintiff  proves  that 
he  bought  and  paid  for  it  from  one  having  it  in  possession,  he  has 
made  out  s,  prima  facie  case  and  one  upon  which  he  can  recover, 
unless  there  is  evidence  impeaching  his  title.  Perhaps  the  pre- 
sumption is  not  quite  so  strong  where  the  property  consists  of  tim- 
ber cut  from  land  owned  by  another  than  the  plaintiff's  vendor.  But 
we  cannot  say  there  must  be,  in  such  a  [case,  a  presumption  that 
the  cutting  was  done  without  right.  On  the  contrary,  we  think 
with  the  learned  court  below,  that  when  a  man  does  an  act,  the 
presumption,  in  the  absence  of  evidence  otherwise,  is  that  he  acted 
rightfully  and  not  wrongfully.  This  does  the  defendant  no  harm. 
He  is  perfectly  at  liberty  to  disprove  the  presumption,  and  show  by 
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any  sufficient  testimony  that  it  does  not  apply  in  the  given  case. 
Nor  do  we  see  any  error  in  the  answer  to  the  defendants'  fonrth 
point  It  is  only  the  impossibility  of  distinguishing  goods  inter- 
mixed with  others,  that  transfers  the  title  to  the  whole  to  the 
one  who  is  innocent  of  the  intermixture.  But  if  they  may  be 
distinguished,  the  transfer  of  title  does  not  take  place,  and  of  course 
whoeyer  asserts  such  a  title  must  prove  it.  The  court  said  nothing 
more  than  this. 

Judgtnefit  affirmed. 

Stockwell  v.  McHenet. 

(107  Peon.  8t  S3T.) 

Deed  —  recording  —  indexing. 

An  index  is  not  essential  to  the  registration  of  a  deed.* 

PJECTMENT.    The  opinion  states  the  case. 

R.  Brown,  for  plaintiff  in  error. 
Gordon  £  Corbet,  for  defendant  in  error. 

Clark,  J.  The  Forest  County  Oil  and  Mining  Company  was 
incorporated  under  the  act  of  21st  April,  1854;  the  certificate  was 
formed  on  the  8th  March,  1865,  on  that  day  it  was  signed  and  ac- 
knowledged by  the  corporators;  on  the  10th  March,  1865,  it  was 
certified  by  the  attorney-general,  and  on  the  26th  March,  1865,  it 
was  recorded  in  the  office  for  recording  of  deeds,  etc.,  in  the  county 
of  Forest  where  the  business  of  the  company  was  to  be  conducted. 
Letters- patent  were  issued  by  the  governor  on  11th  April,  1865,  as 
provided  by  the  act  of  7th  May,  1855.  The  lands  in  dispute  are 
embraced  in  the  certificate,  and  by  the  provisions  of  the  act  of  1854, 
constituted  part  of  the  common  stock  of  the  company,  in  which 
the  shares  for  all  legal  purposes  whatsoever  are  deemed  personal 
estate. 

On  the  12th  August,  1875,  Roxalina  McHenry,  executrix  of  A. 
E.  McHenry,  deceased,  obtained  a  judgment  against  the  company, 
and  upon  executions  thereon  the  lands  were  sold;  the  plaintiff's 

title  is  derived  through  the  sheriff's  sale.     On  the  29th  July,  1874, 

"     ' "  — — — — —  i< 

♦See  45  Am.  Rep.  189.  note;  30  id.  250. 
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Alexander  McAndre>r  and  Samuel  Warren,  two  of  the  corporators, 
npon  a  good  and  Talaable  consideration  executed  a  mortgage  on 
what  they  recite  as  their  undivided  interest  in  the  lands  in  dispute 
to  William  H.  Stookwell,  and  the  defendant's  title  is  deriyed 
through  a  sale  on  this  mortgage. 

The  court  below  was  certainly  correct  in  concluding  that  the 
legal  effect  of  the  incorporation  was  to  vest  in  the  company  the  title 
to  all  the  lands  in  the  certificate  described,  without  any  farther 
conveyance  or  assignment.  By  the  subsequent  act  of  27th  March, 
1865,  this  was  enacted  to  be  the  true  intent  and  meaning  of  the 
original  statute;  but  this  amendatory  provision  was  in  this  respect 
merely  declaratory  of  its  obvious  meaning,  and  was  perhaps  intended 
to  dissipate  any  doubts  which  might  exist  on  that  subject.  A  carefol 
study  of  the  statute  of  1854  will,  we  think,  lead  to  this  conclasion. 

The  recorder  of  deeds  in  Forest  county  however,  in  the  recording 
of  this  certificate,  did  not  enter  the  names  of  the  parties  signing  it 
among  the  grantors  in  the  index  of  deeds  and  conveyances  in  his 
oflSce,  nor  was  the  ownership  of  the  land  otherwise  manifested 
by  actual  occupancy,  improvement  or  cultivation.  The  question 
therefore  arises,  whether  the  record  of  the  articles  of  association 
transferring  the  title  from  Alexander  McAndrew  and  Samuel  War- 
ren to  the  Forest  County  Oil  and  Mining  Company,  not  having 
been  thus  indexed,  was  constructive  notice  to  the  mortgagee,  and 
those  claiming  under  him;  this  was  in  substance  the  point  reserved. 

By  the  act  of  27th  March,  1865,  the  recorder  of  deeds  is  required 
so  to  index  instruments  of  this  character,  that  the  names  of  the 
parties  signing  them  shall  appear  among  the  grantors,  in  the  index 
of  deeds  and  conveyances;  by  the  later  statute  of  18th  March,  1875, 
he  is  required  to  keep  not  only  a  direct  but  an  adsectum  index  also, 
and  it  is  provided  that  the  entry  of  recorded  deeds  and  mortgages 
in  such  indexes  shall  be  notice  to  all  persons  of  the  recording  of  the 
same.  This  certificate  however  was  recorded  on  the  26th  March, 
1865,  which  was  prior  to  the  passage  of  either  of  the  statutes  re- 
ferred to,  and  as  they  are  not  retroactive  in  effect,  they  can  have  no 
application  to  the  case  under  consideration. 

Assuming  therefore  that  the  certificate  was  in  the  nature  of  a 
conveyance,  and  that  a  proper  indexing  required  that  the  names  of 
the  corporators  contributing  the  land  should  be  placed  with  the 
grantors,  it  does  not  follow  that  the  failure  of  the  recorder  so  to  d<» 
invalidated  the  record.     Prior  to  the  act  of  18th  March,  1875.  at 
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least  it  was  well  settled  that  a  deed  was  in  contemplation  of  law  re- 
corded when  it  was  left  iD  the  recorder's  office^  and  pnt  upon  the 
entry-book  for  that  parpose. 

The  duty  of  the  recorder  was  to  recOTd  it,  and  the  responsibility 
rested  npon  him  for  any  dd!aalt  in  the  propw  discharge  of  that 
duty;  the  consequences  of  his  default  could  not  be  visited  upon  the 
owner,  who  had  done  all  that  the  law  required,  in  depositing  the 
deed  in  the  office  for  that  purpose.  A  ditferent  doctrine  was  per- 
haps  declared  in  LucKs  Appeal,  44  Penn.  St.  519,  where  it  was  held 
that  mortgages  must  be  recorded  in  a  ^^  mortgage-book/'  and  that 
they  are  not  properly  recorded  in  any  other  book,  where  they  can 
not  be  found  by  means  of .  a  ^'  mortgage  index; "  but  that  case  was 
expressly  overruled  in  Olading  y.  Frick,  88  Pcnn.  St  460,  where  it  was 
said  by  Paxson,  J.,  **  We  feel  ourselves  constrained  to  return  to 
the  rale  laid  down  by  Chief  Justice  Gibson  in  McLanahan  v. 
Reeside,  9  Watts,  511.  ^It  is  indeed,'  says  the  chief  justice,  'of 
no  account  that  the  conveyance  and  the  articles  were  not  recorded 
in  the  book  set  aside  for  mortgages;  the  keeping  of  such  a  book  is 
an  arrangement  to  promote  the  convenience  of  the  officer  by  con- 
tracting the  surface  over  which  he  is  to  search  for  a  particular 
thing;  he  is  bound  to  furnish  precise  information,  get  it  as  he  may, 
of  every  registry  in  his  office,  whether  made  in  the  right  place  or 
not/  "  Clader  v.  I7ioma8,  89  Penn.  St.  343,  and  Paige  v.  Wheeler, 
92  Penn.  St  282,  are  to  the  srime  effect. 

The  remark  of  Chief  Justice  Woodward,  in  Speer  v.  Bvana,  47 
Penn.  St  141,  that  the  index  is  an  indispensable  part  of  the  record, 
is  not  to  be  regarded  as  an  adjudication  to  that  extent;  that  case 
turned  upon  the  question  of  actual  notice.  Schell  v.  Stein,  76  Penn. 
St  398;  8.  a,  18  Am.  Rep.  416.  No  duty  rested  upon  the  Forest 
County  Oil  and  Mining  Company  to  supervise  the  action  of  the  re- 
corder, to  see  that  he  made  the  record  and  indexed  theconreyance. 
Brown  £  WocPs  Appeal.  3  W.  N.  C.  35;  Wyominfi  Hankie  Appeal, 
11  W.  N.  C.  567.  Constructive  notice  of  the  conveyance  must 
therefore  be  imputed  to  the  holder  of  the  Stockwell  mortgage,  as 
well  as  to  those  claiming  under  it;  that  notice  being  the  implication 
which  the  law  attaches  to  the  registration  of  the  certificate. 

We  are  of  opinion  therefore  that  the  learned  court  was  clearly 
right  ID  entering  judgment  for  the  plaintiff  on  the  questiou  reserve'^ . 

The  judgment  is  therefore  affirmed. 

Judgment  njilrmea. 
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Baseb's  Appeal. 

(107P6nn.8t.881.) 
W%U — rtfer&nee  to  eoBtraneotu  writing, 

A  wiU  was  written  on  the  first  and  third  pages  of  a  sheet  of  paper,  and  signed 
at  the  end  of  the  third  page.  In  a  devise  to  A.,  on  the  third  page,  num- 
bered "  4th,"  certain  words  describing  the  property  devised  were  erased,  and 
the  words  ''  See  next  page  "  were  there  interlined.  On  the  foarth  page  wis 
an  unsigned  clause,  numbered  "  4th,"  making  a  bequest  to  A.,  and  additional 
bequests  to  others.  The  draftsman  testified  that  the  erasure  and  interlinea- 
tion and  the  writing  on  the  fourth  page  were  made  by  him  by  testator's  di- 
rection, prior  to  the  signing,  and  he  identified  the  clause  on  the  fourth  page 
as  the  subject  of  reference  on  the  third  page.  HM,  that  the  danse  on  the 
fourth  page  was  part  of  the  will. 

Q UFPIOIENTLY  reported,  49  Am.  Sep.  464 
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(l(rrPeim.8t.688.) 
ffUerett  —  on  unliquidated  damages, 

Li  ai^  action  of  damages  for  destruction  of  property  by  negligence,  interest  oa 
the  damages  from  the  time  of  destmetion  is  allowable.* 

ACTION  for  negligent  destraction  of  personal  property.    The 
opinion  states  the  point.    The  plaintiff  had  judgment  below. 

W.  B.  Badgers,  city  solicitor,  for  plaintiff  in  error. 

George  D.  BiddU  and  John  Barton,  for  defendants  in  error. 

Paxson,  J.  [Omitting  other  points.]  It  was  not  controrerted 
at  the  trial'  below  that  the  plaintiffs  occupied  a  portion  of  the 
wharf  belonging  to  the  city  of  Allegheny,  nor  that  they  paid  rent 
or  wharfage  therefor,  nor  that  at  the  time  of  the  accident  they  had 
H  certain  amount  of  property  at  their  wharf,  and  that  a  rise  in  the 

*  See  81  Am.  Rep.  494. 
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riyer  brought  down  a  large  amount  of  ice,  and  carried  away  and 
destroyed  a  large  amount  of  plaintiffs'  property. 

The  fifth  assignment  alleges  that  the  court  below  erred  in  in- 
structing the  jury  that  if  they  found  for  the  plaintiff  they  should 
allow  interest.  We  see  no  error  in  this.  Weir  v.  County  of  Alle- 
gheni/y  95  Penn.  St.  415,  is  not  in  point.  That  was  a  suit  against  the 
county  to  recover  damages  for  the  destruction  of  the  plaintiff's 
property  by  riotei*s,  and  it  was  held  that  as  the  suit  was  brought 
under  a  special  statute  which  gave  no  interest,  none  could  be  re- 
covered. It  is  laid  down  by  Mr.  Sedgwick,  in  his  Measure  of  Dam- 
ages, voL  2,  p.  158,  that  interest  may  be  recovered  "  where  it  can 
be  claimed  as  a  right,  either  because  there  is  an  express  contract  to 
pay  it,  or  because  it  is  recoverable  as  damages  which  the  party  is 
legally  bound  to  pay,  or  for  money  or  property  improperly  with- 
held." In  the  case  in  hand  interest  was  clearly  recoverable  as  a 
part  of  the  damages.  Without  the  addition  of  interest  on  the 
value  of  the  property  from  the  time  it  was  destroyed,  the  remedy 
of  the  plaintiffs  would  be  inadequate.  In  the  case  of  Pennsylvania 
Railroad  Co.  v.  Patterson,  73  Penn.  St.  491,  there  was  a  recovery  of 
interest  under  analogous  circumstances,  and  although  error  was  not 
assigned  to  such  recovery,  the  omission  is  significant  as  to  the  state 
of  the  law  upon  this  point.  We  are  of  opinion  that  interest  was 
properly  allowed. 

Judgment  affirmed. 


Collins'  Appeal. 

aarPedii.St.MO.) 
Pledge — equitable. 


For  tlie  pnrpoM  of  borrowing  monej  from  B.,  to  form  a  limited  parmeTship, 
A.  execated  an  instrument  pledging  to  B.  all  his  interest  in«the  limited 
partnership  of  A.  and  C,  A.  to  remain  in  possession,  bat  to  make  an  assign- 
ment of  his  interest  on  demand.  The  proposed  partnership  was  formed, 
bat  nnder  another  name,  including  additional  parties.  B.  lent  the  money 
to  A./  who  contributed  it  to  the  capital  of  the  partnership.  No  assignment 
was  ever  made  nor  demanded.  A.  died  insolvent,  but  upon  the  subsequent 
winding  up  of  the  partnership  a  balance  of  profits  remained,  and  A.  's  share 
thereof  was  paid  to  his  executor.  Upon  distribution  of  said  fund,  held, 
that  B.  was  entitled  to  receive  the  amount  of  the  pledge  to  the  exclusion  of 
t  general  creditor  of  A. 
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APPEAL  from  decree  of  dktribation  in  OrphuiB'  Oomt    The 
opinion  states  the  case. 

C.  Stuart  Patterson  and  B.  0.  Meliurtrie,  for  appellant 

B,  Hunn  Hannati  and  Wtn.  C.  Hanms,  for  ^ipeUees. 

Obeen,  J.  If  the  instrument  of  November  23,  1875,  consti- 
tnted  a  valid  equitable  pledge  of  the  interest  which  prodnced  the 
fund  for  distribution,  the  other  contentions  in  the  case  become  im- 
material and  will  not  require  consideration.  Of  course  there  is  no 
pretense  of  a  legal  lien,  but  a  pledge  in  equity,  available  to  the 
pledgee,  does  not  depend  upon  the  considerations  which  are  requis- 
ite to  the  creation  of  a  lien  at  law.  1'he  chief  objection  to  the 
operation  of  the  instrument  in  question  us  a  pledge  is  thaf  the 
thing  proposed  to  be  pledged,  that  is,  Hulse's  interest  in  a  partner- 
ship between  him  and  Alexander  W.  Wistor,  nerer  came  into  exist- 
once,''  and  therefore  there  was  nothing  u\y)n  which  the  paper 
oould  operate.  Designated  with  precision,  and  bv  its  legal  name, 
the  interest  which  produced  the  fund  was  a  one-half  interest  in  the 
oapital  stock  of  a  limited  partnership  called  the  Centennial  Rolling 
Chair  Company,  limited.  The  partnership  was  organized  under 
the  act  of  June  2,  1874,  and  the  persons  who  composed  it  were 
Charles  F.  Hulse,  Tliomas  G.  Rice,  Alexander  W.  Wister,  Wiliiain 
B.  Bodgers,  Jr.,  Langhome  Wister  and  Isaac  Collins.  The  capital 
^tock  was  1^5,000,  of  which  Charles  F.  Hulse  held  112,500,  aud 
the  others,  different  sums  aggregating  $12,500.  The  agreement 
-creating  the  partnership  was  dated,  signed  and  acknowledged  on 
February  9,  1876,  and  recorded  on  the  11th,  two  days  later. 
The  certificate  of  organization  recites  that  the  parties,  naming 
them  all,  '*  have  entered  into  a  limited  partnership  association  for 
the  business  of  furnishing  for  hire,  rolling  chairs  for  the  accommo- 
dation an(f  conveyance  of  persons  within  the  grounds  and  buildings 
of  the  Centennial  Exhibition,  under  and  by  Tirtue  of  the  act  of 
Assembly  of  the  Commonwealth  of  Pennsylyania^  approred  the 
second  dav  of  June.  A.  D.  1874." 

The  fifth  clause  of  the  certificate  is  in  the  following  words:  "The 
general  nature  and  character  of  the  business  intended  to  be  trans- 
acted by  the  said  partnership  association  is  the  furnishing  for  hire 
of  rolling  chairs  for  the  accommodation  and  cony eyance  of  persons 
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within  the  grounds  and  buildings  of  the  Centennial  Exhibition* 
and  the  office  of  the  said  association  is  to  be  located  in  the  city  of 
Philadelphia."  There  is  nothing  in  the  other  i^arts  of  the  certifi- 
cate which  conflicts  in  any  manner  with  the  foregoing  description  of 
the  purpose,  character  and  object  of  the  undertaking  or  enterprise 
in  which  the  parties  to  it  engaged. 

The  paper  of  November  23,  1875,  thus  describes  the  subject  of 
the  pledge:  "Whereas  Frederick  Collins  has  agreed  to  advance 
Charles  F.  Hulse  $10,000,  which  said  Hulse  proposes  to  use  as 
capital  in  an  undertaking  of  himself  and  Alexander  W.  Wister,  to 
famish  rolling  chairs  for  the  Centennial  Exhibition;  and  the  said 
Hulse  for  the  purpose  of  securing  the  said  Collins  for  the  said  loan 
and  the  repayment  of  the  same  with  interest,  hereby  pledges  to  the 
said  Collins  all  his  the  said  Hulso's  interest  in  the  said  partnership 
'limited,'  of  Hulse  and  Wister;  and  he  further  agrees  to  assign  and 
deliver  possession  of  all  said  interest  he  holds  in  the  partnership  of 
Hulse  &  Wister,  at  any  time  before  the  repayment  of  said  loan  to  said 
Collins  that  the  said  Collins  may  elect  to  demand  such  possession, 
when  the  agreement  made  by  him,  the  said  Hulse,  for  the  proper 
conducting  of  the  business  aforesaid,  shall  be  assumed  and  executed 
by  the  said  Collins,  and  after  the  repayment  of  said  loan  and  inter- 
est and  the  necessary  expenses  attendant  therefor,  the  excess  of 
receipts  for  said  business  shall  be  paid  to  Elizabeth  D.  Hulse,  the 
wife  of  the  said  Charles  F.  Hulse."  This  paper  is  very  defectively 
and  inaccurately  drawn,  and  it  is  owing  to  this  fact  that  the  pres- 
ent litigation  has  arisen.  There  was  no  partnership  of  Hulse  & 
Wister,  or  of  them  with  other  persons,  in  existence  at  the  time  the 
instrument  was  executed,  yet  in  the  second  and  third  clauses  of  the 
paper  a  partnership  is  referred  to  as  already  in  existence,  and  in  the 
definite  name  of  Hulse  ft  Wister.  It  is  this  confusion  of  reference 
that  occasions  the  dispute  as  to  the  meaning  of  the  whole  instrument. 
To  understand  just  what  it  was  that  the  parties  were  negotiating 
about,  we  must  refer  to  the  recital  in  which  the  very  subject-matter 
of  the  joint  enterprise  which  was  proposed  to  be  established  or  en- 
gaged in  is  more  accurately  described.  In  substance  it  is  this: 
Collins  agrees  to  lend  Hulse  $10,000,  to  be  used  by  the  latter  as 
<'apital  in  an  undertaking  of  himself  and  Wister  to  furnish  rolling 
chairs  for  the  Centennial  Exhibition.  Now  this  *' undertaking" 
had  not  then  been  brought  into  existence,  but  that  is  precisely  what 
was  subseqently  done  by  the  organisation  of  the  limited  partnership. 
Vol.  LII  —  61 


482  PENNSYLVANIA, 

Ck>nin8'  Appeal. 

Hake  and  Wister  did  thereby  engage  "in  an  undertaking"  to  fur- 
nish rolling  chairs  for  the  Centennial  Exhibition.  It  is  true  others 
Joined  them  in  the  enterprise,  bat  that  circumstance  does  not  alter 
the  fact  that  Hulse  and  Wister  engaged  in  it,  and  it  is  entirely 
immaterial,  as  the  interests  of  the  other  parties  do  not  affect  any 
present  question  between  these  parties.  If  Hulse  and  Wister  had 
alone  established  the  partnership,  and  the  others  had  subsequently 
acquired  their  interests,  it  could  hardly  be  pretended  that  the  part- 
nership referred  to  in  the  paper  has  never  come  into  existence,  yet 
whether  the  interests  of  the  other  parties  were  acquired  originally 
or  subsequently  can  certainly  make  no  difference.  At  least  three 
persons  would  be  absolutely  requisite  to  the  creation  of  any  ''lim- 
ited "  partnership  under  the  act  of  1874,  and  as  that  kind  of  a 
partnership  appears  to  have  been  contemplated  by  the  paper,  other 
persons  than  Hulse  and  Wister  must  necessarily  have  joined  therein. 
Moreover  there  is  no  express  engagement  or  necessary  inference 
that  other  persons  were  not  to  be  interested  in  the  proposed  part- 
nership, and  the  fact  that  there  were  such  is  therefore  not  incon- 
sistent with  the  actual  intent  of  the  parties  in  their  description  of 
the  subject-matter  of  the  pledge.  It  seems  to  us  the  only  material 
question  in  the  controversy  on  this  branch  of  the  case  is  as  to  the 
identity  of  the  subject-matter  of  the  pledge  with  the  description 
of  it  contained  in  the  paper.  It  is  not  at  all  disputed  that  the 
fund  for  distribution  was  the  sole  product  of  Hulse's  interest  in  the 
capital  of  ''  an  undertaking  "  *'  to  furnish  rolling  chairs  for  the  Cen- 
tennial Exhibition.''  It  is  equally  certain  that  Hulse  and  A.  W. 
Wister  were  parties  to  that  undertaking.  It  is  not  pretended  there 
was  any  other  undertaking  of  this  nature  in  which  these  two  per- 
sons were  interested,  and  it  is  asserted  and  not  denied  that  the 
very  sum  of  110,000,  which  Collins  loaned  to  Hulse,  was  traced  by 
the  testimony  directly  into  this  limited  partnership,  and  consti- 
tuted its  capital  to  that  extent.  The  actual  sum  loaned  was  eren 
more,  112,410,  the  whole  of  which  went  into  the  partnership. 

Now  the  material  part  of  the  description  of  the  subject  of  the 
pledge,  contained  in  the  paper  of  November  23, 1876,  is  "capital  in 
an  undertaking  to  furnish  rolling  chairs  for  the  Centennial  Exhibi- 
tion." This  is  a  description  of  the  thing  itself,  and  it  is  literally 
complied  with  by  the  subject-matter  which  produced  the  fund  in 
court  The  subsequent  language  is  rather  of  reference  than  de- 
scription, thus:  **  The  said  Hulse's  interest  in  the  said  partnership 
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'limited'  of  HuLse  &  Wister."  There  was  no  "partnership  lim- 
iftd  *'  previously  described,  and  the  only  antecedent  of  the  whole 
phrase  is  the  '^  undertaking  "  to  famish  rolling  chairs.  It  is  per- 
fectly plain  to  ns  that  the  second  phrase  is  a  mere  careless  and 
inartistic  reference  to  the  actual  subject  more  accurately  described 
in  the  first  sentence.  The  two  are  not  necessarily  inconsistent. 
They  were  intended  to  relate  to  and  indicate  the  same  thing. 
MoreoTer  the  parties  may  then  haye  supposed  that  the  partnership 
when  formed  would  be  named  ''Hulse  &  Wister/'  and  therefore 
referred  to  it  by  that  name,  and  yet  when  it  came  to  be  established 
may  have  decided  to  give  it  another  name.  If  the  actual  partnership 
Bubsequently  created  was  the  same  one  which  the  parties  in  reality 
contemplated,  and  provided  for,  in  executing  the  written  pledge,  it 
is  certainly  unimportant  whether  the  name  of  it,  which  at  the  best 
was  but  -arbitrary,  remained  the  same  or  was  changed.  Had  the 
words  **  his,  the  said  Hulse's,  interest  in  the  said  partnership  lim- 
ited of  Hulse  &  Wister,"  been  the  only  words  in  the  instrument  de- 
scribing the  subject  of  the  pledge,  the  case  would  have  been  differ- 
ent But  such  is  not  the  fact,  and  we  read  the  instrument  in  accord 
with  the  manifest  intent  of  the  parties  when  we  hold  that  it  was  a 
pledge  of  Hulse's  interest  in  the  capital  of  limited  partnership,  in- 
tended  to  be  formed  thereafter,  and  actually  so  formed,  the  purpose 
of  which  was  to  furnish  rolling  chairs  for  the  Centennial  Exhibi- 
tion. This  being  so,  the  paper  must  have  the  same  legal  effect  as 
if  it  had  contained  an  accurate  description  of  the  subject  of  the 
pledge,  that  subject  having  produced  the  fund  for  distribution. 

This  raises  the  only  remaining  question,  to- wit,  whether  a  valid 
and  binding  pledge  can  be  given  of  the  interest  of  the  pledgor,  in  a 
partnership  to  be  subsequently  created,  so  as  to  secure  to  the 
pledgee  a  priority  of  a  lien  as  against  other  unsecured  creditors. 
In  such  a  case  the  subject  of  the  pledge  is  necessarily  incapable  of 
manual  possession  or  of  actual  delivery.  It  is  in  no  sense  a  specific 
chattel,  and  even  as  a  chose  in  action  it  cannot  be  enjoyed  in  pos- 
session until  after  the  partnership  has  been  closed,  the  debts  paid, 
the  rights  of  the  partners  as  between  themselves  adjusted,  and  the 
resulting  amount  due  the  pledgor  ascertained.  The  interest  comes 
into  existence  as  soon  as  the  partnership  is  created,  but  it  is  an  un- 
certain quantity  until  dissolution  and  final  settlement.  It  is  intan- 
gible as  a  res.  It  may  be  something,  or  it  may  be  nothing.  But 
in  legal  and  in  equitable  contemplation  it  is  an  entity  which  may 
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be  mbjeet  to  any  kind  of  contract  relation  which  is  possible  to  sach 
forms  of  property.  Partnerahip  interests  are  of  infinite  Yurietf 
and  of  enormous  extent  and  valoe.  In  the  businasB  world  they  are 
the  subjects  of  daily  transactiona  in  ail  oirilized  soeieties.  Within 
the  limitations  which  arise  out  of  their  peculiar  characteristics 
they  may  be  dealt  with  as  other  personal  property.  One  objection 
to  the  validiiy  of  the  pledge  in  the  present  case  is  that  the  interest 
in  question  had  no  existence  at  the  date  of  the  instrument  creating 
the  pledge,  and  for  this  reason  also  there  was  nothing  upon  which 
it  could  operate.  Indeed  that  was  the  ground  upon  which  the 
learned  court  below  decided  the  case  against  the  appellant.  Bat  in 
other  forms  of  property  that  objection  does  not  avail.  In  the  esse 
of  Railroad  Co,  v.  Woelpper,  64  Penn.  St.  3G6,  Shauswood,  J.,  said: 
^^  But  it  is  objected  that  no  person^  natural  or  artificial,  can  grant 
what  he  does  not  possess  or  own  at  the  time  of  the  grant  Qui  non 
liabety  ille  non  det.  Yet  even  at  law  this  rale  is  not  withont  some 
qualifications.  A  man  may  grant  the  future  accretions  or  increase 
of  any  subject  which  he  owns  at  the  time  of  the  grant,  as  all  the 
wool  which  shall  grow  on  his  sheep  for  a  term  of  years."  *  *  ♦ 
'^  But  it  is  not  necessary  to  maintain  that  the  rolling  stock  and 
equipments  of  a  railroad  are  part  of  its  accretions  and  fixtures,  so 
as  to  make  the  transfer  good  at  law.  It  is  unquestionably  good  in 
equity.  Contingent  estates  and  interests,  though  not  assignable  at 
law,  are  assignable  in  equity;  and  they  may  also  be  the  subject  of  a 
contract,  which  when  made  for  valuable  consideration,  will  be  spe- 
cifically enforced  when  the  event  happens."  *  *  *  "It  is  a 
plain  corollary  from  these  principles  that  a  court  of  equity  will 
treat  a  mortgage  of  property  to  be  subsequently  acquired,  whether 
it  be  real  or  personal,  as  a  binding  contract,  which  attaches  to  the 
thing  when  acquired.  Equity  considers  that  as  actually  done  which 
a  chancellor  would  decree  to  be  done."  Judge  Story,  in  his  work 
on  Equity  Jurisprudence,  section  1039,  says:  *^  To  make  an  assign- 
ment valid  at  law  the  thing  which  is  the  subject  of  it  must  haye 
actual  or  potential  existenee  at  the  time  of  the  grant  or  assignment. 
But  courts  of  equity  will  support  assignments  not  only  of  choses  in 
action  and  of  contingent  interests  and  expectancies,  but  also  of 
things  which  have  no  present  actual  or  potential  exist^ioe,  but  rest 
in  mere  possibility;  not  indeed  as  a  present  positive  transfer,  opera- 
tive  in  preseniiy  for  that  can  only  be  of  a  thing  in  esse,  but  as  a 
present  contract  to  take  effect  and  attach  aa  soon  as  the  thing 


OCTOBER  TERM,  1883.  485 

Collins'  Appe&l. 


oomee  in  «r««."  In  the  case  Jn  re  Siiip  Warre,  8  Price,  269,  «n  as- 
signinent  of  the  freight  and  earnings  of  a  Toyage  yet  to  be  made, 
was  npheld  in  eqaity.  Lord  Eldox  said:  **  I  am  not  aware  that  it 
has  ever  been  ruled  in  equity,  and  I  apprehend  that  it  is  has  not, 
that  the  freight  of  a  voyage  that  is  intended  to  be  made,  although 
not  an  existing  voyage,  may  not  be  assigned  in  equity/'  In  MitcheU 
V.  Wifisloic,  2  Story,  631,  the  court  sustained  the  Timidity  of  a  mort- 
gage of  all  tools  and  muchinery  which  might  be  purohaaed,  and  all 
cutlery  stock  which  might  be  manufactured,  or  purchased,  during 
a  period  of  four  years  from  the  date  of  the  mortgage.  In  the  case 
of  HolroydY.  Marshall,  10  H,  L.  Cas.  191,  Westbury,  L.  C,  said: 
'*  But  if  a  vendor  or  mortgagor  agrees  to  sell  or  mortgage  property, 
real  or  personal,  of  which  he  is  not  possessed  at  tlie  time,  and  he 
receives  the  consideration  for  the  contract,  and  afterward  becomes 
possessed  of  property  answering  the  description  in  the  contract, 
there  is  no  doubt  that  a  court  of  equity  would'com3)el  him  to  per- 
form, and  that  the  contract  would  in  equity  transfer  the  beneficial 
interest  to  the  mortgagee  or  purchaser  immediately  on  the  property 
being  acquired.  This  of  course  assumes  that  the  supposed  con- 
tract is  one  of  that  class  of  which  a  court  of  equity  would  decree 
the  specific  performance.  If  it  be  so,  then  immediately  on  the 
acquisition  of  the  property  described,  the  vendor  and  mortgagor 
would  hold  it  in  trust  for  the  purchaser  or  mortgagee,  aooording  to 
the  terms  of  the  contract."  Lord  Chelmsford  said:  "At  law 
property  non-existing,  but  to  be  acquired  at  a  future  time,  is  not 
assignable;  in  equity  it  is  so.  At  law,  although  a  power  is  given  in 
the  deed  of  assignment  to  take  possession  of  after-aoquired  prop- 
erty, no  interest  is  transferred  unless  possession  is  actually  taken; 
in  equity  it  is  not  disputed  that  the  moment  the  property  comes 
into  existence  the  agreement  operates  upon  it." 

These  principles  have  been  recognized  and  enforced  in  this  court: 
In  Mc Williams  v.  Nisly,  2  S.  &  R.  518,  Gibsox,  J.,  said:  "In 
equity  a  grantor  conveying  land  for  which  he  has  no  title  at  the 
time,  shall  be  considered  a  trustee  for  the  grantee,  in  case  at  any  time 
afterward  he  should  acquire  title."  In  Cluw  v.  Barnet,  11  S.  &  R. 
391.  it  was  said:  **  The  facts  presented  constitute  the  ordinary  case 
of  a  conveyance  before  the  grantor  has  acquired  the  title,  in  which 
the  conveyance  operates  as  an  agreement  to  convey,  which  when  the 
title  has  been  subsequently  acquired  may  be  enforced  in  chancery." 
In  BayUrw  Commonwealth,  40  Penn.  St. \^,  Strong,  J., says:  "  But 
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though  a  conYejance  of  an  expectancy  as  such  is  impossible  at  law, 
it  may  be  enforced  in  equity  as  an  executory  agreement  to  conTey, 
if  it  be  sustained  by  a  sufficient  consideration.  This  has  often  been 
decided.** 

It  is  nnnecessary  to  prolong  these  citations.  They  prove  clearly 
that  the  existence  of  the  subject  of  the  pledge  at  the  time  the  coutract 
of  pledge  is  made  is  not  at  all  necessary.  If  it  comes  into  existence 
afterward,  it  is  affected  in  equity  at  once  by  the  lien  stipulated  for. 
There  is  no  doubt  that  the  principles  illustrated  by  the  foregoing 
decisions  are  applicable  to  cases  of  sales,  absolute  assignments  and 
mortgages.  But  owing  to  the  peculiar  character  of  the  instmment 
executed  by  Hulse  in  this  case,  we  have  had  much  doubt  whether 
they  were  applicable  to  this  particular  contract. 

The  difficulty  has  been  that  while  there  is  a  distinct  pledge,  in 
terms  of  present  operation,  of  the  interest  of  Hulse  in  the  con- 
templated undertaking  and  partnership,  there  is  no  actual  assign- 
ment, and  no  provision  for  an  absolute  assignment.  An  assignment 
is  provided  for,  and  we  could  readily  hold  it  to  be  an  equitable  as- 
signment if  it  were  not  for  the  fact  that  the  obligation  of  Ualse 
to  make  it  only  arose  after  demand  made  on  the  part  of  Collins, 
and  no  such  demand  was  ever  made.  The  obligation  to  assign 
therefore  not  having  arisen  under  the  express  terms  of  the  contract, 
and  there  being  no  actual  assignment,  and  no  absolute  or  unquali- 
fied agreement  to  assign  contained  in  the  instrument,  we  find  what 
seems  to  us  an  insuperable  difficulty,  under  the  authorities,  in  the 
way  of  treating  this  paper  -as  an  equitable  assignment  of  Hulse's 
interest  in  the  proposed  partnership.  We  think  also  it  is  not  prac- 
ticable to  regard  the  indebtedness  of  Uulse  to  George  D.  Parrish's 
estate  as  a  partnership  debt.  Whatever  might  have  been  its 
quality  in  this  respect  prior  to  the  decree  finally  made  in  the  litiga- 
tion for  the  settlement  of  the  afairs  of  the  firm  of  Price,  Parrish 
&  Co.,  when  that  decree  was  made  it  was  a  several  as  well  as  a  joint 
judgment  against  Hulse's  executor.  We  do  not  see  how  we  can  go 
behind  that  decree  in  this  case,  to  inquire  into  the  original  char- 
acter of  the  indebtedness  or  into  the  reasons  for  making  it  several 
as  well  as  joint.  It  is  the  final  judgment  of  a  court  of  competent 
jurisdiction  having  the  parties  and  the  cause  before  it. 

The  question  then  recurs,  can  the  lien  of  the  appellant  be  en- 
forced as  a  technical  pledge  of  Hulse's  interest  in  the  partnership  ? 
His  equity  is  very  great.     The  testimony  proves  distinctly  that  the 
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money  loaned  by  him  to  Hulse  went  directly  into  the  partnership, 
and  formed  part  of  its  capital,  and  therefore  was  the  means,  the 
sole  means,  of  producing  the  fund  to  be  now  distributed.  At  the 
time  it  was  loaned  it  was  upon  a  distinct  and  absolute  pledge  of 
Hake's  interest  in  terms  of  present  operation.  It  could  not  oper- 
ate immediately,  because  the  subject  of  the  pledge  was  not  then  in 
existence,  but  as  we  have  heretofore  seen,  that  circumstance  is  in 
equity  immaterial,  and  it  became  operative  as  soon  as  the  interest 
was  created.  It  is  effective  therefore  so  far  as  such  a  pledge  of  such 
a  subject  can  be  effective.  Is  it  safficiently  so  to  give  the  appellant 
the  money  which  is  the  product  of  the  interest  pledged  as  against 
the  appellee  ?  The  appellee  is  not  a  purchaser.  He  is  but  a  cred- 
itor, and  he  has  not  the  rights  which  could  be  asserted  by  a  pur- 
chaser for  value  and  without  notice.  He  is  not  a  creditor  subse- 
quent to  the  creation  of  the  partnership,  but  anterior  thereto,  and 
therefore  cannot  assert  that  his  credit  was  given  on  the  faith  of  the 
apparent  ownership  of  this  interest  by  Hulse.  He  is  not  a  creditor 
who  had  levied  on  the  interest  of  Hulse  and  sold  it  upon  execu- 
tion and  purchased  it  at  such  sale.  Ho  is  but  a  general  creditor  of 
Hulse  without  any  equity,  except  such  as  all  creditors  of  that  class 
have  upon  the  assets  of  their  debtor.  Notwithstanding  all  this  he 
is  entitled  to  share  this  fund  jE>ro  rcUa  with  the  appellant,  unless  the 
latter  can  sustain  his  claim  of  lien  upon  the  fund. 

The  only  difficulty  that  lies  in  the  appellant's  way  in  this  respect 
grows  out  of  the  consideration  that  possession  of  the  subject  of  the 
pledge  is  an  almost  universal  requirement  in  the  law  of  pledge,  to 
perfect  the  pledgee's  title.  It  may  be  dispensed  with  in  certain 
cases,  but  the  current  of  the  authorities  is  that  in  such  cases  there 
must  be  a  substitute  for  it  in  the  way  of  a  transfer  of  the  title  in 
such  manner  that  the  pledgee  can  exercise  a  right  of  possession 
without  any  further  act  of  the  pledgor.  Formerly  no  distinction 
was  taken  between  a  pledge  and  a  mortgage  of  chattels.  They 
were  both  regarded  as  a  security  for  a  debt,  and  the  title  of  the 
pledgee  was  considered  as  substantially  the  same  in  both  cases.  In 
the  case  of  Uortelyau  v.  Lansing^  2  Gai.  Gas.  200,  Ghancellor  Kent 
points  out  an  important  distinction  which  was  then  but  recently  ob- 
served, to-wit,  that  in  a  pledge  the  general  property  remains  with  the 
pledgor,  and  only  a  special  property  passes  to  the  pledgee,  and  hence 
on  a  failure  to  redeem,  the  pledgee  has  no  right  to  sell  or  appropri- 
ate the  pledge,  while  a  mortgage  of  a  chattel  passes  the  absolute 
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title  sabject  to  a  defeaaanoe,  and  upon  a  fiiilure  to  redeem,  the  title 
of  the  pledgee  becomeB  perfect.  Not  stopping  to  inquire  whether 
this  woald  be  the  law  in  Pennsylyania  ac  this  day^  it  is  nevertheless 
the  fact  that  a  mortgage,  in  its  ordinary  form,  contains  an  ahsolate 
transfer  or  assignment  of  the  title,  with  a  proWsion  for  a  defeasance 
npon  payment  of  the  debt,  added.  In  this  respect  tlierefore,  there 
being  an  actual  assignment  of  the  title,  there  is  sufficient^  in  equity, 
to  create  an  available  lien  in  the  mortgagee.  Nothing  further  re- 
mains to  be  done  by  the  mortgagor  to  perfect  the  mortgagee's  title. 
But  in  the  case  of  a  bare  pledge,  without  an  assignment,  or  at  least 
an  unqualified  agreement  to  assign,  the  title  of  the  pledgee  seems 
to  be  defective  without  a  further  act  of  the  pledgor.  The  distinc- 
tion is  doubtless  refined,  but  it  appears  to  be  substantial 

There  is  however  a  class  of  cases  in  which  it  is  disr^arded. 
They  are  cases  in  which  the  possession  of  the  pledge  is,  by  the  agree- 
ment of  the  parties,  to  remain  with  the  pledgor.  It  is  held  that  as 
the  pledgor  is  bound,  notwithstanding  this  provision  of  the  contract, 
so  all  are  bound  who  claim  under  him,  except  purchasers  for  value 
and  without  notice.  The  doctrine  has  been  applied  in  the  case  of 
q)ecific  chattels,  and  it  would  apply  with  much  more  force  in  the 
esse  of  expectancies  or  intangible  interests. 

Thus  in  the  case  of  Reeves  v.  Capper,  5  Bing.  N.  G.  136,  one 
Wilson,  the  captain  of  a  ship,  pledged  his  chronometer,  which  was 
then  in  the  possession  of  the  makers,  to  the  Messrs.  Capper,  the 
defendants,  who  were  the  owners  of  the  ship,  in  consideration  of 
their  advancing  him  £50,  and  allowing  him  the  use  of  the  instru- 
ment during  the  voyage  on  which  he  was  about  to  depart;  after  the 
voyage  he  placed  it  at  the  makers,  and  there  pledged  it  to  the 
plaintiff,  for  whom  the  makers,  being  ignorant  of  the  pledge  to 
the  defendants,  agreed  to  hold  it;  the  money  advanced  by  the  de- 
fendants not  having  been  repaid,  it  was  held  that  the  property  iu 
the  instrument  was  in  the  defendants.  In  point  of  fact  the  chro- 
nometer was  delivered  bv  the  makers  to  the  defendants'  clerk,  who 
immediately  redelivered  it  to  the  pledgor,  and  it  was  contended  hv 
the  plaintiff  that  the  defendants,  having  parted  with  their  posses- 
sion, had  lost  their  lien,  but  it  was  held  that  as  this  was  done  in  ac- 
cordance with  the  terms  of  the  contract,  the  lien  was  not  lost.  For 
this  purpose  the  court  said  that  Wilson,  the  pledgor,  could  be  re- 
garded as  the  servant  of  the  pledgees,  and  that  his  possession  was 
their  possession.     Bat  substantially  it  was  because  the  possession 
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was  in  acoardance  with  the  terms  of  the  contract,  that  the  lien  was 
enforced  €Teii  against  another  bona  fide  creditor  who  had  loaned  his 
money  npon  the  }»ledge  of  the  same  chattel,  while  in  the  control  of 
the  pledgor,  and  withoat  notice  of  the  previous  pledge.  In  the  case 
of  Meyersiein  v.  Barber^  L.  R.,  2  C.  P.  38,  Willes,  J.,  said:  **But 
in  order  to  complete  the  pledge  it  is  not  necessary  that  there  should 
be  an  actual  delivery  of  the  chattel  to  the  pledgee;  it  is  sufficient, 
as  was  decided  in  Reeves  v.  Coppery  5  Bing.  N.  G.  136  (35  R  C.  L. 
R.);  6  Scott,  877,  and  the  other  cases  to  which  reference  was  made, 
in  the  coarse  of  the  argument,  if  there  be  a  constructive  delivery. 
It  is  not  necessary  that  the  subject  of  the  pledge  should  actually 
pass  from  the  hands  of  the  pledgor  to  those  of  the  pledgee.  The 
property  in  the  goods  may  pass,  even  though  they  remain  in  the 
possession  of  the  pledgor,  provided  they  do  so  by  virtue  of  a  con- 
tract between  the  parties  which  makes  the  custody  of  the  pledgor 
the  custody  of  the  pledgee.  In  the  case  of  PUicher  v.  Morey^  2 
Story,  555,  James  Read  &  Co.,  of  Boston,  agreed  with  Fletcher, 
Alexander  &  Co.,  of  London,  by  a  written  agreement,  that  the  lat- 
ter firm  should  honor  bills  drawn  on  them  in  payment  of  goods 
purchased  for  Read  &  Co.,  and  to  secure  Fletcher,  Alexander  & 
Co ,  it  was  agreed  that  all  the  property  purchased  by  means  of  the 
credit,  and  the  proceeds  thereof,  ''and  the  policies  of  insurance 
thereon,  together  with  the  bills  of  lading,  are  hereby  pledged  and 
hypothecated  to  them  as  collateral  security  for  the  payment  as  above 
promised,  and  held  subject  to  their  order  on  demand,  with  authority 
to  take  possession  and  dispose  of  the  same  at  discretion  for  their 
security  or  reimbursement."  Goods  were  purchased  for  Read  & 
Co.,  and  bills  drawn  on  and  accepted  by  Fletcher  &  (Jo.  to  puy  for 
tiiem.  Reed  &  Co.  became  bankrupt,  some  of  the  goods  came  to  the 
assignee  in  bankruptcy  and  some  to  Read  &  Co.,  for  which  the  bills 
of  lading  were  received  b^  them  and  indorsed  to  the  plaintiffs,  who 
filed  a  bill  against  the  assignee  to  have  a  lien  declared  in  their  favor 
against  all  the  goods  and  the  proceeds  of  such  us  were  sold.  The 
court  sustained  the  bill,  holding  that  the  plaintiffs  were  entitled  to 
recover  on  their  contract  of  pledge,  although  as  to  some  of  the 
goods  they  never  had  any  kind  of  possession  of  them,  and  as  to 
others  to  which  they  were  entitled  to  ])08session  by  virtue  of  the 
lulls  of  lading,  they  had  parted  With  it.  Stoby,  J.,  said  on  page 
565,  ''This  then  being  the  established  principle,  the  first  question 
which  arises  in  the  case  is,  whether  there  is  any  equittxblc  lien  or 
Vol.  LI  r-    62 
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right,  or  claim,  under  the  agreement  which  ought  to  be  enforced 
specifically  in  equity  against  the  shipments  made  to  and  for  Messrs. 
Read  &  Co.,  or  the  proceeds  thereof,  so  far  as  they  can  be  distinctly 
traced  in  the  hands  of  the  assignee,  and  upon  this  point  I  entertain 
no  doubt  whatever.  In  equity  there  is  no  difficulty  in  enforciDg  a 
lien,  or  any  other  equitable  claim,  constituting  a  charge  in  rem, 
not  only  upon  real  estate,  but  also  upon  personal  estate,  or  npon 
money  in  the  hands  of  a  third  person,  wheneyer  the  lien  or  other 
claim  is  a  matter  of  agreement,  against  the  party  himself  aad  his 
personal  representatives,  and  against  any  persons  claiming  nnder 
him  voluntarily  or  with  notice,  and  against  assignees  in  bankruptcji 
who  are  treated  as  volunteers;  for  every  such  agreement  for  a  lien 
or  charge  in  rem  constitutes  a  trust,  and  is  accordingly  governed  by 
the  general  doctrine  applicable  to  trusts/*  ♦  ♦  ♦  "So  that  as 
a  matter  of  trust  directly  growing  out  of,  and  provided  for,  by  con- 
tract, the  present  case  falls  directly  within  the  principle  aboTe 
stated.  The  goods  and  the  proceeds  thereof  are  expressly  by  the 
agreement  of  the  parties,  ^pledged  and  hypothecated,'  as  collateral 
security  for  the  advances."    *     ♦    ♦     «  ^^^  j^.  jg  ^^  j^jj^j.  ^jjg 

agreemerlt,  if  enforced,  will  operate  as  a  fraud  upon  the  creditora 
of  Seed  &  Co.  under  their  bankruptcy,  and  indeed  that  an  agree- 
ment of  this  sort,  so  far  as  respects  creditors,  is  void  as  against  the 
policy  of  the  law,  and  in  derogation  of  the  rights  of  creditors.  Now 
it  is  not  pretended,  nor  even  suggested,  that  any  fraud  was  in  fact 
contemplated  by  the  parties  or  any  of  them,  upon  the  creditors. 
The  transaction  was  bona  fide  for  a  valuable  consideration  and  for 
future  advances,  to  promote  the  commercial  business  of  the  firm  of 
Read  &  Co.  and  not  to  withdraw  any  of  their  existing  f  nnds  from 
their  creditors.  *  *  *  How  then  it  is  against  the  policy  of  the  law 
I  confess  myself  unable  to  perceive,  unless  we  are  prepared  to  say, 
that  taking  collateral  security  for  advances  upon  existing  or  future 
property,  on  the  part  of  a  creditor,  without  taking  possession  of  the 
property  at  the  same  time,  or  when  it  comes  in  esse,  is  per  se  fraudu- 
lent. Possession  is  ordinarily  indispensable  at  the  common  law  to 
support  a  lien,  but  even  at  the  common  law  it  is  not  absolutely  in- 
dispensable in  all  cases.  This  is  shown  by  the  recent  case  of 
Dodsley  v.  Varley,  12  Ad.  and  Ell.  632,  where  goods  had  been  sold 
and  deposited  in  the  warehouse  of  a  third  person  for  the  vendee; 
bnt  still  it  was  understood  between  the  parties  that  the  vendee  was 
not  to  remove  them  until  payment  therefor,  and  it  was  held  by  the 


OCTOBER  TERM,  1883.  491 

Collins'  Appeal. 

court  that  although  the  warehouse  must  be  considered  as  the 
Tendee's  warehouse^  and  he  in  the  actual  possession  of  the  goods, 
jet  *  consistently  with  this,  the  Tender  had,  not  what  is  commonly 
called  a  lien  determinable .  upon  possession,  but  a  special  interest, 
sometimes  but  improperly  called  a  lien,  growing  out  of  the  original 
ownership,  independent  of  the  actual  possession,  and  consistent 
with  the  property  being  in  the  vendee/  What  is  this  but  allowing 
the  existence  of  an  equitable  lien,  notwithstanding  the  possession 
of  the  goods  is  parted  with,  good  between  the  parties,  and  good  as 
to  all  persons  not  claiming  under  the  vendee  as  bona  fids  purchasers 
for  a  valuable  consideration  without  notice  P  But  I  take  it  to  be 
clear  that  not  only  liens  but  mortgages  of  personal  property  are 
perfectly  good  and  supportable  between  the  parties,  and  against 
creditors,  where  there  is  no  fraudulent  intent  and  the  possession 
remains  in  the  owner  or  mortgagor  of  the  property,  and  is  con- 
sistent with  the  deed  and  the  arrangements  made  between  the 
parties."  Judge  Story  concludes  his  view  of  the  case  thus:  *'  So 
that  the  possession  of  the  property  by  Messrs.  Read  &  Co.  in  the 
present  case  is  not  in  my  judgment  a  badge  of  fraud,  or  against  the 
policy  of  the  law,  or  In  any  manner  to  be  deemed  inconsistent  with 
the  just  rights  of  their  creditors,  and  therefore  the  agreement  is 
bmding  and  valid  to  give  a  lien  or  equitable  charge  upon  the  prop- 
erty in  the  hands  of  the  assignee,  fit  to  be  enforced  in  the  present 
wait"  In  other  words,  although  this  was  a  case  of  a  pledge  of  per- 
sonal chattels,  wherein  in  all  ordinary  cases,  possession  by  the  pledgee 
18  indispensable  to  the  validity  of  the  pledge,  and  the  title  to  and  pos- 
session  of  the  goods  agreed  to  be  pledged  had  passed  to  the  pledgor, 
the  mere  agreement  for  such  possession  sufficed  to  protect  the  lien, 
and  was  good  against  the  parties  and  the  general  creditors  of  the 
pledgor.  The  same  doctrine  was  held  and  applied  in  the  case  of 
Mitchell  V.  Winslow,  2  Story,  630,  in  which  Judge  Story,  on 
p.  644,  said:  '^  It  seems  to  me  a  clear  result  of  all  the  authorities 
that  wherever  the  parties  by  their  contract  intend  to  create  a  posi- 
tive lien  or  charge,  either  upon  real  or  personal  property,  whether 
then  owned  by  the  assignor  or  contractor  or  not;  or  if  personal 
property,  whether  it  is  then  in  esse  or  not,  it  attaches  in  equity  as  a 
lien  or  charge  upon  the  particular  property  as  soon  as  the  assignor 
or  contractor  acquires  a  title  thereto,  against  the  latter,  and  all 
persons  asserting  a  claim  thereto  under  him,  either  voluntarily  or 
with  notice  or  in  bankruptcy."    He  then  proceeds  to  answer  tho 
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no  difficulty  in  reading  this  paper  as  an  actual  present  pledge  bj 
Hulse  to  Collins  of  a  partnership  interest  which  he  was  to  acquire 
in  the  future  with  the  money  loaned  him  hy  Collins  ;  that  Halse 
was  to  be  in  possession  of  the  interest  until  such  time  as  CoUiiu 
might  demand  an  assignment  of  it,  and  upon  such  demand  being 
made.  Hulse  was  to  make  the  assignment^  and  "  to  deUyer  pos- 
session of  all  said  interest  "  to  Collins.  This  being  so,  the  interest 
was  subject  to  the  operation  of  the  pledge  in  equity  from  the  mo- 
ment it  cai]|e  into  existence.  It  was  binding  upon  Hulse,  notwith- 
standing his  possession,  because  such  was  his  contract,  and  for  thai 
reason  it  is  binding  upon  ail  claiming  under  him  except  purchasers 
for  Talue  and  without  notice.  The  appellees'  testator  was  not  such 
a  person,  but  a  mere  general  creditor,  whose  right  is  inferior  and 
subordinate  to  that  of  the  appellant. 

We  hold  therefore  that  tlie  appellant  lb  entitled  to  take  oot  of 
the  fund  for  distribution  the  sum  of  110,000,  with  interest  from 
the  date  of  the  loan,  by  virtue  of  his  equitable  lien  upon  Halses 
partnership  interest,  the  proceeds  of  which  constitute  the  fand. 
As  to  the  remaining  12,410  of  his  claim  he  is  an  unsecured  cred- 
itor, and  can  only  take  a  dividend  pro  rata  with  the  appellees  and 
other  creditors,  if  there  are  any. 

Decree  reversed  and  record  remitted,  with  directions  to  the 
court  below  to  distribute  the  fund  in  the  hands  of  the  acoonntant 
in  accordance  with  thS  foregoing  opinion,  the  costs  of  this  appeal 
to  be  paid  by  the  appellees. 

Decree  r€v$ned. 

Clark,  J.,  dissented. 
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Pebkt  v.  House  of  Hefuoe. 

(68Md.2a) 
Actianr-HJMavU  by  officer  of  State  charitable  instUtition. 

An  action  does  not  lie  against  a  State  hoase  of  refuge  for  an  assault  on  an 

inmate  hj  an  officer  thereof.* 

ACTION  for  assault.    The  opinion  states  the  case.    The  defend- 
ant had  judgment  below. 

Robert  Biggs  and  B.  B,  Boatman,  for  appellant. 

WiUiam  Beynolds,  for  appellee. 

TsLLOTT,  J.  The  appellant  instituted  an  action  in  the  Circuit 
Court  for  Baltimore  county  against  the  appellee  for  the  recovery 
of  damages;  the  plaintiff  alleging  in  his  declaration  that  on  several 
occasions  he  was  maliciously  assaulted  and  beaten  by  the  officers 
and  agents  of  the  defendant^  a  corporation,  while  in  the  regular 
course  of  their  employment.  It  is  apparent^  from  the  evidence, 
that  the  appellant  was  beaten  by  teachers  employed  in  the  insti- 

*8ee  CMfeUer  v.  8uae  (86  N.  0.  51),  41  Am.  Rep.  440,  and  note,  442;  Qla/nin 
V.  Bhode  Itiadd  ffospital  (18  R.  I.  411),  84  Am.  Rep.  675. 
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tution,  and  sastained  serious  injury  in  consequence  of  such  treat- 
ment. 

The  Circuit  Court  rejected  the  prayers  offered  by  the  plaintiff, 
and  in  conformity  with  the  tenor  of  a  prayer  presented  by  the  de- 
fendant, instructed  the  jury  that  the  evidence  in  the  cause  was  not 
legally  sufiScient  to  support  the  action.  An  instruction,  thus 
eradicating  the  right  of  action,  when  brought  under  review,  in- 
vokes the  determination  of  questions  relative  to  the  responsibility 
of  such  corporations  in  actions  of  this  nature. 

With  much  earnestness  of  argumentation  it  hafi  been  contended 
that  there  can  be  no  proper  foundation  for  this  action,  because'tlie 
house  of  refuge  is  like  the  penitentiary  of  Maryland,  an  institu- 
tion constituting  a  part  of  the  government  of  the  State,  and  there- 
fore is  not  civilly  liable  in  its  corporate  capacity  for  the  tortious 
acts  of  its  agents  employed  with  a  view  to  the  efficient  discharge  of 
its  public  functions.  There  is  however  a  widely  perceptible  dis- 
similarity between  this  corporation  and  the  penitentiary.  The  lat- 
ter is  under  the  exclusive  control  of  the  government  of  the  ^ftate. 
Its  directors  are  appointed  by  the  executive;  its  other  officers  re- 
ceive their  appointments  from  the  directors;  are  required  to  give 
bond,  and  the  remuneration  for  their  services  is  designated  and 
established  by  statutory  provisions  by  which  the  entire  govenunent 
of  the  institution  is  regiilated  and  controlled.  On  the  other  hand 
the  subscribers  to  the  house  of  refuge  are  declared,  by  the  act  of 
incorporation,  to  be  a  body  politic  and  corporate,  and  eadi  sub- 
scriber who  pays  the  required  sum  is  constitnted  a  member  for 
life.  The  conduct  of  its  affairs  is  intrusted  to  a  board  of  twenty- 
four  managers;  and  of  this  number  ten  are  elected  by  the  members 
of  the  association,  ten  chosen  by  the  mayor  and  city  council  of  Bal- 
timore, and  four  appointed  by  the  governor  of  the  State.  Seven  of 
these  managers  constitute  a  quorum  for  the  transaction  of  busine^^s. 
They  are  authorized  to  make  by-laws,  ordinances  and  regulationSi 
aud  to  appoint  officers,  agents  and  servants,  and  to  designate  their 
duties.  The  mayor  and  city  council  are  anthorized  to  appropriate  any 
8umof  money,  not  exceeding  t25,000,  toward  defraying  the  current 
expenses  of  the  house  of  refuge  and  St.  Mary^s  Industrial  School, 
and  ])ecuniary  aid  is  also  received  from  the  treasury  of  the  State. 

It  does  not  follow  however  that  because  a  number  of  the  board  of 
managers  are  appointed  by  the  State,  and  others  by  the  mayor  and 
city  council  of  Baltimore,  the  corporation  is  thereby  converted 
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into  a  pablic  institatioa.  In  this  court  and  in  those  of  other  States, 
the  exposition  of  principles,  determining  the  status  of  such  institu- 
tions in  this  respect,  has  been  in  an  opposite  direction.  It  has  been 
distinctij  declared  that  the  appointment  of  trustees  and  directors 
by  State  or  municipal  authority,  to  participate  in  the  management, 
does  not  divest  these  associations  of  the  attributes  of  private  cor- 
porations, and  clothe  them  with  the  immunities  and  privileges  ap- 
pertaining to  public  institutions.  St.  Mary^s  Industrial  School  for 
Boys  V.  Browtiy  45  Md.  330;  Nelson  v.  Cusfiingy  2  Gush.  521. 

It  has  been  contended  that  a  corporation  cannot  be  made  a  de- 
fendant in  an  action  of  this  nature;  the  remedy  being  solely  against 
Uie  individual  who  committed  the  wrong.  Not  until  a  compara- 
tively recent  period  has  the  law  in  this  respect  undergone  import- 
ant mutations.  It  was  for  a  long  time  maintained  as  an  undoubted 
principle  that  a  corporation  could  neither  sue  nor  be  sued  in  an  ac- 
tion of  battery,  the  reason  assigned  being  that  a  corporation  could 
"neither  beat  nor  be  beaten  in  its  body  politic"  The  enlightened 
jurisprudence  of  the  present  age  hjis  ignored  such  metaphysical 
subtilties,  and  recognized  a  rule  more  in  conformity  with  the  mod- 
em tendency  to  respond  to  the  demand  for  substantial  justice  in 
every  exigency.  It  is  now  a  principle,  established  by  numerous 
adjudications,  that  if  the  servant  of  a  corporation  aggregate  com- 
mit an  assault  by  the  authority  of  the  corporation,  an  action  of 
trespass  for  assault  and  battery  may  be  maintained  against  such 
corporation.  And  if  the  assault  is  committed  on  behalf  of  and  for 
the  supposed  benefit  of  a  corporation,  the  body  politic,  by  ratify- 
ing the  act,  incurs  the  responsibility.  Moore  v.  Fitchburg  RaU- 
road  Corporation,  4  Gray,  465;  Hewett  v.  Swift,  3  Allen,  422. 

In  the  consideration  of  questions  of  this  nature  it  must  not  be 
forgotten,  that  in  legal  contemplation  a  corporation  is  an  artificial 
entity,  and  can  only  act  through  the  intervention  of  its  officers  or 
agents.  When  the  agent  of  an  individual,  acting  within  the  scope 
of  his  designated  duties,  commits  a  trespass,  the  principal  is  con- 
Btmctively  present  and  by  implication  authorizes  and  sanctions  the 
act  and  thus  incurs  the  legal  responsibility.  It  is  obvious  that  this 
principle  is  necessarily  applicable  in  all  suits  against  bodies  politic 
and  corporate.  And  it  is  important  to  advert  to  another  funda- 
mental rule.  A  corporate  body  is  the  mere  creature  of  law;  deriving 
all  its  powers  from  the  act  of  incorporation,  and  existing  solely  by 
legal  sanction  within  the  limits  prescribed  by  legislative  authority. 
Vol.  LII—  63 
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Within  its  sphere  of  action  it  is  liable  for  torts  as  well  as  for  infrac- 
tions of  contract;  but  beyond  that  point  the  individuals  who  par- 
ticipated in  the  pretended  corporate  acts  are  persoiudly  responsible. 
Head  y.  Providence  Ins,  Co.,  2  Oranch,  127;  Rogers  t.  Burlington, 
3  Wall.  669. 

But  while  an  artificial  being  of  statutory  creation  can  only  act 
within  its  assigned  limits,  it  has  all  the  powers  either  expressly 
given,  or  which  are  incidental  to  its  existence  and  essential  to  its 
successful  operation,  and  therefore  necessarily  created  by  implica- 
tion. TriLstees  of  Dartmouth  College  v.  Woodward,  4  Wheat  636; 
Thomas  v.  West  Jersey  R.  Co,y  101  XJ.  S.  71. 

The  appellee  being  a  body  corporate,  its  authority  to  order  or 
sanction  the  infliction  of  punishment  by  castigation,  is  a  qaestion 
which  is  presented  for  consideration.  If  this  authority  exists  at  all, 
it  exists  by  implication.  It  must  be  remembered  that  this  is  an  in- 
stitution of  a  peculiar  character.  It  was  founded  as  a  place  for  the 
custody,  care  and  reformation  of  unfortunate  youths,  either  va- 
grants, convicts  or  such  as  are  incorrigible  by  the  ordinary  discipline 
applied  by  parents  and  guardians. 

It  would  seem  to  be  an  idle,  nugatory  and  futile  undertaking  to 
create  an  institution  for  the  purpose  of  reforming  vicious  yoaths, 
incorrigible  by  the  exercise  of  parental  authority,  unless  such  insti- 
tution is  authorized  to  exert  the  same  coercive  powers  of  correction 
which  are  given  by  legal  sanction  to  the  natural  guardian.  A  parent 
can  inflict  punishment  so  that  it  be  not  excessive,  and  it  is  supposed 
to  be  his  duty  so  to  do  when  milder  means  of  control  are'  found  to 
be  ineffectual.  By  the  creation  of  this  corporation,  the  State  has 
placed  it  \\\  loco  parentis  as  respects  a  vicious  or  incorrigible  minor 
under  its  control.  Its  power  to  inflict  punishment  is  derived  by 
implication  from  the  act  of  incorporation.  Authorized  by  the  act 
to  adopt  by-laws  for  its  government,  it  has  prescribed  the  mode  in 
which  corporal  punishment  is  to  be  inflicted.  None  of  the  minors 
can  be  so  punished  except  by  an  order  of  the  visiting  committee; 
and  such  punishment  must  be  inflicted  either  by  the  superintendent 
or  by  some  one  in  his  presence,  acting  under  such  order.  Another 
by-law  has  for  its  special  object,  the  protection  of  the  inmates  from 
acts  of  violence  on  the  part  of  the  officers  and  agents  of  the  insti- 
tution. It  expressly  prescribes  as  a  rule,  to  be  strictly  observed, 
that  ''  no  officer  shall  be  allowed  to  strike,  ouft,  kick,  or  inflict  anj 
bodily  punishment  on  any  inmate. '^ 
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Assuming  the  entire  verity  of  the  evidence  adduced  by  the  plain- 
tiff, there  is  nothing  in  that  evidence  tending  to  show  that  the  ap- 
pellant was  punished  under  an  order  of  the  visiting  committee,  by 
or  in  the  presence  of  the  superintendent.  And  if  he  was  assaulted 
bj  any  of  the  officers  or  agents  of  the  institution^  it  is  not  revealed 
by  the  record  that  such  assault  was  authorized  by  the  defendant^ 
nor  is  its  subsequent  approval  and  sanction  of  such  acts  of  aggres- 
sion made  apparent.  And  notwithstanding  the  exigency  of  the 
rale  that  the  allegata  must  be  supported  by  the  probala,  the  aver- 
ment in  the  declaration  of  culpable  negligence  on  the  part  of  the 
defendant  is  not  established  by  any  proof  adduced  by  the  plaintiff. 

This  record  does  not  therefore  present  a  case  rendering  the  ap- 
pellee obnoxious  to  the  imputation  of  having  either  authorized  or 
sanctioned  the  tortious  acts  of  its  agents,  even  if  the  applicability 
of  the  principle  enunciated  by  the  Supreme  Court  of  the  United 
States  in  PJiila.  <&  Reading  R,  Co.  v.  Derby,  14  How.  484,  should 
be  recognized.  Whether  there  is  any  perceptible  analogy  between 
that  case  and  the  one  disclosed  by  this  record  need  not  now  be 
made  a  matter  of  inquiry^  for  on  another  and  distinct  ground  ob- 
viously rests  the  final  determination  of  this  controversy.  It  has 
been  urged,  with  much  cogency  in  argument,  that  the  organic  prin- 
ciples on  which  this  institution  is  founded  constitute  it  an  elee- 
mosynary corporation  holding  its  estates  and  funds  in  trust  for 
charitable  purposes,  and  that  it  is  not  therefore  responsible  as  a  de- 
fendant in  an  action  for  damages.  This  question  seems  never  to 
have  been  settled  by  adjudication  in  this  State,  and  in  an  examina- 
tion of  authorities  introduced  from  exterior  sources,  we  are  con- 
fronted by  some  diversity  of  opinion.  When  in  the  absence  of 
light  to  be  derived  from  domestic  adjudication,  this  court  is  em- 
barrassed by  an  antagonism  in  the  rulings  emanating  from  other 
jurisdictions,  it  must  necessarily,  by  an  eclectic  method  of  appro- 
priation, select,  adopt,  and  be  governed  by  such  decisions  as  are  in 
consonance  with  that  sound  reason  which  is  said  to  be  the  life  of 
the  law,  and  which  therefore  affords  the  safest  and  most  solid  basis 
for  a  judicial  determination. 

It  cannot  be  denied  that  the  House  of  Refuge  is  an  institution 
holding  property  contributed  solely  for  benevolent  purposes.  If 
under  the  impulse  of  that  humanity,  which  is  the  distinctive  char- 
acteristic of  the  present  age,  associations  are  formed  for  the  erec- 
tion of  hospitals,  with  a  view  to  afford  relief  to  indigent  sufferera 
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from  phyaical  affliotiQnay  it  might  with  obvious  propriety  be  sug- 
gested that  lin  institution,  originating  in  the  co-operative  action  of 
benevolent  individuals,  .and  having  for  its  object  the  amelioration 
of  ihe  condition  of  unfortunate  minors  who  have  become  the  vic- 
tims of  vicious  habits  And  propensities,  should  be  designated  as  a 
hospital  for  the  .cuire  of  moral  diseases.  Youths,  in  whom  the  seeds 
of  vice  have  already  germinated,  are  placed  there  under  proper  re- 
straint, so  Xhat  .the  growth  of  crime  may  be  arrested  or  eradicated 
in  its  incipioncy.  Fonds  are  contributed  by  individuals  impelled 
by  philanthropic  motives,  and  donations  are  obtained  from  the 
mnmcipal  and  State  treasuries.  These  are  the  funds  of  the  institu- 
tion, controlled  by  the  managers,  not  for  their  own  profit  or  bene- 
fit, but  solely  for  the  charitable  purposes  designated  by  its  organic 
law.  This  then  is  an  institution  resting  on  an  eleemosynary  founda- 
tion. In  McDonald  v.  Mass.  Oeneral  Hospital,  120  Mass.  432;  s. 
c,  21  Am.  Hep.  529,  it  is  held  that  a  corporation,  deriving  its  funds 
mainly  from  public  iand  private  charity,  and  holding  them  in  trust 
for  the  object  sustaining  the  hospital,  without  expectation  or  right 
on  th£  part  of  those  immediately  interested  in  the  corporation  to 
receive  compensation  for  their  own  benefit,  is  a  public  charitable 
institution;  and  where  it  has  exercised  due  care  in  the  selection  of 
its  agents,  it  is  not  liable  in  an  action  for  injury  caused  by  their 
negligence. 

In  the  case  of  Feoffees  4)f  Heriofs  Hospital  v.  Ross,  12  Clark  & 
Fill.  507,  in  the  House  of  Lords,  it  was  decided  that  "if  charity 
trustees  are  guilty  of  a  breach  of  trust,  the  person  thereby  injured 
has  no  right  to  be  indenmified  by  damages  out  of  the  trust  fond.*' 

Sevei-al  of  the  most  eminent  judges  in  England  expressed  them- 
selves with  much  emphasis  in  opposition  to  an  allowance  of  dam- 
ages out  of  a  fund  so  held  by  fiduciary  agents. 

Lord  CoTTENHAM  Said:  "There  is  a  trust,  and  there  are  persons 
intended  to  manage  it  for  the  benefit  of  those  who  are  to  be  the  ob- 
jects of  the  charity.  To  give  damages  out  of  a  trust  fund  would 
not  be  to  a»pply  it  to  those  objects  whom  the  author  of  the  fund  had 
in  view,  but  would  be  to  divert  it  to  a  completely  diflEerent  purpose." 

Lord  Brougham  concnirred,  and  added:  "  The  charge  is,  that  the 
governors  of  the  hospital  have  illegally  and  improperly  done  the  act 
in  question;  and  therefore  because  the  trustees  have  violated  thestat- 
ute,  therefore— what?  mot  .that  .they  shall  themselves  pay  the  damages, 
but  that  the  trust  fund  whioh  they  administer  shall  be  made  answer- 
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able  for  their  misconduct.  '  The  finding oiLthia point  ie  wmng,  and 
the  decree  of  the  court  below  as  to  the  damages  must  be  reversed." 

The  language  of  Lord  Castpbbll  iveTeu  siamiigett  ajui  moDS- em- 
phatic. He  said:  '*It  seems  to  have  been  though t>  idmtii£  ohmitiy 
trustees  are  guilty  of  a  breach  of  trmt^.  the.-  ptrstna*  damnified 
thereby  have  a  right  to  be  indemnified  out  of  the  trust  funds. 
That  is  contrary  to  all  reason  and  justice  and  comnHwi  sense. 
Such  a  perversion  of  the  intention  of  the  dionur  would  Iradi  to  tk» 
most  inconvenient  consequences.  The  truahses.  would  in  thab  com 
be  indemnified  against  the  conseqtiences  of  tfaeir  own  mticonduct, 
and  the  real  object  of  the  charity  would  be  defeated.  *  ♦  *•  ♦ 
Damages  are  to  he  paid  from  the  pocket  of  the  wioB^-dDer,  mit 
from  a  trust  fund.  A  doctrine  so  strange  aft  the  court  bekKw.hns 
laid  down  in  the  present  case  ought  to  have  beenisnpp<urt^by^thc 
highest  authority.  There  is  not  any  authority,  n^t  a  srnrgle  shned^ 
here  to  support  it." 

In  the  absence  of  any  decisions  in  Maryland^  wo  am  oonatrained 
to  adopt  the  exposition  of  principles  by  tliese  eminent  £ngliak 
judges,  and  are  thus  led  to  the  determinaitdonv  thtut  damages  can- 
not be  recovered  from  a  fund  held  in  trust  for  charitable  pnirpaees. 
In  the  language  of  Lord  Campbell,  *•  the  wrong-doer  must  pay 
from  his  own  pocket." 

The  appellee  was  not  therefore  liable  in  this  action,  and  there 
having  been  no  error  in  the  ruling  of  the  Circuit  Courts  its  judgh 
nent  must  be  affirmed. 


Shartzer  y.  Sxatb. 

(88  Md.  149.) 

OriminallaiD — rape — evidence  of  epeeijh  tuuAaetei aeU*. 

On  a  trial  for  rape,  evidence  of  specific  unchaste  conduct  of  the  proflecattis 
is  inadmissible,*  whether  sought  to  be  proved  by  herseirorotheis^ 

pONVICTION  of  rape.     The  opinion  shites  the  ciiso.. 


*OmmojHDeaUh  v.  Harrie,  181  Mass.  886;  Contra:  Bbnetine  v.  State  (2*  Lea, 

109),  81  Am.  Rep.  998. 
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William  Walsh,  for  appellant 

Charles  B,  RobertSy  attorney-general,  Benjamin  A.  Richmond, 
State's  attorney  for  Allegany  coanty,  and  John  W.  Veiichy  State's 
attorney  for  Oarrett  county,  for  appellee. 

BoBiKSOK,  J.  The  appellant  was  tried  for  committing  a  rape, 
and  the  main  question  on  this  appeal  is  whether  the  prosecatrix 
could  be  asked  whether  she  had  previously  had  connection  with 
another  person,  other  than  the  prisoner? 

The  decisions  on  this  question,  it  must  be  admitted,  have  not 
been  uniform  either  in  England  or  in  this  country.  Plausible 
reasons  have  been  assigned,  and  adjudged  cases  are  to  be  found, 
both  for  and  against  the  admissibility  of  such  evidence,  and  some 
courts  have  gone  so  far  as  to  allow  the  prisoner  to  prove  specific 
acts  on  the  part  of  the  prosecutrix.  At  the  argument  I  had,  I 
must  confess,  some  difficulty  in  regard  to  the  matter,  but  upon 
further  consideration  we  are  all  of  opinon  that  the  objection  to  the 
question  was  properly  sustained  by  the  court. 

The  accusation,  it  is  true,  necessarily  involves  the  question  of 
consent  or  no  consent  on  the  part  of  the  prosecutrix,  but  the  mere 
fact  that  she  may  have  had  connection  with  another  person  does 
not  tend  to  prove  that  she  gave  consent  to  the  prisoner.  And  this 
is  the  real  question  at  issue  before  the  jury.  Besides  if  the  qaestion 
can  be  asked  as  to  one  person,  it  may  be  asked  as  to  another,  and 
thus  the  whole  history  of  the  prosecutrix's  life  might  be  gone  into, 
and  this  too  without  notice  to  her.  Instead  of  the  one  issue,  we 
should  have  a  number  of  collateral  issues,  involving  an  inquiry  into 
matters  as  to  which  the  prosecutrix  might  be  wholly  unprepared. 

In  Rex  V.  Hodgson,  1  Buss,  k  By.  211,  the  prisoner  was  tried  for 
committing  a  rape,  and  his  counsel  proposed  to  ask  the  prosecutrix, 
'*  whether  she  had  not  before  had  connection  with  other  persons,  and 
whether  she  had  not  before  had  connection  with  a  particular  person 
named."  The  objection  to  the  question  was  sustained  by  Mr.  Baron 
Wood,  before  whom  the  case  was  tried,  and  the  prisoner  having 
been  found  guilty,  the  question  was  reserved  for  the  consideration 
of  the  judges.  It  was  first  heard  before  eight  judges,  but  Maks- 
FiELB,  C.  J.,  Macdokald,  C.  B.,  Grose,  J.,  and  Lawbbkci,  J.i 
being  then  absent,  it  was  postponed  for  further  consideration  to 
the  Hilary  Term,  when  all  the  judges  being  present,  it  was  again 
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heard,  and  they  were  all  of  opinion  that  the  question  was  inadmis- 
sible. Uere  then  is  a  deliberate  decision  of  the  twelve  judges 
England. 

In  the  subsequent  case  however  of  Regina  v.  Robins^  2  Moody  & 
Bob.  512,  the  prosecutrix  having  on  cross-examination  denied  that 
she  had  had  connection  with  others  than  the  prisoner,  Coleridq  k, 
J.y  after  consulting  Erskine,  J.,  decided  that  it  was  competent  for 
the  prisoner  to  prove  the  prosecutrix  had  had  connection  with  the 
persons  named,  for  the  purpose  of  contradicting  her. 

In  the  still  later  case  of  Queen  v.  Holmes,  L.  R.,  1  C.  C.  Res. 
304;  8.  c,  12  Cox  C.  C.  137;  1  Moak's  Eng.  R.  226,  the  prosecutrix 
having  on  cross-examination  denied  that  she  had  had  connec- 
tion with  one  Robert  Sharp,  the  counsel  for  the  prisoner  offered  to 
prove  by  Sharp,  that  he  had  had  connection  with  her,  but  the  prose- 
cution objected  to  the  question  and  the  court -refused  to  admit  the 
evidence.  The  prisoners  were  found  guilty,  and  the  question  was 
reserved  for  the  decision  of  the  Court  for  Crown  Cases  Reserved 
consisting  of  Kelly,  C.  B.,  Byles,  J.,  Pigott,  B.,  Lush,  J.,  and 
Haknen,  J.  The  prosecutrix  had  denied  having  intercourse  or 
connection  with  Sharp,  and  the  precise  question  before  the  court 
was  whether  the  defense  had  the  right  to  prove  by  Sharp  that  he 
had  had  connection  with  her?  But  the  judges  in  delivering  their 
opinions  review  all  the  decisions  in  regard  to  the  adnussibility  of 
evidence  on  a  trial  for  rape,  and  expressly  affirm  the  ruling  of  the 
twelve  judges  in  Rez  v.  Hodgson,  and  overrule  the  decision  of  Cole- 
ridge, J-.,  in  Reg,  v.  Robins. 

In  referring  to  Rex  v.  Hodgson,  Kelly,  C.  B.,  says:  ''That  case 
was  heard  first  before  eight  of  the  judges,  and  afterward  before  the 
whole  number.  It  was  an  actual  decision  that  the  prosecutrix  on 
a  charge  of  rape  was  not  bound  to  answer  such  a  question  as  that 
here  put." 

This  decision  was  made  in  1871,  and  the  law  in  regard  to  the 
question  ought  to  be  considered  as  settled  in  England. 

In  this  country  the  decisions  are  somewhat  conflicting.  In  some 
States  the  courts  have  held  that  not  only  may  the  prosecutrix  be 
asked  in  regard  to  having  had  previous  connection  with  other  per- 
sons, but  that  evidence  is  admissible  for  the  purpose  of  proving 
such  intercourse,  as  bearing  on  the  question  of  consent.  Titus  v. 
State,  7  Baxt.  132;  People  v.  Benson,  6  Cal.  221;  State  v.  Reed,  39 
Vt.  417;  State  v.  Johnson,  28  Vt.  612. 
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The  weight  ol  an&oritiBt  u  hoiwerer,  we  think,  against  thia 
Siaie  y.  Kmi^,  45  N.  H.  148;  C^aM.  r.  S^cm,  105  Maaa.  593;  SUt 
V.  2\*r»ar,  1  Houst.  0.  0.  (Del.)  76;  Richie  t.  State,  58  Ind.  355; 
State  y.  Fadnaid,  21  Minn.  38%;  MeCmnis  t.  iSto^,  8  Ohio  St  d42; 
PleaeaiU  ▼.  iSWtf ,  15  Ark.  6M. 

Alter  a  full  examination  of  all  the  cases,  and  the  principles  on 
which  they  are  based,  we  are  of  opinion  that  the  proaecntrix  ooold 
not  be  asked  the  question  whether  she  had  previonsly  had  connec- 
tion with  another  person. 

The  objection  to  the  evidence  offered  in  the  second  bill  ol  excep- 
tion was  idso  properly  sastained.  The  State  proved  by  Doctor  Keller 
that  on  the  day  after  the  aUeged  offense  he  examined  the  prosecii- 
trix,  a  girl  not  quite  thirteen  years  of  age,  and  found  the  hymen 
ruptured  and  her  private  parts  slightly  swoUen  and  inflamed  and 
sensitive  to  the  touch,  and  further  said,  that  in  his  opinion,  the 
hymen  might  have  been  destroyed  by  natural  causes,  and  the  inflam- 
mation might  have  been  produced  by  causes  other  than  coiti<Ni. 

The  prisoner  then  offered  to  prove  by  one  Lipscomb,  that  his 
brother,  more  than  a  year  prior  to  the  date  of  the  alleged  offense, 
had  connection  with  the  prosecutrix  in  his,  witness',  presenca  This 
evidence  if  offered  to  prove  a  specific  act  was  clearly  inadmisaihle, 
and  if  offered  to  contradict  or  rebut  the  evidenoe  of  Doc^r  Eelkr, 
it  was  equally  inadmissible.  Doctor  Keller  testified  he  foind  the 
hymen  ruptured,  but  expressed  no  opinion  as  to  the  time  when  it 
was  ruptured.  Besides,  the  prisoner  in  his  own  testimony  admitted 
he  had  connection  with  the  prosecutrix  on  the  day  charged  in  the 
indictment,  but  said  it  was  with  her  consent.  With  this  admission 
the  evidence  of  Doctor  Keller  was  wholly  immaterial. 

The  evidence  offered  in  the  third  and  fourth  bills  of  exoeptioa 
was  irrelevant  and  in  no  manner  pertinent  to  the  issue.  Bvidence 
in  regard  to  the  general  character  of  the  prosecutrix  for  tmth  and 
veracity,  or  for  chastity,  was  admissible,  but  not  proof  (tf  qiecifio 
acts  which  tended  to  show  that  she  was  an  immcnral  pmon. 

Rulings  affirmedy  and  cauee  remtmded. 
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(ffiMd.  IttJ 
WiU — power  to  lease  — perpetuUp  —  reeirairU  of  ettUnation. 


A  will  doTjaed  pvoperty  to  a  certain  trustee  aa<l  h»  penonal  vepv«8entMkinpn» 
to  bold  for  theofie  of  the  teauutor'a  aoadurintg  his  life,  and  for  the  use  of  his 
children  after  his  death,  with  power  to  the  trustee,  but  not  to  his  representa- 
tives, to  lease.  SM,  that  a  lease  for  ninety-nine  years,  renewable  forever, 
not  void. 


rPHE  opinion  states  the  caee. 


T 


Framcu  P*  Sievens,  Richard  Bernard,  and  Arthur  W.  Machm^ 
for  appellants. 

5.  Teachle  Wallis,  Jr.,  and  S,  TeacJcle  Wallia,  for  appellee. 

MiLLESy  J.  The  question  whether  the  lessees  will  take  a  good 
title  under  the  lease,  which  the  decree  appealed  from  in  this  case 
requires  them  to  accept,  depends  upon  certain  clauses  in  the  will, 
and  codicil  thereto,  of  Mrs.  Emily  MacTavish,  which  was  admitted 
to  probate  in  February,  1867. 

By  this  will  the  testatrix  devised  all  the  rest  and  residue  of  her 
estate  to  her  friend,  "Daniel  J.  Foley,  his  heirs,  executors  and 
administrators  in  trust,''  in  the  first  place  to  pay  an  annuity  and  a 
certain  sum  of  money  to  her  grandson,  Francis  Osbom  MacTavish, 
and  then  "  all  the  remainder  of  my  estate  of  all  sorts  it  is  my  will, 
and  I  hereby  direct  that  my  said  trusteo,  Daniel  J.  Foley  and  his 
representatives  as  aforesaid,  shall  take  and  hold  to  and  for  the  use  and 
benefit  of  my  son,  Charles  Carroll  MacTavish,  for  and  during  his  life 
only,8o  that  he  shall  have  and  enjoy  the  same,  and  the  rents,  issues 
and  profits  thereof  without  impeachment  of  waste,  and  from  and  im- 
mediately after  his  decease  then  to  and  for  the  use  and  benefit  of 
all  and  every  the  children  and  child  of  my  said  son,  Charles  Carroll 
MacTavish,  and  their  descendants  (to  take  per  stirpes)  who  shall 
be  living  at  his  death,  their  heirs,  executors,  administrators  and 
assigns  forever,  the  shares  of  such  children  and  descendants  who 
shall  be  females,  to  be,  and  they  are  hereby  devised  to,  their  sole 
and  separate  use  respectively,  to  the  same  effect  and  with  the  same 
Vol..  LI  I  —  64 
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powers  of  disposition  by  deed  or  will  in  regard  thereto  as  if  they 
were  femes  sole,  free  from  all  control  of  any  husband  they  may  respect- 
ively marry,  and  from  all  responsibility  whatsoever,  for  such  hus- 
bands, their  debts  or  engagements."  And  then  immediately  follow- 
ing is  this  clause:  "I  hereby  authorize  and  empower  the  said 
trustee,  with  the  consent  of  my  son,  Charles  Carroll  MacTavish, 
during  the  life  of  the  latter,  and  subject  to  the  approbation 
of  the  Orphans'  Court  of  Baltimore  city  after  the  death  of  my 
said  son,  to  make  such  changes  of  investments  of  the  rest  and 
residue  of  my  said  property,  and  such  re-investments  and  changes 
from  time  to  time  as  may  in  the  judgment  of  said  trustee  be 
proper  and  advantageous,  for  the  which  end  I  hereby  author- 
ize and  empower  my  said  trustee  to  do  all  lawful  acts,  and  exe- 
cute and  deliver  all  needful  deeds  and  instruments  of  writing 
in  the  premises,  with  the  consent  and  authority  aforesaid, 
full  power  to  lease  being  included  herein."  By  a  codicil  to 
this  will  she  makes  provision  that  in  case  all  the  children  of 
her  said  son  should  die  before  reaching  the  age  of  twenty-one, 
and  without  lawful  issue  of  any  of  them  living  at  the  death 
of  the  survivor  of  them,  then  at  the  death  of  such  survivor,  and  of 
her  said  son,  all  the  property  devised  to  Daniel  J.  Foley  in  trust  as 
aforesaid  shall  pass  to  her  friend,  the  Reverend  Thomas  Foley,  in 
fee,  and  to  this  provision  she  adds  the  following  clause:  ''Lest 
there  be  any  misunderstanding  as  to  the  powers  of  my  said  trustee, 
Daniel  J.  Foley,  as  to  the  leasing  of  the  property  by  my  said  List 
will,  and  this  codicil  devised  to  him  in  trust,  I  hereby  declare  it  to 
be  my  intention,  that  with  the  consent  and  approbation  in  my  eaid 
will  prescribed  and  provided,  he  shall  have  full  power  and  authority 
to  make  and  execute  any  and  all  leases  whatsoever,  of  any  and  all 
portions  of  the  rest  and  residue  of  my  estate  which  he  may  deem 
advantageous  and  proper." 

Powers  of  leasing  are  very  common  in  English  settlements  and 
wills,  in  that  country  every  well-prepared  settlement  and  will  of 
real  estate,  unless  its  value  be  inconsiderable,  or  the  circumstances 
of  the  case  do  not  require  it,  contains  a  power  of  leasing,  and  as 
was  said  by  Lord  Maksfibld  in  Taylor  v.  Horde,  1  Burr.  120,  "  of 
all  kinds  of  powers,  this  is  the  most  frequent"  The  general  rule 
of  interpretation  which  prevails  here,  as  in  all  similar  cases,  is  that 
such  powers  must  be  construed  according  to  the  intention  of  the 
parties,  and  as  Lord  Ken^yon"  said  in  Potnery  v.  Partington,  3  T. 
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R  674,  if  judges,  in  construing  the  particular  words  of  different 
powers,  have  appeared  to  make  contradictory  decisions  at  different 
times,  it  is  not  that  they  have  denied  the  general  rule,  but  because 
some  of  them  have  erred  in  the  application  of  the  general  rule  to 
the  particular  case  before  them.     1  Piatt  on  Leases,  394,  398. 

Applying  this  rule  to  the  will  before  us,  there  seems  to  be  no  room 
for  error  or  doubt.  The  testatrix  was  possessed  of  farming  lands 
in  the  country,  and  of  vacant,  unimproved  lots  in  the  city  of  Balti- 
more. The  only  mode  by  which  the  trustee,  under  the  powers  given 
him,  could  make  the  latter  (without  selling  them)  productive  of 
income  was  to  lease  them,  according  to  the  prevailing  system  of 
tenure  in  that  city,  under  leases  for  ninety-nine  years,  renewable 
forever;  and  when  she  gave  him  the  power  to  make  '^  all  leases 
whatsoever  of  any  and  all  portions  "  of  the  residue  of  her  estate 
which  he  might  deem  advantageous  and  proper,  it  is  perfectly  clear 
she  intended  he  should  have  the  power  to  make  such  leases  of  her 
nnimproved  city  lots,  and  that  too  whether  they  were  made  for  the 
purpose  of  changing  investments  or  not. 

But  the  validity  of  the  power  has  been  assailed,  and  it  is  said,  in 
the  first  place,  that  it  infringes  the  rule  against  perpetuities. 
Without  doubt,  a  leasing  power  may  be  so  framed  as  to  transgress 
this  rule.  Such  was  the  character  of  the  power  in  Barnum^s  case, 
26  Md.  119,  where  the  power  given  by  the  will  to  the  trustees  and 
their  heirs  and  successors  to  make  leases  was  by  express  terms  ex- 
tended beyond  the  limits  prescribed  by  the  rule.  But  Mr.  Lewis, 
in  his  admirable  treatise  on  the  Law  of  Perpetuity,  in  considering 
the  rule  as  it  affects  the  limitation  and  exercise  of  powers  of  sale, 
exchange,  partition,  leasing,  and  the  like,  makes,  among  others, 
this  deduction  from  the  authorities,  viz.,  that  there  can  be  no  ob- 
jection on  the  ground  of  remoteness  to  such  unconfiued  powers, 
when  limited  to  a  person  in  esse,  or  several  of  such  persons,  and  the 
Bwvivors  and  survivor  of  them,  and  not  extended  to  their  repre- 
sentatives. In  such  case  they  resemble  a  springing  use  or  executory 
demise,  to  arise  within  the  compass  of  a  life  in  being,  and  like  these 
executory  limitations,  they  in  no  degree  trespass  the  perpetuity 
boundary.  Lewis  on  Law  of  Perpetuity,  654.  And  such,  accord- 
ing to  our  interpretation  of  it,  is  the  limitation  of  the  power  in  this 
case.  If  there  is  any  provision  in  the  will  indicating  that  it  was 
the  intention  of  the  testatrix  that  this  particular  power  should 
devolve  on  any  successor  of  Mr.  Foley  in  the  trust,  that  provision  is 


508  MABTLAND, 


Collins  ▼.  Foley. 


superseded  by  the  codicil  ia  which  the  leasing  power  is  given  to 
him  7iominatim,  "my  said  trustee^  Daniel  J.  Foley,"  and  is  Dot 
extended  to  his  heirs^  representatives  or  successors;  so  that  the 
power  continues  during  his  life  and  no  longer.  But  if  we  are  in 
error  in  extending  it  is  thus  far,  the  least  limit  of  continuance  that 
can  reasonably  be  assigned  to  it  is  during  the  life  of  the  son,  and  iifter 
his  death  during  the  minority  of  all  his  children,  in  case  he  should 
die  before  they  all  attained  tlie  age  of  twenty-one  years.  The  will 
and  codicil  both  require  the  leases  to  be  made  with  the  ''consent" 
of  the  son  during  his  life,  and  "subject  to  the  approbation  of  the 
Orphans'  Court,"  after  his  death;  and  by  requiring  the  approval  of 
this  court  it  may  perhaps  be  reasonably  inferrred  that  it  was  her 
intention  that  the  power  should  continue  so  long  only  as  any  of 
these  children  should  be  subject  in  any  wise  to  the  control  of  that 
tribunal.  But  whether  we  take  the  one  limitation  or  the  other 
makes  no  difference  in  this  case,  bcfcause  either  will  cover  the  time 
at  which  the  contract  for  the  lease  in  controversy  was  executed. 

But  it  is  also  argued  that  this  leasing  power  is  repugnant  to  the 
estates  created  by  the  will,  and  therefore  void.  It  is  admitted  that 
Charles  Carroll  MacTavish,  the  son  of  the  testatrix,  died  in  March, 
1868,  leaving  four  children,  all  of  whom  are  now  living.  The  eldest 
of  these  children  (a  daughter)  attained  the  age  of  twenty-one  in 
June,  1875,  and  this  event  put  an  end  to  the  executory  limitation 
in  favor  of  the  Rev.  Thomas  Foley.  Counsel  for  the  appellants 
argue  that  these  children  took  under  the  will  a  remainder  in  fee 
freed  from  the  trust,  and  that  any  limitation  or  restriction  npon 
their  absolute  power  over  it,  such  as  a  power  of  leasing  in  another, 
is  repugnant  to  the  nature  of  such  an  estate  and  void.  If  they  are 
right  in  this,  then  it  is  clear  that  the  leasing  power  is  stricken 
down  altogether,  for  there  is  no  more  reason  for  construing  the  will 
as  creating  a  trust  over  the  life  estate  than  there  is  over  the  estate 
in  remainder.  In  order  to  sustain  their  position,  the  will  must  be 
read  as  making  a  direct  devise  to  the  son  for  life,  with  remainder 
in  fee  to  his  children,  and  attaching  to  the  estates  so  created  this 
leasing  power  in  another.  If  instead  of  this  leasing  power  there  were 
annexed  to  such  estates  a  condition  against  alienation,  even  for  a 
limited  time,  the  authorities  cited  by  counsel  would  be  applicable. 
In  the  case  of  Mandlebainn  v.  McDonell,  29  Mich.  76;  s.  C,  18  Am. 
Rep.  61,  where  the  question  is*  elaborately  discussed  by  Judge  Chris- 
TiANCT,  the  will  created  a  life  estate,  with  remainder  in  fee  to  cer- 
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tain  named  deyisees,  and  imposed  the  condition  that  the  property 
^honld  not  be  sold  until  the  youngest  of  the  devisees  attained  the 
age  of  twenty-five  years,  and  the  court  held  the  restriction  void,  and 
that  a  restriction  which  would  suspend  all  power  of  alienation  of 
such  an  estate,  even  for  a  single  day,  is  inconsistent  with  the  es- 
tate granted,  unreasonable  and  void.  This  was  followed  by  the 
recent  English  case  of  Roaher  v.  Rosher,  26  Oh.  Div.  801,  where 
a  testator  devised  an  estate  in  fee  to  his  son,  provided  that  if  he 
wished  to  sell  it  during  the  life  of  the  testator's  wife,  she  should 
have  the  option  to  purchase  it  at  a  sum  which  was  about  one-third 
of  its  market  value,  and  it  was  held  that  this  proviso  amounted  to 
an  absolute  restraint  on  alienation  daring  the  life  of  the  testator's 
widow,  and  was  void  in  law. 

But  neither  of  these  cases  is  the  one  before  us.  Judge  Chris- 
TTAycT,  in  discussing  the  question  in  his  ease,  is  careful  to  point 
out  in  the  first  place  what  it  does  not  involve,  and  says:  ''It  does 
not  involve  tlie  question  whether  a  restraint  upon  the  sale  of  this 
property  for  an  equal  length  of  time  might  not  have  been  rendered 
legally  effective  by  the  conveyance  of  the  legal  title  to  trustees  in 
trust  for  the  benefit  to  these  devisees,  according  to  instructions  as 
to  the  time  of  sale  which  might  have  been  inserted  in  the  will,  in 
which  case  the  validity  of  the  restriction  as  to  time  would  depend 
mainly  upon  the  question  whether  the  period  exceeded  that  allowed 
by  the  rule  against  perpetuities."  In  the  case  before  us  there  is 
just  such  a  devise  in  trust.  The  testatrix  devises  the  residue  of  her 
property  to  a  trustee  and  his  heirs,  executors  and  administrators  in 
trust  to  accomplish,  in  the  first  place,  a  specified  purpose,  and  then 
directs  that  the  trustees  *•  and  his  representatives  "  shall  hold  the 
remainder  of  it  for  the  use  and  benefit  of  her  son  during  his  life, 
and  after  his  death  for  the  use  and  benefit  of  his  children;  and  she 
then  gives  to  this  trustee  a  leasing  power  which  as  we  have  shown 
does  not  offend  the  rule  against  perpetuities.  This  is  quite  differ- 
ent from  clogging  a  direct  devise  in  fee,  with  a  restriction  upon 
alienation.  In  fact,  one  of  the  principal  purposes  of  interposing  the 
tnist  seems  to  have  been  to  enable  the  testatrix  to  confer  upon  the 
trustee  this  leasing  power,  and  we  think  it  may  be  safely  affirmed 
that  in  all  the  range  of  authorities  no  case  can  be  found  in  which 
the  validity  of  such  a  power,  thus  conferred  and  thus  limited,  has 
been  questioned.  Such  powers  are  not  only  reasonable,  but  are 
sometimes  necessary,  especially  in  a  case  like  this,  where  the  es- 
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tate  disposed  of  consists  largely  of  property^  the  income  from  which 
mast  consist  of  rent  reserved  under  leases,  and  where  infants  are 
the  beneficiaries.  At  all  events  the  testatrix  had  the  right  to  dis- 
pose of  her  property  as  she  pleased,  and  this  disposition  of  it  does 
not,  in  our  opinion,  violate  any  established  rule  of  real  estate  law. 
[Minor  points  omitted.] 

Decree  affirmed,  and  catise  remanded. 


Hbighb  y.  LnriG. 

(88  Md.  aOl.) 
Wm  —  trutt — l{f6  Mtate — partnerthip  profiU 

A  will  created  an  estate  for  life  in  the  residue  with  remainder  over.  Shortlf 
before  death  the  testator  formed  a  partnership,  to  be  carried  on  for  three 
years,  even  if  he  should  die  sooner.  HM^  that  the  profits  went  to  the  life- 
tenant  as  income.* 


B 


ILL  for  accounting.     The  opinion  states  the  case. 

ir.  O.  Schley  and  Bernard  Carter,  for  appellants. 
/.  Xevett  Steele  and  S,  Teackle  Wallis,  for  appellee. 


Yellott,  J.  From  the  bill  of  complaint  and  the  proof  embodied 
in  the  record  it  appears  that  Charles  H.  Boss  departed  this  life  on 
the  20th  day  of  January,  1861.  Prior  to  his  decease,  and  on  the 
21st  day  of  November,  1860,  his  last  will  and  testament  was  exe- 
cuted, to  which  was  subsequently  added  a  codicil  on  the  29th  dsj 
of  December,  in  the  same  year.  By  the  terms  of  these  testamentary 
dispositions  of  his  property,  after  making  provision  for  the  pay- 
ment of  debts  and  some  small  legacies,  he  gave  all  the  rest  and  resi- 
due of  his  estate  to  his  wife  and  her  successors,  in  trust  for  her  sole 
and  separate  use  and  benefit  during  her  natural  life,  with  a  proviso 
that  if  any  one  of  his  sons  should  attain  the  age  of  twenty-one  years, 
during  the  life  of  his  mother,  he  should  be  paid  the  sum  of  $5,000 
out  of  the  estate;  this  proviso  being  applicable  to  each  son  who 
should  reach  that  age  while  his  mother  was  living.    And  an  annual 

♦  See  Brinley  v.  Grou  (50  Conn.  66),  47  Am.  Rpp.  61H. 
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payment  of  $300  was  directed  to  be  made  to  each  daughter  who 
should  marry  during  the  life  of  her  mother. 

After  the  death  of  his  wife  the  testator  gave  one-sixth  of  the  trust 
estate  thus  created  to  each  one  of  his  six  children,  the  sons  each  to 
have  $5,000  at  the  age  of  twenty-one  yeai*s,  and  the  remainder  of  the 
sixth  at  the  ago  of  thirty  years.  It  was  provided  that  the  daughters 
should  receive  the  income  from  their  respective  portions  of  the  es- 
tate thus  divided  during  their  lives,  after  which  the  principal  was 
to  go  to  their  children;  and  in  the  event  of  there  being  no  children 
then  to  their  surviving  brothers  and  sisters.  If  any  of  the  sons 
died  before  receiving  the  whole  of  the  share  or  shares  thus  assigned 
the  remainder  was  to  go  to  the  surviving  brothers  and  sisters. 

The  eldest  son  of  the  testator  died  intestate,  unmarried  and  with- 
out issue,  in  the  year  1880.  He  had  not  at  the  time  of  his  death 
attained  the  age  of  thirty  year^.  The  third  son  died  soon  after  the 
testator,  being  then  an  infant,  unmarried,  without  issue  and  intes- 
tate. The  four  children  of  the  testator  now  living  are  Mrs.  Heighe, 
Mrs.  Littig,  a  daughter  Fannie,  at  this  time  an  inmate  of  an  insane 
asylum,  and  John  ii.  Koss,  a  resident  of  Baltimore  county. 

Clara  A.  Ross,  the  widow  and  executrix  of  said  testator,  died  in 
May,  1881.  She  left  a  will  by  which  she  bequeathed  all  she  pos- 
sessed, with  the  exception  of  some  small  legacies,  to  her  son  John 
and  her  two  married  daughters;  and  by  the  terms  of  said  will  con- 
stituted her  said  son  John  her  executor. 

I'he  complainants  are  manifestly  entitled  to  the  relief  asked  for 
in  their  bill  of  complaint.  It  is  necessary  that  a  trustee  should  be 
appointed  to  take  charge  of  the  estate  and  to  completely  execute 
the  trust  created  by  the  will  of  said  Charles  R.  Ross.  They  have 
also  a  right  to  ask  that  the  defendants  account  with  them;  that  the 
inventory  be  corrected;  and  that  the  exact  amount  of  the  corpus  of 
the  estate  be,  as  far  as  possible,  ascertained  and  established. 

'I'he  only  remaining  question,  to  be  determined  by  this  court,  is 
in  relation  to  what  should  constitute  the  corpus  of  the  estate.  This 
question  was  ably  argued  by  learned  counsel  on  both  sides,  but  does 
not  seem  to  present  any  very  great  difficulty. 

Mr.  Ross,  the  testator,  bequeathed  his  property  to  be  held  by  his 
vife  in  trust  for  her  own  use  and  benefit,  during  the  term  of  her 
natural  life.  She  was  therefore  entitled  to  the  income  of  the  es- 
tate; for  if  it  were  otherwise,  the  bequest  would  have  been  nugatory 
and  unproductive  ot  honefits      As  she  had  a  life  estate,  she  was  en- 
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titled  to  the  whole  income  in  the  abaeaoe  of  any  restrictions  in  the 
will.  She  could  not  howcTer  approporiate  any  portion  of  the  capital 
to  her  own  use.  Just  before  his  death,  Boss  had  entered  into  a  co- 
partnership which  was  to  continue  for  three  yeais,  and  eren  in  the 
event  of  his  death,  to  be  carried  on  until  the  end  of  that  period. 
It  is  conceded  that  he  had  inrested  about  $41,000  in  this  enter- 
prise. This  capital  was  the  only  portion  of  his  property  which  was 
productive,  and  very  large  profits  seem  to  have  been  derived  from 
the  transactions  of  this  partnership.  It  is  contended  by  the  appel- 
lees that  these  profits  should  be  merged  in  the  carpus  of  the  es- 
tate, while  the  opposite  party  hold  that  they  belonged  to  the  life 
tenant.  There  would  have  been  but  little  difficulty  in  coming  to  a 
satisfactory  conclusion  in  relation  to  the  question  ^hus  involved  in 
controTersy,  if  Boss,  instead  of  investing  his  capital  of  141,000 
in  a  pix>fi:^ble  mercantile  enterprise,  had  purchased  a  product- 
ive farm  in  the  county  of  his  residence,  and  by  his  will, 
left  it  to  his  wife  for  life,  and  then  in  equal  parts  to  his  children. 
In  that  case,  no  one  would  undertake  to  dispute  that  the  life 
tenant  was  entitled  to  all  the  income  derivable  from  this 
investment.  She  could  not  diminish  the  value  of  the  investment 
by  committiiig  waste,  neither  could  &})«  be  required  to  increase  the 
value  by  taking  a  portion  of  the  income  and  investing  it  for  the 
benefit  of  her  suceessors.  In  determining  the  respective  rights  of 
parties  it  is  difficult  to  perceive  a  substantial  distinction  between 
this  supposed  investment  in  land,  and  that  in  a  commercial  co- 
partnership. The  profits  of  capital  constitute  income  which  innres 
to  the  life  tenant.  Sound  reason  leads  to  this  conclusion,  and  in 
support  of  so  plain  a  proposition,  the  citation  of  numerous  adjudi- 
cated coses  would  seem  to  be  unneoessary. 

The  dividends  of  the  copartnership  were  distributed  among  the 
members  of  the  firm  in  conformity  with  the  terms  agreed  upon  at 
the  time  of  its  formation.  The  larger  portion  of  these  dividends 
inured  bo  the  representative  of  Gharies  B.  Bobs.  But  dividends  do 
not  constitute  a  part  of  the  corpus  of  an  estate  any  more  than  in- 
terest on  money  constitutes  a  portion  of  the  principal  invested.  It 
has  been  held  that  the  words  '^dividend  "  and  '' income"  used  ins 
will  bequeathing  stock  mean  the  sanM  thing.  Seed  v.  Head,  88 
Mass.  177. 

Where  a  trust  has  been  thus  created  for  the  benefit  of  some  one 
for  life  the  principle  seems  to  be  established  beyond  controvewy 
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that  the  ordinary  profits  ttid  natural  increaie  go  to  the  life  tenant 
Sutton  T.  Crain,  10  Gill  &  J.  45S;  Harvard  09Seff$T.  Amory,  f6 
Mass.  446;  2  Perry  Trusts,  §  bU,  545. 

The  rale,  so  Btrenuoasly  contended  for  on  the  part  of  the  appel- 
lees, is  only  applicable  incase  of  an  extraordinary  bonus  or  addition 
to  the  nasal  income  of  stock  or  other  property  settled  in  trust  for 
the  benefit  of  one  for  life.  It  has  no  application  to  the  ordinury 
levenne  or  income  derived  from  any  investment,  no  matter  how 
large  such  peyenne  or  income  may  hare  become  by  suooessf ul  man- 
agement. Reed  y.  Head,  88  Mass.  176;  Clapton  t.  Oresham,  10  Ves. 
288;  Paris  v.  Paris,  10  Ves.  185;  Brandery.  Brander,  4  Ves.  800. 

There  is  therefore  apparent  error  in  that  portion  of  the  decree  of 
the  court  below,  which  determines  that  any  part  of  the  divideiias 
or  income  derived  from  the  partnership,  or  any  other  investment 
of  capital,  should  be  added  to  the  corpus  of  the  estate. 

While  the  widow  was  entitled  to  no  portion  of  the  capital  sum 
invested,  she  was  entitled  to  the  income  as  already  defined  and  des- 
ignated. In  all  other  respects  the  said  decree  of  the  Gircuit  Court 
seems  to  be  correot  and  proper. 

it  must  therefore  be  affirmed  in  part  and  reversed  in  part,  and 
cause  remandedySO  that  proceedings  mi^  be  had  in  conformity  with 
Uie  principles  enunciated  in  this  opinion;  the  costs  to  be  paid  out  «f 
the  trust  fund. 

Decree  affirmed  in  part,  and  re  vereed  in  part,  and  cause  remanded. 

Cause  remanded. 


Thomas  t.  Ford. 

(68  Xd.  846.) 

Wa^  —  prescription  to  pMic, 

tile  public  maj  not  gain  by  prescription  the  right  to  nse  the  Und  of  an  tadi- 
Tidnal,  on  a  navigable  river,  as  a  place  of  landing  and  of  deposit  of  ehaltels 
for  an  jadefinite  time. 

TRESPASS  qtAare  dausum  /regit.    The  opinion  states  the  case. 
The  phdntifl  had  judgment  below. 

S,  Harris  Oamalier  and  Daniel  R.  Magruder,  tor  appellant. 

D<miel  C.  Hammet  and  Prank  H.  Stockett,  for  appellee. 
ToL.  LII~65 
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Alyey,  C.  J.  [OmittiDg  minor  points.]  The  action  is  for  an 
alleged  treBpass  quare  clausum  frtgiL  And  the  grievance  alleged, 
in  addition  to  the  breaking  and  entering  the  close,  is,  that  the  de- 
fendant incumbered  the  land  of  the  plaintiff,  along  the  shore  of  the 
river  Patuxent,  by  piling  a  large  qaantity  of  cord  wood  thereon, 
whereby  the  plaintiff  was  deprived  of  the  use  and  enjoyment  of  the 
land  thus  incumbered  by  the  wooa. 

At  the  trial  the  plaintiff  asked  three  instructions  from  the  coart 
to  the  jury,  and  the  defendant  asked  none.  The  first  and  second 
prayers  were  granted  as  modified  by  the  court,  and  the  third  was 
refused,  without  any  substituted  instruction  therefor.  The  first 
prayer,  as  offered,  asked  the  court  to  instruct  the  jury,  that  if  tbej 
found  the  defendant  to  be  guilty  of  the  acts  of  trespass  complained 
of,  then  the  plaintiff  was  entitled  to  recover,  as  the  measure  of 
damages,  such  a  sum  per  cord  as  the  jury  might  find  such  use  and 
occupation  of  the  land  was  worth,  ''and  such  further  damages  as 
they  might  find  the  plaintiff  had  suffered  by  such  use  and  occnpa. 
tion  of  the  said  shore."  This  prayer  was  granted,  with  the  omis- 
sion of  the  last  clause,  in  respect  to  further  damages. 

The  second  prayer,  as  offered,  was,  that  though  it  might  be  found 
as  a  fact  that  other  persons  besides  the  defendant  deposited  wood 
and  other  things  upon  the  river  shore  on  the  land  of  the  plaintiff, 
the  locuB  in  quo,  such  acts  of  other  persons  afforded  no  justification 
to  the  defendant,  such  acts  of  user  not  being  sufficient  to  constitute 
the  said  shore  a  public  landing;  and  that  there  was  no  sufficient 
evidence  to  establish  the  existence  of  a  public  landing,  with  definite 
limits.  This  prayer,  as  offered,  was  rejected;  but  in  lieu  thereof  the 
court  instructed  the  jury  that  such  acts  or  user  of  third  persons 
would  afford  no  justification  to  the  defendant,  *'  unless  the  jury 
should  further  find  that  such  user  of  said  land  was  adverse  to  the 
claim  of  the  plaintiff,  and  those  under  whom  he  claimed,  exclusive 
and  uninterrupted,  for  at  least  twenty  years,  and  that  such  user  was 
within  reasonably  defined  limits." 

The  third  prayer  asked  that  the  jury  be  instructed,  that  in  esti- 
mating the  damages  no  deduction  should  be  made  by  reason  of 
the  fact  that  some  portion  of  the  wood  deposited  was  piled  or 
corded  "upon  the  bed  of  the  public  road  running  through  the 
land  of  the  plaintiff  along  the  said  river  shore."  This  prayer 
was  rejected  by  the  court,  and  no  instruction  was  given  in  lien 
thereof. 
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It  is  upon  these  prayers,  as  offered,  and  the  instructions  actaally 
giren,  that  the  questions  arise  on  this  appeal. 

The  plaintiff's  land,  known  as  '^  Mattaponi,"  bounds  on  the 
Pataxent  river  for  a  considerable  distance;  and  through  this  land 
there  runs  a  public  county  road  to  a  wharf  owned  by  the  plaintiff 
on  the  river,  and  from  the  wharf  the  road  runs  up  and  along  the 
shore  of  the  river  for  some  distance  before  leaving  the  land  of  the 
plaintiff.  Just  immediately  below  the  wharf,  and  on  the  right  of 
the  road  approaching  the  same,  there  is  a  public  landing 
regularly  laid  out  by  public  authority,  within  fixed  and 
definite  bounds,  but  which  space  does  not  include  any 
part  of  the  locus  in  quo.  Between  the  road  running  up 
the  shore  from  the  wharf,  and  high-water  mark  on  the  beach  of  the 
river,  there  is  a  slip  or  narrow  space  of  ground  belonging  to  the 
plaintiff,  and  it  was  upon  this  slip  or  space,  and  upon  a  part  of  the 
ground  embraced  within  the  limits  of  the  public  road,  that  the 
alleged  acts  of  trespass  were  committed.  The  defendant  offered 
evidence  tending  to  prove  that  the  shore  above  the  wharf,  for  the 
distance  of  eighty  to  a  hundred  yards,  had  been  used  for  many 
years,  by  many  persons,  for  purposes;  of  shipping  cord  wood  and 
other  freight,  and  that  such  user  was  without  objection  on  the  part 
of  the  plaintiff,  though  known  to  him,  and  further,  that  there  were 
no  marks  or  bounds  to  separate  or  define  the  portion  of  the  shore 
that  had  been  so  used  by  shippers,  from  the  other  parts  of  the  shore 
on  the  plaintiff's  land  —  the  space  occupied  by  the  cord  wood  of 
the  defendant  being  the  space  between  the  river  shore  and  the  public 
road,  including  a  part  of  the  public  road;  and  extending  from  the 
wharf  up  the  shore  for  a  distance  of  from  eighty  to  one  hundred 
yards.  The  defendant  also  offered  evidence  to  prove  that  part  of 
the  wood  so  corded  by  him  was  upon  the  bed  of  the  public  road  that 
runs  through  the  plaintiff's  land  down  to  the  wharf  and  along  the 
river  shore. 

The  defense  in  the  case  is  founded  upon  the  theory  that  in  addi- 
tion to  the  public  landing,  regularly  laid  out  and  defined  below  the 
wharf,  by  statutory  authority,  the  space  intervening  between  the 
margin  of  the  river,  and  the  public  road  above  the  wharf,  has  become 
a  purt  of  the  public  landing,  with  the  right  in  the  public  to  make 
deposits  of  articles  of  freight  thereon,  and  that  such  right  has  been 
acquired  either  by  prescription,  or  by  dedication  to  public  use  If 
the  right  has  not  been  acquired  in  one  or  the  other  of  these  modes. 
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the  defendant  has  no  jjietification  for  the  idkged  treapMB  oouuaitted 
by  him. 

It  is  certainly  a  settled  doctrine  in  this  State  that  paUic  fcmcIb, 
or  ways  of  any  kind,  can  only  be  established  by  public  aathority, 
or  by  dedioation,  or  by  long  user  by  the  public,  wluch  though  aot 
strictly  prescription^  yet  bears  so  dose  an  analogy  to  it,  that  it  is 
not  inappropriate  to  Apply  to  the  right  thus  acquired  the  term  pre- 
schptiTo.  Hence  the  oxistenoe  of  a  public  way  may  be  established 
by  evidence  of  an  unintermpted  user  by  the  public  for  twenty  years, 
the  presumption  being  that  such  long  continued  use  and  enjoyment 
by  the  public  of  such  way  had  a  legal,  rather  than  an  illegal  origin. 
Day  v.  AUender,  22  Md.  511.  But  the  question  here  is,  whether  at 
the  common  law,  this  principle  of  presumptire  dedication,  or  qmsi 
prascriptiooi,  does  or  can  properly  i^plj  to  give  rise  to  a  right  in  the 
general  public  to  use  the  land  of  another  on  a  navigable  river  as  a 
landing-place  and  place  of  deposit  of  wood  and  other  articles  of 
property  for  an  indefinite  time.  That  question  has  never  been 
decided  by  this  court;  though  it  has  been  the  subject  of  a  most 
thorough  and  exhaustive  discussion  in  the  Supreme  Court,  and  in 
the  Court  of  Errors,  of  the  State  of  New  York,  and  has  been 
decided  by  other  State  courts. 

In  the  case  of  CorMyou  v.  Van  Brunty  2  Johns.  357,  the  action 
was  for  trespass  quare  dausmnf regit ^  and  the  defendant  pleaded 
the  general  issue,  and  .gave  notice  that  he  would  offer  in  evidence  a 
prescriptive  right  of  fishing  in  the  sea  adjoining  the  lacui  in  quo^ 
and  of  using  and  occupying  the  shore  for  that  purpose,  the  use  of 
the  shore  being  to  erect  huts  thereon  for  the  use  and  accommoda- 
tion of  the  fishermen  during  the  &hing  season.  But  th^  court  held 
that  no  such  right  could  be  acquired  by  prescription.  And  in  the 
subsequent  case  of  Pearmll  v.  Post,  20  Wend.  Ill,  which  is  the 
leading  case  upon  the  subject,  and  in  which  will  be  found  reviewed 
all  the  authorities  up  to  that  date  bearing  upon  the  question,  the 
Supreme  Court  of  New  York  held,  that  the  public  had  no  right  to 
use  and  occupy  the  soil  of  an  individual  adjoining  navigable 
waters,  as  a  public  landing  and  place  of  deposit  of  property  in  its 
transit,  against  the  will  of  the  owner,  althought  such  user  had 
been  continued  for  more  than  twenty  years,  with  the  knowledge  of 
the  owner.  That  such  user  could  not  be  uiged  by  the  yablic, 
either  as  the  foundation  of  a  legal  presumption  of  Ji  grant,  flod 
thus  justify  a  claim  by  presoription,  or  as  evidence  of  dedication  of 
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the  pa^mifles  to  public  iisc.  This  oase  was  taken  to  the  Court  of 
ErroFB,  where  after  the  most  thorough  discofision  it  waa  affirmed 
(22  Wend.  425);  and  we  are  not  aware  that  the  decision  haa  e^er 
been  questioned.  Decisions  of  similar  import  have  been,  made  in 
other  States,  as  in  the  case  of  Beihum  y.  Turner,  1  Gieenl.  (Ma) 
111;  Chambers  v.  Furray,  1  Yeatee,  167^  and  Cooper  v.  Smith,  [> 
Serg.  &  R.  26. 

Indeed  the  very  nature  of  the  user  set  up  in  this  case  as  eyidenoe 
of  the  prescriptive  right  in,  or  dedication  to  the  public,  renders  it 
qnite  oat  of  the  question  that  such  right  could,  upon  principle,  ex- 
ist in  the  public  generally.  From  the  very  nature  of  the  user  re- 
lied on  it  must  be  confined  to  but  few  individuals,  and  this  nega- 
tives the  idea  of  the  existence  of  the  right  in  tho  general  public. 
Instead  of  the  right  being  a  mere  easement  or  servitude,  without 
profit  in  the  soil,  and  open  to  the  enjoyment  of  all  alike,  it  would 
be  an  exclusive  appropriation  of  the  actual  use  of  the  soil  to  the 
first  oocupier  or  depositor  of  wood  or  other  articles,  without,  limit 
as  to  extent  or  duration  of  time.  The  claim  here  set  up  is  the  right 
in  the  general  public  to  deposit  and  cord  wood  upon  the  phiintifTs 
land  acquired  by  user  merely.  This  of  course  must  be  confined  to 
a  defined  or  limited  space.  If  the  right  were  established,  eajoh  in- 
dividual member  of  the  public  could  not  enjoy  it,  for  the  first  oc- 
cupier would  have  the  right  to  appropriate  the  entire  apace  to  himself 
and  no  one  could  question  his  right  in  so  doing.  While  he  remained 
in  possession  all  the  rest  of  the  public  would  be  excluded;  and  there 
would  be  no  mode  of  determining  the  question  as  to  the  extent  of 
the  ground  that  might  be  apprppriated,  or  the  duration  of  .time 
that  it  could  be  occupied;  it  might  indeed  be  so  occupied  for  an 
indefinite  duration  of  time.  And  as  was  said  by  the  coi&rt  in  the 
case  of  Corielyau  v.  Van  Brunt,  supra,  such  user  rather  denotes 
title,  and  the  right  of  exclusive  enjoyment,  than  the  enjoyment  of 
a  mere  public  easement;  and  the  right  to  such  user  by  the  public 
cannot  be  acquired  by  prescription. 

Proiessor  Washburn,  in  his  work  on  Easements  (3d  ed.),  top 
page  122,  lays  it  down  as  settled  law,  that  ''aright  like  that  to 
use  a  landing  place  upon  the  shore  of  navigable  waters  for  deposit- 
ing articles,  such  as  wood  and  the  like,  cannot  be  claimed  for  the 
puhUo,  nor  for  all  the  inhabitants  of  a  State,  by  prescription  or 
custom/'  And  so  in  Bennett's  edition  of  Goddard  on  Easements, 
page  186,  it  is  laid  down  that  a  custom  for  the  public,  to  use  the 
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land  of  another  on  a  nayigable  river  as  a  landing  place,  and  a  place 
for  deposit  of  goods,  cannot  be  supported.  And  this  wonld  seem  to 
be  founded  in  reason  and  sound  public  policy. 

As  appropriate  to  this  case,  we  may  repeat  here  what  was  said, 
with  great  force  of  reason,  by  Cowbk,  J.,  in  Pearsallr,  Post,  that 
considering  the  great  extent  of  shore  lines  within  our  State,  and 
the  long  and  uniform  indulgence  extended  by  the  proprietors  of 
those  shores  to  those  who  have  had  occasion  to  use  them  for  pnr- 
]>ose8  connected  with  water  transportation  or  fishing,  a  decision 
which  should  admit  the  possibility  of  turning  such  permissive  en- 
joyment into  prescriptive  and  absolute  right  on  the  part  of  the 
public,  would  open  a  field  of  litigation  which  no  community  coald 
endure.  And  what  is  still  worse  in  a  moral  point  of  view,  it  would 
be  perverting  neighborhood  forbearance  and  kind  indulgence  to  the 
destruction  of  important  rights.  Consequently  if  it  be  once  under- 
stood that  this  permissive  indulgence  of  the  proprietors  of  the 
shores  may  be  construed  into  irrevocable  privileges,  restrictions  and 
hindrances  will  inevitably  follow,  to  avoid  the  possibility  of  such 
permissive  use  maturing  into  public  adverse  rights.  The  pro- 
duction of  any  such  consequence  surely  ought  not  to  be  desired  bj 
any  one. 

With  these  views,  this  court  is  of  opinion  that  there  was  error 
committed  by  the  court  below  in  refusing  to  grant  the  second  prayer 
offered  by  the  plaintiff,  and  in  giving  the  instruction  in  lieu  of  that 
prayer. 

The  remaining  question  is,  whether  the  plaintiff  tras  entitled  to 
recover  any  damages  for  the  occupancy  of  the  ground,  by  the  cord 
wood  of  the  defendant,  within  the  limits  of  the  public  road,  run- 
ning by  the  river  shore  over  the  land  of  the  plaintiff.  This  question 
was  presented  by  the  third  prayer  of  the  plaintiff,  which  was  re- 
fused by  the  court. 

The  existence  of  an  ordinary  highway  over  the  land  of  anowner, 
whether  it  had  its  origin  by  condemnation,  dedication  or  prescrip- 
tion, does  not  divest  him  of  the  property  in  the  soil.  In  such  case 
he  has  full  dominion  and  control  over  the  land,  subject  to  the  ease- 
ment in  the  public,  and  he  may  recover  it  in  ejectment,  or  bringan 
action  for  trespass  against  any  person  who  deposits  wood,  stones  or 
rubbish  upon  the  soil,  or  otherwise  infringes  upon  the  ordinary 
proprietary  rights  of  the  owner  of  the  soil,  in  a  manner  not  in  the 
use  of  the  easement  as  a  highway.     This  is  a  principle  so  familitf 
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and  so  well  established  that  it  hardly  needs  the  citation  of  author- 
ities to  support  it.  We  may  refer  however  to  3  Com.  Dig.  Chimin 
(A  2),  30;  Lade  y.  Shepherd,  2  Str.  1004;  Dovaston  v.  Payne,  2  Sm. 
L.  Cas.  90,  94, 95,  and  note  of  American  editors,  184;  Jackson  y. 
Hathaway,  15  Johns.  447;  St,  Mary  Newington  v.  Jacobe,  L.  R,  7 
Q.  B.  47,  53;  3  Kent  Com.  432,  433;  Washb.  Easm.  228,  229. 
And  sQch  being  the  case,  it  would  seem  proper  that  the  plaintiff's 
third  prayer  should  have  been  granted.  It  was  simply  a  question 
as  to  how  much  such  use  and  occupation  of  the  ground  was  worth, 
under  the  circumstances  of  the  case,  or  in  other  words,  what  dam- 
age was  dustained  by  the  plaintiff  by  reason  of  having  the  wood  of 
the  defendant  piled  upon  his  land.  This  is  the  injury  to  the  land 
of  which  the  plaintiff  complains. 
The  judgment  will  be  reversed,  and  a  new  trial  awarded. 

Judgment  reversed,  and  new  trial  awarded. 


Peabodt  Hbights  Gompakt  v.  Sadtlbs. 

(63  Md.  fiSS.) 

Deed  —  houTidaTy  —  tide  of  road, 

A  deed  of  a  lot  bounded  hj  stones  ''on  the  side  of  a  road/'  and  answering  the 
call  for  qnantitj  without  including  the  road,  does  not  convey  to  the  center 
of  the  road.* 

EJECTMENT.  The  case  is  thus  stated  by  Bryan,  J. :  ''An 
action  of  ejectment  was  brought  by  the  appellant  against  the 
appellee.  It  was  tried  before  the  court  without  a  jury,  and  the 
questions  in  the  case  depended  on  the  construction  of  two  deeds  of 
conveyance.  Harry  Dorsey  Oough  and  his  wife  were  seized  in  fee 
of  a  tract  of  land  in  Baltimore  county  called  Huntington,  which  in 
the  latter  part  of  the  last  century  they  divided  into  lots,  with  roads 
running  along  their  sides  and  between  them.  The  appellee  became 
entitled,  by  valid  conveyances,  to  lots  on  each  side  of  one  of  these 
roads;  and  the  road  having  been  closed  many  years,  he  claims  title 
to  the  bed  of  it  lying  between  his  two  lots.  He  deduces  his  title 
from  Charles  B.  Carroll,  who  had  become  entitled  to  all  the  estate 

*To  same  effect,  Kinge  Co  F,  Ins.  Co.  v.  Sterne  (87  N.  Y.  287),  41  Am.  Rep 
861.    But  see  SUepwy,  Laeonia  (60  N.  H.  201),  49  Am.  Rep.  811. 
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of  GoQgh  and  wife  to  the  said  lots,  and  abo  to  rach  intereat  as  tiiejr 
had  in  th«  bed  of  the  road  between  them.  In  1889  Carroll  con- 
yeyed  to  Phflip  B.  Sadtler  one  of  these  lots  which  wae  boanded  on 
one  side  of  the  road  in  qaestion,  and  in  1844  he  conyeyed  to  Robert 
0.  Ware  a  tnMTt  bounding  on  the  other  side  of  the  road,  which  in- 
chided  the  other  of  these  lots.  The  agreement  of  cooasel  startei 
that  the  road  is  'now  dosed,  and  right  of  way  over  the  same  byaU 
parties  abandoned. '  It  was,  in  fact,  closed  many  years  ago  by  order 
of  the  county  commissioHers  of  Baltimore  county;  the  dace  of  the 
order  is  not  stated  in  the  record,  but  one  of  the  briefs  states  that 
it  was  passed  in  December,  1858.  The  appellee  by  mesne  conyey- 
asices  has  been  invested  with  such  title  to  these  lots,  and  the  road 
between  them  as  was  conveyed  by  Carroll  by  the  deeds  above  men- 
tioned; aad  the  appellant  by  virtue  of  a  deed  from  Preston,  trastee, 
dated  November  23,  1882,  has  acquired  all  the  title  to  the  bed  of 
the  road,  which  remained  in  Carroll  after  the  execution  of  the  deeds 
to  Sadtler  and  Ware.  A  portion  of  the  bed  of  this  road  is  the 
subject  of  this  controversy.  It  becomes  necessary  to  consider  the 
effect  and  operation  of  these  deeds.  The  deed  to  Sadtler  describes 
the  lot  as  beginning  at  a  certain  stone,  planted  in  the  presence  of 
Sadtler,  James  Carroll,  and  Charles  B.  Carroll  on  the  south-west 
side  of  a  road  leading  to  Thomas  L.  Emory's,  and  running  from 
said  stone,  along  and  with  the  said  road,  etc.,  to  another  stone, 
planted  in  the  presence  of  the  said  parties  on  the  south-east  side  of 
another  road,  then  with  said  last  mentioned  road,  etc.,  to  anotber 
stone,  planted  on  the  north-east  side  o£  another  road,  thence  with 
the  said  last  mentioned  road,  etc.,  to  a  stone.,  etc.  The  deed  states 
that  the  description  is  taken  from  an  original  plat  of  a  part  ai 
Huntington,  made  out  and  signed  by  James  Baker  on  the  sixteenth 
day  of  May,  1809,  and  lodged  in  the  clerk's  oflUce  for  Baltimore 
county  for  safe-keeping;  it  also  states  that  ^  the  roads  mentioned  in 
the  lot  as  above  sold  to  Philip  B.  Sadtler  were  laid  out  for  the  ac- 
commodation of  the  purchasers  of  the  Huntington  property,  and 
the  said  plat,  so  made  out  by  James  Baker,  shows  the  location  of 
the  said  roads.'  The  comers  of  this  lot  are  distinetlv  marked  by 
stones,  and  the  lines  connecting  the  comers  are  run  in  stnight 
courses;  and  the  quantity  of  land  conveyed  is  said  to  be  eighteen 
acres  three-quarters  and  twenty-one  perches,  more  or  less;  and  the 
consideration  is  stated  to  be  $130  an  acre.''  The  defendant  hsd 
judgment  below. 
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WmfiM  J.  TayhTy  foor  appeUaixt. 

FndtrUh  W.  Starjf  and  Min^  T.  Merrw,  fax  ^ppeUecL 

iBVise,  J.  The  faete  of  thia  case  are  aaflcieiitly  etaited  by 
Judge  Bey^k  in  hie  opinion;  but  in  addition  to  tUe  flTatemant  of 
the  view  of  the  majority  of  the  court,  from  whioh  he  djaaenta,.  it 
aeema  important  to  add  a  few  words  in  further  exphuiatiou  of  the 
ground  upon  whioh  they  reet  the  reversal  of  the  deeiaion  by  the 
court  below. 

The  deed,  upon  which  the  question  arises,  falls  squaroly  within 
theqaalifioation  of  the  general  rale  aa  it  is  stated  by  Chancellor 
Ke^tt,  and  by  Angell  in  his  book  on  Highways^  in  the  quotations 
made  from  those  authors  by  Judge  Bbyan.  We  do  not  think  a 
better  illustration  of  the  exception  made  by  those  authors,  to  the 
ordinary  rule,  that  when  land  is  bounded  by  a  road,  it  goes  to  the 
middle  thereof,  could  be  found,  than  that  which  is  supplied  by  this 
deed.  To  our  apprehension  a  clear  and  unmistakable  intention  is 
expressed  that  the  title  shall  not  extend  to  the  middle  of  the  road. 
Bounders  were  settled  by  the  side  of  the  road  by  the  parties  (in  each 
other's  presence),  and  the  deed  calls  for  those  bounders,  and  the 
lines  end  at  them.  By  literal  and  exact  description  the  road-bed 
is  excluded.  The  precise  quantity  of  land  contained  within  the 
metes  and  bounds  thus  given  is  minutely  stated  and  paid  for  ac- 
cordingly at  a  certain  rate  per  acre.  By  restrictive  language  the 
grantee  is  confined  within  certain  well  defined  boundaries.  The 
recital  of  the  fact  that  the  road  which  was  mentioned  was  laid  out 
for  the  "  accommodation  '*  of  the  lot  owners,  clearly  implies  that 
the  use  only  of  the  road  was  to  be  accorded  by  way  of  '*  accommo- 
dation," and  that  the  road-bed  was  not  conveyed.  This  inference 
is  irresistible.  Had  another  intention  existed,  very  different  lan- 
guage would  have  been  employed.  If  the  opening  of  the  road  was 
not  the  act  of  the  owner  of  its  bed,  there  would  have  been  no  men- 
tion made  of  it,  but  the  road  would  have  been  included  in  the  con- 
veyance. The  allowance  of  its  use  was  to  be  outside  of  and  inde- 
pendent of  the  grantor's  title  by  the  deed.  In  an  action  to  recover 
possession  by  the  grantor  under  the  deed,  being  put  by  the  plead- 
ings to  location,  the  calls  by  all  Maryland  authorities  would  con- 
tiol  and  the  lines  could  not  be  extended  beyond  the  bounders  (un- 
less there  was  language  expressly  or  by  necessary  implication  re- 
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quiring  such  extension,  which  we  cannot  find).  This  title  paper 
is  wholly  anambignouSy  and  no  room  is  left  to  theorize  about  inten- 
tion. Its  langauge  clearly  indicates  the  intention,  and  is  oonda- 
sive  of  the  question.  If  it  was  expressed  in  di£Ferent  and  less  ei- 
plicit  terms,  speculation  as  to  the  probability  or  improbability  of 
the  road-bed  ever  becoming  valuable,  and  its  effect  on  the  grantor's 
mind,  might  aid  in  getting  at  the  intention,  and  in  coofitraingan 
obscure  paper.  But  such  unequiyocal  terms  of  description  are 
used  in  defining  what  was  sold,  and  granted,  as  to  unaToidably  ei- 
clude  the  road-bed  from  the  grant;  and  we  see  nothing  to  jostify  a 
construction  which  will  include  it. 

Judgment  reversed  and  new  trial  awarded. 
Bryan,  J.,  dissented. 
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Avery  v.  Avert. 

(88  Kaos.  1.) 
Mofrringe — divorce  —  * '  extreme  erudty, 

OUFPICIBNTLY  reported,  61  Am.  Eep.  736. 


>» 


LUfBEILLEB  V.  HAKinSAL  AND  St.  JOSEPH  lUlLROAD  OOMPAKT. 

C88Kans.88.) 

AdminiitriUor  — foreign — iietion  for  death  by  negligence. 

An  admlnistnitor  appointed  in  another  State  cannot  maintain  an  action  in 
Kanau  for  the  negligent  killing  of  his  intestate  where  he  cannot  maintain 
neh  an  action  under  the  law  of  the  State  of  his  appointment.* 

AOnON  for  negligent  killing  of  plaintiff's  intestate.  The  opinion 
states  the  case. 

*~~ '  ■^— ^— .^»^— ■-       ^— ^—  —  ■■  ■       ■■  — ^i^ 

*See  Debewiee  ▼.  N.  F.,  etc.,  R.  Co.  (98  N.  T.  877),  60  Am.  Rep.  888. 
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Limekiller  v.  Hannibal  and  St.  Joeeph  Bailroad  Company. 

Byron  Sherry y  W,  A.  Hanisberger,  and  W.  D,  Webby  for  plaintiff 
in  error. 

B.  F.  Stringfellow^  and  N.  O.  Borders,  for  defendant  in  error. 

HoRTON',  G.  J.  Although  the  record  in  this  case  is  an  extensive 
one  —  embracing  seventy  printed  pages  —  it  is  necessary  for  us  to 
refer  only  to  the  ruling  of  the  District  Goort  upon  the  {daintifPs 
demurrer  to  the  fourth  defense  set  up  in  the  amended  answer  of 
the  railroad  company.  This,  in  our  yiew,  is  decisive  of  the  case. 
The  plaintiff  is  the  administratrix  of  the  estate  of  the  deceased 
under  appointment  from  the  probate  court  of  Platte  county,  in  the 
State  of  Missouri.  She  is  an  officer  of  the  law  of  the  State  of  her 
appointment,  and  therefore,  her  powers  are  limited  by  the  statutes 
of  Missouri,  and  they  cannot  be  changed  or  enlarged  by  the  author- 
ity of  the  laws  of  this  State,  nor  by  any  judicial  construction  of  oar 
courts.  An  administratrix  takes  only  such  powers  as  are  confeired 
by  law,  and  is  merely  an  agent  or  trustee  acting  immediately  under 
the  direction  of  the  law  regulating  her  conduct  and  defining  her 
authority.  CoUamore  v.  Wilder,  19  Eans.  67.  In  this  State,  the 
remedy,  when  death  ensues  from  the  wrong  done,  is  by  action  in 
the  name  of  the  personal  representative  of  the  deceased,  and  the 
amount  recovered  will  be  for  the  benefit  of  the  widow  and  children, 
if  any,  or  next  of  kin.  City  of  AicJdeon  v.  Tmine,  9  Kam.  350; 
Civil  Code,  §  422.  In  Missouri,  the  personal  representative  of  the 
deceased  has  no  power  to  institute  an  action  of  this  character.  In 
that  State,  the  action  is  to  be  brought:  First,  by  the  husband  or 
wife  of  the  deceased;  or  second,  if  there  be  no  husband  or  wife,  or 
he  or  she  fails  to  sue  within  six  months  after  such  death,  then  bj 
the  minor  child  or  children  of  the  deceased;  or  third,  if  sacb 
deceased  be  a  minor  and  unmarried,  then  by  the  father  or  mother, 
who  may  join  in  the  suit,  and  each  shall  have  an  equal  interest  in 
the  judgment;  or  if  either  of  them  be  dead,  then  by  the  survivor. 
1  fiev.  Stat,  of  Missouri,  1879,  §§  2121,  2122,  2123,  pp.  349- 
351. 

The  fourth  defense  of  the  answer  alleges  that  the  administRiftnx 
of  the  estate  of  the  deceased  is  prohibited  by  the  law  of  the  State 
of  Missouri  from  instituting,  maintaining,  or  prosecuting  such  an 
action.  1  Rev.  Stat,  of  Missouri,  1879,  ch.  1,  art.  5,  §§  W, 
95,  96,  p.  16.    See  also  §§  2121,  2122,  2128,  supra.     If  the  ckath 
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of  the  deceased  had  been  caused  by  the  wrongful  act  of  the  defend- 
ant in  Hiflsonri,  plaintiff,  ae  administEatrix,  could  not  have  maixw 
tained  thia  action  in  that  State,  and  as  administratrix  she  is  net 
entitled  to  any  greater  power  or  rights  in  £ansas  than  she  is  in 
MisBoari,  under  the  statutes  of  which  State  she  holds  her  appoint- 
ment This  action  was  therefore  improperly  brought  by  the  plain- 
tiff as  administratrix  of  the  estate  of  Frederick  Limeldller,deoeased, 
and  the  court  erred  inauetaining  the  demurrer.  McCarthy  v.  .£. 
(7o.,  18  Xans.  46;  Land  Grant  Ry.  v.  OornmWa  of  Coffm/  Co.y  6 
Kana.  245. 

On  the  part  of  the  plaintiff,  it  is  contended  that  the  right  of  a 
foreign  administratrix  to  maintain  such  an  action  as  this  has  been 
settled  in  JK.  P.  By.  Co.  v.  Guitar,  16  Kans.  66«,  and  Perry  v.  R. 
Co.^  29  Kans.  420.  The  decision  in  Ry.  Co.  y.  Cutter,  supra, 
aud  the  language  used  in  Perry  y.  R.  Co.,  supra,  referring  to  the 
right  of  a  foreign  administrator  or  administratrix  to  prosecute  in 
the  courts  of  this  State  an  action  of  this  nature,  was  based  upon 
the  suj)position  that  the  authority  of  the  foreign  administrator  or 
administratrix  was  the  same  under  the  statute  of  the  State  where 
appointed,  as  under  the  laws  of  this  State,  and  therefore  under  the 
rales  of  comity,  a  ioiieign  administrator  was  allowed  to  exercise  in 
this  State  all  the  powers  which  he  or  she  exercised  in  his  or  her 
own  State^  not  repugnant  to  the  laws,  nor  prejudicial  to  the  inter- 
ests of  this  State.  But  it  has  never  been  decided  by  this  court 
that  (ML  account  of  courtesy,  or  for  any  other  reason,  a  foreign  ad- 
miniatniiar  or  administratrix  could  exercise  in  this  State  powers 
which  he  or  she  could  not  exercise  in  his  or  her  own  State.  Lmid 
Grant  Ry.  r.Comm'rs  of  Coffey  Co.,  supra.  In  the  case  of  K.  P. 
Ry.  Go.  T.  Guitar,  supra,  the  law  of  Colorado  relating  to  adminis- 
trators was  not  pleaded  in  the  answer  or  referred  to  in  the  case; 
that  decision  was  rendered  upon  the  theory  that  the  Colorado  stat- 
ute contained  a  provision  similar  to  section  422  of  our  Code.  In 
Perry  Y.  R.  Co.,  supra,  the  language  of  the  court,  "that  an  ad- 
minisiBator  appointed  in  uaother  State  can  maintain  an  action  in 
this  State  under  section  422  of  the  Code,'' was  based  solely  upon 
the  anthority  of  K.  P.  Ry.  Co.,  v.  Gutter,  supra. 

Finally,  if  it  be  urged  that  under  this  construction  of  the  law 
and  the  decision  of  Perry  v.  R.  Co.,  29  Kans.  4^0,  there  can  be  no 
party  haYiiig  a  Ic^  right  to  maintain  an  action  of  this  character, 
whore  a  resident  of  another  State,  whose  death  is  caused  by  the 
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wrongfol  act  of  another  in  this  State,  dies  without  leaving  any  es- 
tate or  assets  in  this  State,  we  answer  that  we  do  not  make  the  law. 
If  there  is  any  omission  in  the  statutes,  the  remedy  is  with  the 
legislature.  Instead  of  requiring  the  instituting  of  an  action  in 
the  name  of  the  personal  representative  of  the  deceased,  where 
death  ensues  from  the  wrong  done,  the  legislature  can  authorize 
an  action  to  be  maintained  in  the  name  of  the  widow  or  children, 
if  any,  or  in  the  name  of  some  one  next  of  kin  to  the  deceased. 

The  order  of  the  District  Court  sustaining  the  demurrer  was 
erroneous,  and  therefore  the  judgment  must  be  reversed,  and  the 
cause  will  be  remanded  for  further  proceedings  in  accordance  with 
the  views  herein  expressed. 

Judgm9nt  reversed  and  cause  remanded. 

All  the  justices  concurring. 


Glabk  y.  BoAJiD  OF  Commissioners  of  Moktoombbt  Goitstt. 

(SSEans.  902.) 
Election  —  haUcU  —  intention  of  voters. 

At  an  election  concerning  the  issue  of  county  bonds,  it  was  prescribed  that 
the  voters  in  the  affirmative  should  write  or  print  on  their  ballots  the  words 
"  for  the  bonds/'  and  those  opposed,  "  against  the  bonds."  Certain  ballots 
were  cast  on  which  had  been  printed,  "for  the  bonds,"  bat  a  pencil  mark 
had  been  drawn  through  those  words,  and  immediately  underneath  was 
written  in  pencil,  **  against."  Held,  tliat  they  should  be  counted  in  the 
negative. 

TNJUNCTION  refused  below.     The  opinion  states  the  case. 

Kirkpatrich  &  Vestal,  for  plaintiff  in  error. 

Dunkin  &  Chandler  and  «7.  Z>.  McCue,  for  defendant  in  error. 

Johnston,  J.  At  an  election  held  on  November  4,  1884,  the 
electors  of  Montgomery  county  voted  upon  a  proposition  to  issue 
$50,000  in  the  bonds  of  that  county,  to  be  used  in  the  building  of 
a  court-house  and  jaiL  When  the  vote  was  canvassed  the  board  of 
canvassers  found  that  there  had  been  2,683  votes  cast  in  bvor  of 
the  proposition,  and  2,652  against  it,  and  accordingly  declared  that 
the  proposition  had  been  adopted.     E.  B.  Clark,  who  is  an  elector 
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of  that  county,  for  the  purpose  of  contesting  that  election,  institu- 
ted this  proceeding,  and  upon  his  verified  petition  and  affidavits, 
applied  to  the  judge  of  the  District  Court  for  a  temporary  injunc- 
tion restraining  the  board  of  county  commissioners  from  issuing  the 
bonds  declared  by  them  to  have  been  voted.  The  application  was 
refused,  and  the  plaintiff  assigns  the  refusal  as  error.  The  contro- 
versy in  this  case  arises  over  seventy-six  ballots  cast  in  two  election 
precincts,  which  the  plaintiff  claims  should  have  been  counted 
against  the  proposition,  but  which  the  election  boards  refused  to 
coQnt»  because  of  their  informality. 

It  will  be  noticed  that  the  vote  was  taken  upon  the  day  of  the 
general  election.  The  ballots  rejected  by  the  election  boards  had 
printed  thereon  and  at  the  bottom  of  the  ballots  and  underneath 
the  names  of  the  candidates  for  National,  State  and  county  officers, 
the  words,  "For  the  bonds."  A  pencil-line  had  been  drawn  through 
these  words,  and  immediately  beneath  the  word  so  marked 
was  written  in  pencil  the  word  "Against."  The  order  of 
the  board  of  county  commissioners  submitting  the  ques- 
tion to  the  electors  of  the  county,  provided  that  all  those  voting  in 
favor  of  the  proposition  should  have  written  or  printed  on  the  bal- 
lots the  words,  *'For  the  bonds,"  and  those  voting  against  the 
proposition  should  have  written  or  printed  on  their  ballots  the 
words,  "Against  the  bonds,"  If  the  rejected  ballots  had  been 
coanted  as  negative  votes  the  proposition  was  defeated  by  a  major- 
ity of  forty-five  votes. 

On  the  hearing  before  the  District  judge  it  was  agreed  that  the 
only  question  to  be  decided  was,  whether  the  ballots  which  were 
cast  as  above  stated  should  be  counted  against  the  proposition;  and 
this  is  the  question  submitted  to  us.  The  leading  consideration, 
and  the  one  on  which  the  decision  of  the  case  must  turn  is,  what 
was  the  will  of  the  electors  casting  these  ballots?  In  determining 
the  intention  of  voters,  election  boards  as  well  as  courts  should  be 
gnided  by  the  language  of  the  ballots  cast,  interpreted  in  the  light 
of  the  circumstances  surrounding  the  election.  If  the  terms  used 
by  the  voter  upon  his  ballot  are  so  vague  and  uncertain  as  not  to 
disclose  his  purpose,  it  should  be  rejected;  but  on  the  other  hand, 
if  the  terms,  employed  by  him  on  his  ballot,  though  not  technically 
^curate,  are  such  as  to  make  known  hH  will  beyond  a  reasonable 
doubt,  effect  must  be  given  to  it.  Siafe  v.  Metzger,  26  Eans.  395, 
and  cases  cited;  McCrarv  on  Elections,  ch.  7. 
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It  IB  oonoeded  by  oounaol  not  to  be  impemtiTe  that  an  elector, 
in  voting  upon  the  propoeition  to  Tote  bonda,  shoold  nee  the  exact 
language  pieecribed  in  the  order  aubmitting  the  proposition,  and 
that  any  wonk  of  eimilar  import,  and  which  will  show  with  a  leaaon- 
able  degree  of  certainty  the  intention  of  the  voter,  will  be  sufSoient 
The  act  of  the  elector  in  drawing  a  pencil-mark  through  the  printed 
words  whioh  would  make  it  an  affirmatiTe  vote,  clearly  shows  that 
his  attention  was  specially  called  to  the  proposition,  and  that  he 
had  under  advisement  the  question  of  whether  he  should  favor  or 
oppose  it.  It  also  shows  beyond  question,  that  he  did  not  desire 
that  hie  vote  should  be  reoorded  in  favor  of  the  bonds.  After  he 
had  thus  expressed  his  purpose  not  to  favor  the  bonds,  while  he  had 
the  subject  under  consideration,  he  writes,  presumably  at  the  flame 
time,  and  with  the  same  pencil,  and  immediately  underneath  the 
canoeUed  words,  the  word  '^  Against."  The  word  used  was  the 
controlling  (me  in  the  form  proscribed  by  the  order  of  the  board  of 
county  eommissioners  to  express  opposition  to  the  voting  of  the 
bonds,  and  in  its  ordinary  signification  means  opposition.  Oppo- 
sition to  what  ?  Obviously  it  did  not  refer  to  the  candidates  whose 
names  appeand  on  the  upper  part  of  the  ticket;  in  that  connection 
it  would  be  meaningksB.  The  action  of  the  voter,  in  writing  the 
word  ^'Against,"  was  not  only  directly  associated  with  his  act  in 
penciling  the  words  relating  to  the  bond  proposition,  bat  it  was 
directly  and  closely  connected  with  them  upon  the  ticket. 

In  view  of  these  considerations,  we  cannot  escape  the  conviction 
that  the  ballots  were  intended  as  negative  votes  upon  the  proposi- 
tion. Common  observation  shows  that  this  is  the  method  usually 
adopted  bj  voters  in  scratching  a  printed  ticket.  When  a  voter 
finds  upon  a  ticket  presented  to  him  the  name  of  a  candidate  to 
whom  he  is  opposed,  it  is  usual  to  cancel  such  name  by  a  pencil- 
mark  and  write  immediately  under  or  near  to  the  name  cancelled 
the  name  of  the  candidate  for  whom  he  desires  to  vote.  Here  the 
words  to  be  used  in  expressing  the  elector's  concurrence  or  dissent 
to  the  proposition  were  ''For"  and  ''Against,"  and  we  think  there 
oan  be  no  reaaonahle  doubt  that  it  was  the  intention  of  the  voter  to 
only  scratch  and  cancel  that  which  would  make  it  an  affinnatire 
vote,  and  adopting  the  usual  method  in  scratching  a  ticket,  he  wrote 
in  close  proximity,  and  in  connection  therewith,  the  word  "  Against,** 
and  thenby  it  seems  to  us  expressed  his  dissent  to  the  subject  in  his 
mind,  namely,  the  voting  of  the  bonds. 
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We  acknowledge  the  force  of  the  defendant's  argument,  and 
recognize  that  this  is  a  **  border  "  case;  but  under  the  facts  in  tlw 
record,  we  think  the  will  of  the  electors  who  cast  the  disputed 
ballots  is  fairly  apparent,  and  that  they  intended  to  vote  against  the 
bond  proposition. 

From  the  yiews  herein  expressed,  it  follows  that  the  order  and 
judgment  of  the  District  Court  must  be  reversed. 

Judgment  reversed. 

AH  the  justices  concurring. 


BOWAND  V.  AkDSBSOK. 

(»Kfln.  ML) 

Ftctwres  — fence  —  license  to  remove. 

A  Isiioe  boilt  bgr  one  «ipcm  the  land  of  another,  under  a  ptmol  i^preement  that 
the  builder  might  remove  it  at  will,  passes  with  a  grant  of  the  land  to  a  pur- 
ehaser  in  good  faith  without  notice  of  the  agreement. 

ACTION  for  value  of  a  fence.     The  opinion  states  the  case.    The 
defendant  had  yudgment  below. 

ff.  F.  Welsh,  for  plsmtiff  in  errar. 

A,  W,  Bensen^  for  defendants  in  error. 

Johnston,  J.  The  only  question  presented  for  our  decision  is, 
whether  the  fence,  the  value  of  which  is  sued  for  in  this  action, 
was  owned  by  the  plaintiff  at  the  time  of  its  removal  by  Peter  An- 
derson and  August  Carlson.  The  fence  was  built  by  the  defendant, 
Charles  S.  Anderson,  upon  the  plaintiff's  land  when  it  was  owned 
by  S.  O.  Thacher,  under  a  parol  permission  given  by  Thacher  that 
the  fence  might  be  built  a  few  feet  over  upon  Thacher's  land  as  a 
protection  to  a  hedge  which  Anderson  was  about  to  plant  on  the 
dividing  line  between  his  own  land  and  that  of  Thacher,  and  that 
it  might  be  removed  by  Anderson  whenever  he  desired.  It  remained 
upon  the  land  about  five  years  before  its  removal  by  the  defend- 
iints.  About  two  years  after  it  was  built,  Thacher  conyeyed  the 
land  to  one  Circle,  who  in  about  eighteen  months  afterward  con- 
veyed to  Mechem,  who  on  May  1,  1882,  conveyed  to  the  plaintiff. 
Vol.  LII  —  67 
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In  these  conveyances  no  reservation  was  made  of  the  fence,  nor  had 
any  of  the  purchasers  holding  under  Thacher  any  notice  of  the 
arrangement  between  Thacher  and  Anderson,  unless  the  location 
and  nse  to  which  the  fence  was  put  imparted  notice  of  such  arrange- 
ment. 

Plaintiff  claims  that  the  fence  was  a  fixture  attached  to  the  soil 
which  had  become  a  part  of  the  realty,  and  passed  with  the  grant 
of  the  land  to  him,  he  being  a  bona  fide  purchaser  without  notice  of 
the  arrangement  between  Thacher  and  Anderson  with  respect  to  the 
erection  and  removal  of  the  fence. 

On  the  part  of  the  defendants  it  is  claimed,  that  as  between 
Thacher  and  Anderson,  the  fence  was  personal  property,  and  that 
its  character  was  not  changed  by  the  subsequent  conveyance  of  the 
land  by  Thacher,  and  did  not  pass  as  an  incident  of  the  land  bj 
the  conveyance  to  the  subsequent  grantees.  It  is  further  claimed 
that  the  plaintiff  was  not  a  purchaser  without  notice;  that  the  loca- 
tion of  the  fence  and  its  use  were  sufficient  notice  that  the  defend- 
ants claimed  an  interest  in  it,  and  that  that  interest  could  have  been 
ascertained  by  the  inquiries  that  plaintiff  was  in  law  bound  to  make. 

We  cannot  agree  with  the  claim  made  by  the  defendants.  The 
general  rule  of  law  is  that  whatever  is  once  actually  annexed  to  the 
freehold  becomes  a  part  of  it,  and  cannot  afterward  be  removed 
except  with  the  consent  of  the  land-owner.  In  this  case  the  fence 
was  a  substantial  structure  made  of  boards,  and  was  actually  an- 
nexed to  the  soil.  All  improvements  of  a  permanent  character, 
such  as  fences  and  buildings  that  are  firmly  attached  to  the  soil, 
are  generally  to  be  regarded  as  permanent  fixtures,  and  are  presumed 
to  belong  to  the  owner  of  the  soil  to  which  they  are  attached.  Prima 
facie  then  the  fence  was  real  estate  belonging  to  the  owner  of  the 
land  on  which  it  stood,  and  if  the  plaintiff  had  no  knowledge  or  no- 
tice of  the  arrangement  between  Thacher  and  Anderson,  he  had  a 
right  to  presume  that  the  fence  was  intended  as  a  permanent  im- 
provement, the  title  to  which  was  in  the  owner  of  the  land,  and  that 
a  deed  of  the  land  from  Mechem,  the  grantor,  would  carry  with  it 
the  fence  in  question. 

To  the  general  rule  there  are  exceptions.  The  agreement  of  the 
parties  may,  to  a  certain  extent,  supersede  the  general  rule  of  law. 
An  exception  to  the  rule  may  also  arise  by  reason  of  the  relations 
that  the  parties  to  a  controversy  over  the  removal  of  fixtures  sus- 
tain toward  each  other,  and  articles  attached  to  the  freehold  which 
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are  considered  as  removable  by  one  party  may  be  regarded  as  perma- 
nent fixtures  with  respect  to  another.  There  is  considerable  disa- 
greement in  the  decisions  of  the  courts  with  respect  to  how  far  the 
doctrine  of  modifying  the  general  law  of  fixtures,  by  agreement, 
may  be  carried.  Some  of  the  cases  would  seem  to  go  to  the  extent 
of  holding  that  parties  may,  by  agreement,  change  the  nature  of 
property,  and  make  that  which  would  otherwise  be  a  part  of  the 
realty,  personal  property,  and  that  a  purchaser  of  the  realty  would 
be  bound  by  such  agreement,  even  though  he  had  no  notice  of  the 
same.  Others  of  them  are  to  the  effect  that  the  distinctions  between 
realty  and  personalty  cannot  be  changed  by  the  mere  agreement  of 
the  parties,  and  that  a  purchaser  of  real  estate,  in  the  absence  of 
notice  to  the  contrary,  has  a  right  to  suppose  that  he  takes  with  it 
every  appurtenance  which,  under  the  general  rules  of  law,  passes 
with  the  grant  of  land,  and  that  he  cannot  be  affected  by  any  secret 
claim  or  private  agreement  of  which  he  has  had  no  notice.  It  may 
be  conceded  that  a  party,  who  under  a  parol  permission  or  license, 
places  upon  the  land  of  another  a  permanent  improvement,  with 
the  right,  when  he  desires,  to  enter  and  take  it  therefrom,  may  ex- 
ercise that  right  at  any  time  before  the  permission  or  license  is 
revoked  by  the  land-owner,  and  probably  he  has  the  right  to  enter 
to  remove  the  fixture  within  a  reasonable  time  after  the  revocation; 
and  it  would  seem  that  any  subsequent  vendee  who  purchased  the 
land  with  notice  of  such  parol  agreement  or  license,  and  of  the  in- 
terest of  the  parties  in  the  fixture,  would  be  bound  by  such  agree- 
ment. But  we  think  this  doctrine  cannot  be  carried  to  the  extent 
of  binding  or  affecting  injuriously  third  parties  to  whom  the  land 
has  been  conveyed  without  reservation,  and  to  whose  notice  the 
parol  license  had  not  been  brought. 

While  the  legal  effect  of  attaching  a  permanent  improvement 
like  a  fence  to  the  land  of  another  may  be  controlled  by  an  agree- 
ment as  between  themselves  and  those  who  have  knowledge  of  feuch 
agreement,  yet  we  think  the  weight  of  authority  is  that  such  an  an- 
nexation to  the  land  becomes  a  fixture  which  cannot  be  held  or  re- 
moved as  against  a  subsequent  vendee  who  had  no  notice  of  the 
license  or  agreement  under  which  it  was  annexed  to  the  land.  In 
sach  case,  the  remedy  of  the  licensee  is  against  the  licensor  for  the 
breach  of  the  executory  agreement,  by  virtue  of  which  the  annexa- 
tion was  made.  The  policy  of  the  law  in  our  State  is  that  every- 
thing appertaining  to  or  affecting  the  title  of  real  estate  should  appear 
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in  the  pnblio  records.  A  parchaaer  of  real  estate  has  a  right  to 
suppcMte  that  upon  an  inspection  of  the  records  he  will  be  able  to 
ascertain  the  etatas  of  the  title,  and  whether  there  are  any  existing 
incnmbranoes  or  olaims  in  favor  of  third  parties  existing  against 
it.  Not  so  however,  if  the  theory  ooniended  for  by  defendants 
obtains. 

As  has  been  said,  this  doctrine  '^  would  always  leave  the  par- 
chaser  in  doubt  as  to  the  true  state  of  the  title  to  the  property 
whioh  he  was  purchasing,  or  the  nature  and  extent  of  the  claims 
which  third  persons  might  have  upon  it.  The  town  record  would 
givehim.no  light  upon  the  subject.  The  principal  value  of  the 
property  .might  be  in  the  buildings,  and  the  purchase  made  solely 
with  reference  to  thom,  and  yet  after  the  bargain  was  completed 
and  the  consideration  paid,  he  might  find  that  a  third  party  owned 
the  buildings  with  the  right  to  have  them  remain  or  to  remove 
them."    Powers  v.  Dennison,  30  Vt.  752. 

The  court  in  the  case  cited  in  passing  upon  a  question  very  simi- 
lar to  the  one  presented  in  this  case,  that  is,  where  one  had  erected 
a  building  for  his  own  use  upon  the. land  of  another,  by  virtue  of  a 
parol  license  from  the  owner,  with  the  understanding  that  the  licen- 
see might  remove  it  upon  notice  from  the  land-owner,  and  the  land 
was  subsequently  conveyed,  held  that  ^^  whatever  may  be  the 
rights  or  the  nature  of  the  interest  in  respect  to  such  property  as 
between  the  original  parties  to  the  contract,  it  is  sufficient  to  say 
that  it  seems  to  be  well  settled  that  a  building  erected  as  the  one 
in  question  was,  would  become  a  fixture  and  a  part  of  the  freehold, 
so  as  to  pass  by  the  deed  of  the  owner  of  the  land  to  a  bonajidi 
purchaser  without  notice." 

In  this  case,  Anderson  voluntarily  plaoed  his  fence  in  such  a  situ- 
ation as  to  lead  those  who  had  no  knowledge  or  notice  of  his 
arrangement  with  Thacher  to  believe  that  it  belonged  to  him  on 
whose  land  it  was  situate.  If  he  desired  to  protect  his  fence  from 
the  efFect  of  a  conveyance  of  the  land  by  Thacher,  he  might  have 
reduced  the  agreement  between  them  to  writing,  and  made  it  a 
matter  of  record.  This  he  neglected  to  do,  and  if  any  one  is  to 
suffer  loss  by  reason  thereof,  it  should  be  the  one  who  was  negU- 
gent,  rather  than  a  subsequent  vendee,  who  upon  an  examination 
of  the  records  found  no  record  and  had  no  notice  of  this  claim.  In 
support  of  the  views  herein  expressed,  we  cite  the  following  authori- 
tie>s:  Prince  v.  Case,  10  Conn.  375;  Powers  v^  Dennison,  30  Vt  753; 
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WesfcoU  V.  Delanoy  20  Wis.  541;  Tiedeman  Real  Prop.  799;  Hill 
FLxturos,  19;  JIoux  v.  Seai,  26  Mo.  178;  Tyler  Fixtures,  672;  Dostal 
T.  McCadden,  »36  Iowa,  318;  Smith  v.  Carroll,  4  G.  Greene,  146; 
Haven  t.  Emery,  33  K  H.  66;  Eaves  v.  Estes,  10  Kane.  314 

[Qaestion  of  notice  omitted.] 

Entertaining  these  views  the  judgment  of  the  District  Court  mast 
be  reversed,  and  the  cause  remanded  with  instructions  to  enter 
judgment  in  favor  of  the  plaintiff  for  the  value  of  the  fence,  which 
it  was  agreed  was  $60. 

Reversed  and  remanded. 

All  the  justices  concurring. 


DOUTHITT  V.   ApPLHGATE. 
(83  KkiDS.  906.) 

Praud ' —  obtaining  property  by  promise  to  marry — pukUc  poUey. 

A  woman  f raadulently,  and  without  intending  to  f alfiU  her  promise,  bj  false 
profesaons  of  love,  and  hj  false  pretenses  of  wealth  and  hy  a  promise  to 
marry  the  plaintiff,  and  by  the  pretense  thait  it  was  necessary  to  alanee  the 
opposition  of  her  children,  Inducixl  the  plaintiff  to  convey  land  to  her,  with 
the  farther  agreement  that  after  the  marriage  she  would  convey  it  to  a  cer- 
tain other  person.  The  man  was  already  married  at  the  time  of  the  agrees 
ment,  but  had  procured  a  divorce  before  the  execution  of  the  deed.  Held, 
that  the  deed  should  be  set  aside. 

AGTIO!N'  to  set  aside  deed.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

S,  H.  AUen  and  /.  //.  Sallee,  for  plaintiff  in  error. 

W,  R.  Riddle,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  District  Court 
of  Linn  county,  by  William  Applegate  against  Elizabeth  H.  Dou- 
thitt,  to  set  aside  a  deed  of  conveyance,  and  to  quiet  his  title  to  cer- 
tain real  estate.     The  deed  was  executed  for  the  land  in  controversy 

«r 

by  the  plaintiff  to  the  defendant  on  August  14,  1883,  and  tlie  plain- 
tiff alleges  in  his  petition  that  it  was  procured  by  defendant  throiior]i 
fraud.     The  facts  constituting  the  allci^od  frand  ;nv  in  snb^tMnco 
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and  in  brief  as  followB:  The  defendant,  being  a  designing  and  crafty 
woman,  induced  the  plaintiff,  by  ardent  professions  of  love  and 
affection,  to  visit  her  at  her  home  in  Boarbon  coanty.  He  became 
very  much  enamored  of  her,  and  visited  her  frequently.  She,  de- 
signing to  defraud  him  of  his  property,  falsely  represented  that  she 
was  wealthy,  falsely  professed  great  love  and  affection  for  him,  and 
promised  to  marry  him.  She  asked  him  to  deed  his  property  to 
her  in  order  to  stop  the  opposition,  as  she  stated,  of  her  children  to 
their  marriage,  and  promised  to  deed  the  land  to  Fannie  C.  Shoe 
when  they  were  married,  and  that  he  should  not  be  poorer  for  the 
same,  but  should  be  richer.  The  plaintiff  believed  that  she  was  sin- 
cere in  all  her  professions  of  love  and  affection,  and  in  all  her  promises, 
and  relied  upon  the  same,  and  he  deeded  the  land  to  her  for  no 
other  consideration;  but  in  fact  she  was  not  sincere,  and  never  had 
any  intention  of  mariying  him  or  performing  any  of  her  promises, 
and  afterward  refused  to  marry  him  and  to  perform  her  other  prom- 
ises. He  also  had  much  personal  property,  which  he  disposed  of, 
and  then  gave  her  the  proceeds. 

The  defendant  answered  to  this  petition,  denying  all  the  allega- 
tions of  the  plaintiff's  petition  charging  fraud  against  her,  and  set 
up  that  she  procured  the  title  to  the  land  in  controversy  from 
the  plaintiff  in  good  faith  and  for  a  valuable  consideration.  The 
action  was  tried  before  the  court  without  a  jury,  and  the  court 
made  special  findings  of  fact  and  conclusions  of  law,  and  rendered 
judgment  thereon  in  favor  of  the  plaintiff  and  against  defendant, 
and  the  defendant,  as  plaintiff  in  error,  now  seeks  a  reversal  of 
such  judgment. 

The  plaintiff  in  error,  defendant  below,  claims  that  no  canse  of 
action  was  either  alleged  or  proved  against  her  in  the  court  below. 
On  the  trial  of  the  case  in  the  court  below,  she  objected  to  the  in- 
troduction of  any  evidence  under  the  petition,  on  the  ground  that 
the  petition  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action;  and  after  the  plaintiff  had  introduced  all  his  evidence  and 
rested,  she  demun^ed  to  the  evidence  upon  the  ground  that  the  evi- 
dence did  not  prove  any  cause  of  action;  and  after  all  the  evidence 
was  introduced,  and  after  the  court  had  made  its  findings  of  fact 
and  conclusions  of  law,  and  rendered  its  judgment,  the  defendant 
moved  to  set  aside  the  same  and  for  a  new  trial,  upon  the  ground 
that  the  findings,  decision  and  judgment  were  not  sustained  by  suf- 
ficient evidence,  and  were  contrary  to  law.     The  plaintiff  in  error, 
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defendant  below,  also  raiscB  some  other  questions  in  this  court,  all 
of  which  we  shall  consider  in  their  order. 

We  think  the  petition  of  the  plaintiff  below  states  facts  sufficient 
to  constitute  a  cause  of  action.  We  have  already  given  the  sub- 
stance of  the  petition,  but  the  facts  are  stated  therein  in  much 
greater  detail,  and  more  elaborately  than  we  have  given  them,  and 
there  are  also  other  facts  stated  therein  which  we  have  not  given. 
Judge  Story  says:  "Where  the  party  intentionally  or  by  design 
misrepresents  a  material  fact,  or  produces  a  false  impression  in  order 
to  mislead  another,  or  to  entrap  or  cheat  him,  or  to  obtain  an  un- 
due advantage  of  him,  in  every  such  case  there  is  a  positive  fraud 
in  the  truest  sense  of  the  terms.  There  is  an  evil  act  with  an  evil 
intent;  dolum  malum  ad  circumveniendum.  And  the  misrepresen- 
tation may  be  as  well  by  deeds  or  acts,  as  by  words;  by  artifices  to 
mislead,  as  well  as  by  positive  assertions."  1  Story  Eq.  Jur., 
§  192. 

Mr.  Perry  says:  **  Whenever  by  misrepresentation,  combination, 
conspiracy,  oppression,  intimidation,  surprise,  or  any  other  prac- 
tice at  variance  with  honest,  fair  dealing,  one  is  deceived,  entrapped 
or  surprised  into  a  conveyance  of  the  legal  title  to  his  property, 
courts  of  equity  will  not  f^low  the  fraudulent  grantee  to  avail  him- 
self of  the  transaction  to  enjoy  the  beneficial  interest,  but  will  con- 
strue him  to  be  a  trustee,  and  will  order  him  to  account  upon  equi- 
table principles,  and  to  make  a  reconveyance  of  the  property."  1 
Perry  Trusts,  §  171. 

But  the  specific  objection  made  to  the  petition  by  the  plaintiff  in 
error,  defendant  below,  is  that  it  shows  that  the  plaintiff  below  ex- 
ecuted the  deed  with  the  understanding  that  the  defendant  was 
afterward  to  transfer  the  title  to  Fannie  0.  Shoe.  It  is  claimed 
that  if  the  property  was  transferred  to  the  defendant,  in  trust  for 
Fannie  G.  Shoe,  the  plaintiff  can  have  no  further  interest  in  the 
property,  and  therefore  that  he  cannot  maintain  an  action  with  re- 
ference thereto.  We  think  however  that  the  understanding  of  the 
parties  that  the  defendant  was  to  convey  the  property  to  Fannie  C. 
Shoe  can  make  no  difference.  If  the  plaintiff  was  induced  to  part 
with  his  property  through  the  fraud  of  the  defendant,  by  false 
promises,  elusive  hopes,  and  deluding  expectations,  held  out  by 
her  to  him,  that  his  condition,  financial,  social,  and  otherwise, 
would  be  bettered  and  improved  thereby,  it  makes  but  little  differ- 
ence whether  it  was  understood  by  the  parties  that  the  property 
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skoold  eyer  be  reconTByed  to  him  or  not.  Th«  frand  vituiteB  the 
whole  transaction,  and  the  parties  should  be  plaeed  back  as  near  to 
their  original  condition  as  possible. 

The  principal  objection  to  the  plaintiff's  evidenee  is  that  it 
showed  that  during  a  large  portion  of  the  time  while  the  plaintiff 
and  the  defendant  were  negotiating  with  each  other  with  respect 
to  the  land,  the  marriage,  etc.,  the  plaintiff  was  a  married  man, 
and  therefore  all  tlieir  arrangements  or  understandings  with  re- 
gard to  marriage,  or  founded  thereon,  were  illegal  and  void.  And 
it  is  further  claimed  that  no  competent  evidence  was  introduced 
tending  to  show  that  the  plaintiff  was  ever  divorced.  Now  these 
questions  were  not  raised  by  the  pleadings;  and  there  is  nothing  in 
the  record  indicating  that  these  exact  questions  were  raised  at  any 
time  in  the  court  below.  In  all  probability  they  were  not  raised  in 
tha4  court  before  the  judgment  was  rendered,  even  if  they  were 
then  raised;  for  the  entire  defense  upon  whicli  the  defendant  re- 
lied was  that  she  was  a  d(ma^(/d  purchaser  of  the  property;  hence 
these  questions  must  now  be  looked  upon  with  great  disfavor. 

It  is  true  that  at  the  time  when  the  plaintiff  and  the  defendant 
commenced  negotiations  with  each  other  the  plaintiff  was  a  mar- 
ried man;  bat  this  appeared  for  the  first  time  upon  the  trial,  and 
only  by  the  evidence;  and  it  also  appeared  by  the  evidence  that 
prior  to  the  conclusion  of  their  negotiations  the  plaintiff  had  ob- 
tained a  divorce.  His  divorce  was  granted  on  August  2,  1882, 
while  the  deed  to  the  property  was  not  executed  until  August  14, 
1882. 

[Minor  questions  omitted.] 

It  should  have  been  made  when  the  evidence  was  offered 
to  be  introduced-  As  the  divorce  was  granted  twelve  days 
before  the  deed  was  executed,  and  as  the  deed  was  executed 
for  the  reasons  and  consideration  set  forth  in  the  plain tifTs 
petition,  it  was  not  executed  for  such  an  illegal  or  wrongful 
consideration  as  will  preclude  the  plaintiff  from  obtaining 
the  relief  which  he  now  seeks.  At  the  time  when  the  plaintiff 
executed  the  deed  he  had  a  right  to  contract  with  reference  to 
a  future  marriage.  It  was  not  then  illegal,  or  immoral,  or  against 
public  policy,  for  him  to  do  so.  Hence  no  good  reason  can  now  be 
given  why  the  relief  asked  for  by  the  plaintiff  should  not  be  granted. 
He  is  not  attempting  to  enforce  an  illegal  contract.  Indeed  he  is 
not  attempting  to  enforce  any  contract.     He  is  not  att-emptini:  r<» 
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enforce  anj  illegal  or  immoral  transaction;  and  indeed  he  is  not  at- 
tempting to  enforce  any  transaction.  His  desire  is  not  to  enforce 
something,  but  it  is  to  undo  and  repudiate  something  that  has 
already  been  done.  He  wishes  to  undo  and  repudiate  all  that 
was  done  between  himself  and  the  defendant  with  regard  to  the 
land. 

But  it  is  claimed  that  he  cannot  maintain  a  suit  inequity  to  undo 
this  transaction^  because  the  same  is  and  was  illegal,  contra  bunoff 
mores,  within  the  maxim  ex  turpi  causa  non  oritur  actio  ;  and  that 
he  himself  was  aparticeps  criminis  and  in  pari  delicto.  This  is 
not  coiTect;  for  as  we  have  before  stated,  at  the  time  whtMi  the 
deed  was  executed  the  plaintiff  and  the  defendant  had  the  right  to 
contract  with  reference  to  marrriage.  The  entire  transaction  might 
then  have  been  innocent,  and  in  harmony  with  law,  with  public 
policy,  and  good  morals.  The  defendant  acted  fraudulently;  but 
the  plaintiff,  having  no  knowledge  of  her  fraudulent  intentions, 
was,  in  legal  contemplation,  innocent.  It  may  be  true  that  Jit 
acted  foolishly;  that  he  violated  some  of  the  rules  of  propriety,  and 
that  his  actions  were  not  the  most  commendable;  but  in  legal  con- 
templation, he  acted  innocently,  and  was  simply  the  innocent  vic- 
tim of  a  villainous  fraud,  deliberately  planned  and  artfully  executed 
by  the  defendant.  For  the  purposes  of  this  case,  we  shall  consider 
that  all  the  transactions  had  between  the  plaintiff  and  the  defend- 
ant, prior  to  the  time  when  the  plaintiff  obtained  a  divorce,  were  in 
violation  of  good  morals  and  public  policy,  and  were  therefore  void; 
but  these  transactions  will  not  defeat  the  plaintiff's  right  to  recover, 
for  he  has  no  need  of  any  aid  from  them  in  the  prosecution  of  his 
action.  After  the  divorce  was  granted,  and  upon  the  theory  of  the 
nullity  of  all  the  prior  transactions,  both  pjirti(\^  were  then  free. 
Kach  had  the  power  to  contract  for  the  fuiure  marriage,  and 
neither  was  bound  to  marry  the  other.  Each  was  at  liberty  to  re- 
pudiate all  that  had  previously  been  done,  and  each  was  at  liberty 
to  enter  into  new  negotiations.  The  only  transactions,  then,  which 
we  need  now  to  consider,  are  those  had  after  the  divorce  was 
KHiuted;  and  these  are  sufficient  for  the  plaintiff  to  found  his  cause 
"faction  upon. 

It  is  said  in  the  brief  of  counsel  for  plaintiff  in  error,  defendant 

iMilow,  that  '*  the  test,  whether  a  demand  connected  with  an  illegal 

transaction  is  capable  of  being  enforced  by  law,   is  whether   the 

plaintiff  requires  the  aid  of  the  illegal  transaction  to  establish  his 
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case; "  and  the  case  of  HoU  v.  Green,  73  Penn.  St.  198;  s.  a,  13 
Am.  Rep.  737,  is  cited  as  aathority.  This  we  think  is  a  correct 
statemeut  of  the  law  on  the  sabject;  bat  the  plaintiff  in  this  esse 
does  not  require  the  aid  of  any  illegal  or  immoral  transaction  to 
establish  his  case.  The  foundation  for  his  case  need  not  go  further 
back  than  to  the  time  when  he  procured  his  divorce.  Also  in  this 
connection,  see  the  case  of  Stout  y.  EnniSy  28  Kans.  706.  While 
inadequacy  of  price  is  never  alone  sufficient  to  establish  frand,  yet 
it  may  often  be  shown  along  with  other  evidence  as  tending  to  show 
fraud. 

Where  the  question  as  to  whether  a  money  consideration  was 
paid  for  a  deed,  or  not,  is  presented  for  consideration  to  the  trial 
court,  the  business  transactions  and  financial  condition  of  the 
parties  about  the  time  when  the  deed  was  executed,  and  when  it  is 
claimed  the  consideration  was  paid,  may  sometimes  be  shown  as 
tending  to  show  whether  it  was  probable  that  a  money  consider- 
ation for  the  deed  was  paid  or  not.  There  are  still  other  reasons 
however  in  this  case  rendering  such  evidence  competent  We  think 
there  was  sufficient  evidence  to  sustain  all  the  material  findings  of 
the  court  below.  Taking  the  testimony  of  the  plaintiff  alone,  there 
is  but  little  room  to  question  the  correctness  of  the  findings, 
and  there  was  but  little  evidence  tending  to  impeach  his  testimony 
except  that  of  the  defendant;  and  taking  into  consideration  the 
improbability  of  much  that  she  said,  and  her  bad  reputation  for 
truth  and  veracity,  the  court  was  justified  in  excluding  allher  testi- 
monv. 

Finding  no  material  error  in  the  rulings  and  judgment  of  the 
court  below,  the  judgment  will  be  affirmed. 

JudgtMfit  affirtnei 

All  the  justices  concurring. 
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BiBDZELL  v.  Birdzell. 

(38  Emails.  43&) 
Marriage — divorce  —  action  by  gtiardian  of  ineane  pcvrty. 

• 

The  guardian  of  an  insane  woman  maj  not  maintain  an  action  against  her  hus- 
band for  divorce  or  alimony.* 

DIVOBCE.     The  opinion  states  the  ca^e.    The  plaintiff  had 
jadgment  below. 

E.  Hill  and  Rossington,  Johnston  £  Smithy  for  plaintiff  in  error. 
If.  P.  Campbell,  for  defendant  in  error. 

VALEnrriKB,  J.  This  was  an  action  brought  by  John  Tucker, 
in  the  name  of  '*  Margaret  Birdzell,  by  John  Tucker,  her  guardian," 
against  Caleb  J.  Birdzell,  to  obtain  a  divorce  on  the  part  of  Margaret 
Birdzell,  an  insane  woman,  from  her  husband,  Cdleb  J.  Birdzell, 
and  for  alimony.  The  case  was  tried  before  the  court,  without  a 
jniy,  and  the  court  refused  to  grant  the  diyorce  for  the  reason  that 
it  deemed  itself  powerless  to  grant  a  divorce  to  an  insane  person, 
bnt  granted  the  alimony  for  the  gross  amount  of  $5,000,  and  decreed 
that  the  same  should  be  a  lien  upon  the  homestead  of  the  plaintiff 
and  the  defendant.  The  court  also  decreed  that  the  homestead 
should  be  sold  to  satisfy  the  judgment  for  alimony,  and  that  a  gen- 
eral  execution  might  afterward  be  issued  against  the  property 
generally  of  the  defendant  to  satisfy  any  remainder  that  might  still 
be  due  upon  the  judgment,  and  decreed  that  said  allowance  of 
15,000  should  be  in  full  of  all  claims  that  might  ever  be  made  by 
the  plaintiff  upon  the  defendant  or  upon  his  estate.  After  this 
jadgment  was  rendered,  and  after  a  motion  for  a  new  trial  was 
made  and  overruled,  the  defendant,  as  plaintiff  in  error,  brought 
the  case  to  this  court,  and  he  now  asks  for  a  reversal  of  such 
judgment 

Several  questions  are  presented  to  this  court,  but  we  think  a  decis- 
ion of  the  first  and  principal  questioain  the  case  will  render  it  un- 
necessary to  consider  or  decide  any  of  the  other  questions  raised. 
Such  first  and  principal  question  is,  whether  an  action  for  divorce 

♦  Contra :  Baker  v.  Baker,  5  P.  Div.  142;  6  P.  Div.  12. 
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and  alimony,  or  for  alimony  alone^  can  be  brought  and  maintaiued 
by  thu  guardian  of  an  insane  woman.  It  seems  to  be  almost  ad- 
mitted by  counsel  for  the  defendant  in  error,  plaintiff  below,  that 
the  action  for  divorce  cannot  be  maintained;  but  sach  counsel 
still  insists  that  an  action  for  alimony  can  be  maintained.  It 
seems  however  clear  to  us  that  both  actions  must  be  placed  in  the 
same  category.  We  shall  consider  the  question  with  referenne  to 
divorce  first. 

Marriage  is  a  personal  status  and  relation  assumed  for  the  joint 
lives  of  the  parties,  and  can  never  be  created  or  brought  into  ex- 
istence except  with  the  free  and  voluntary  consent  of  the  parties 
assuming  the  same,  and  it  can  never  be  dissolved  or  destroyed  while 
both  parties  are  living,  so  as  to  affect  an  innocent  party  thereto, 
except  for  a  grievous  and  essential  wrong  committed  against  snch 
relation  by  the  other  party,  and  with  the  free  and  voluntar}'  con- 
sent, and  indeed  with  the  a<5tive  and  affirmative  volition  of  the 
wronged  and  innocent  party.  In  other  words,  the  marriage  ^xnins 
and  relation  of  an  insane  person,  who  has  given  no  cause  for  a 
divorce,  cannot  be  dissolved  or  abrogated  at  all,  for  it  cannot  l)e 
dissolved  or  abrogated  except  with  the  voluntary  consent  of  such 
insane  person,  and  such  insane  person  is  incapable  of  giving  any 
consent  to  such  a  dissolution  or  abrogation.  How  could  a  guardian 
conduct  the  mind  of  his  insane  ward  through  the  ceremony  that 
would  make  him  or  her  a  husband  or  wife,  or  how  could  he  eondoet 
such  mind  through  a  litigation  that  would  undo  the  marrii^  rela 
tion  ?  Marriage  might  be  ever  so  beneficial  to  the  ward,  financially 
or  otherwise,  but  as  it  depends  upon  the  intelligent  volition  of  the 
party  to  be  married,  the  guardian  could  not  effect  it;  or  if  it  existed, 
he  could  not  inaugurate  and  conduct  a  proceeding  that  wouW 
destroy  it.  There  are  no  wrongs  that  may  be  committed  by  a  hus- 
band or  wife  sufficient  in  and  of  themselves  to  work  a  dissolution  of 
the  marital  ties.  The  injured  party  may  be  willing  to  eon  done  the 
wrong,  or  for  reasons  satisfactory  to  himself  or  herself,  may  desire 
to  continue  the  marriage  relation,  notwithstanding  the  wrong.  In 
the  present  case,  some  of  the  wrongs  charged  against  the  defendant 
existed  prior  to  the  insanity  of  the  plaintiff.  Can  the  guardian  say 
that  she  did  not  condone  them?  Many  persons  believe  that  mar- 
riage is  a  sacrament,  and  that  to  procure  a  divorce  upon  any  of  the 
ordinary  grounds  for  which  divorces  are  usually  granted  is  a  viola- 
tion of  all  true  religion  and  morality.    Should  such  a  person  be 
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divoioed,  though  innocent  himBolf  or  herself,  without  his  or  her  con- 
sent? And  could  a  guardian  for  such  a  person,  if  he  or  she  should 
beoame  inaanoy  give  the  necessary  and  required  consent?  Besides, 
insanity  is  often  temporary,  and  what  if  such  insane  person  should 
become  restored  to  sanity  immediately  after  the  divorce,  and  should 
disapprove  the  divorce  and  all  the  proceedings  connected  therewith? 
Whether  a  party  who  is  entitled  to  a  divorce  shall  commence  pro- 
ceedings  to  procure  the  same,  or  not,  is  a  personal  matter  resting 
solely  with  the  injured  party,  and  it  requires  an  intelligent  election 
on  the  part  of  such  party  to  commence  the  proceedings,  and  such 
an  election  'cannot  be  had  from  an  insane  person.  As  sustaining 
the  foregoii^  views,  we  refer  to  the  following  authorities:  Worthy 
T.  Warihyy  36  Ga.  45;  Bradford  y.  Abends  89  111.  78;  s.  c,  31  Am. 
Bep.  67;  2  Bish.  Marr.  and  Div.,  §  306a;  also,  §  G41  of  the  Civil 
Code  provides,  that  ^^  the  petition  (for  a  divorce)  must  be  verified 
as  true  by  the  affidavit  of  the  plaintiff."  An  agent,  or  attorney, 
or  guardian,  is  not  mentioned.  See  Baker  v.  Knickerbocker^  25 
Kans.  290.  Also  both  parties  are  allowed  to  testify  in  divorce  cases. 
Laws  of  1871,  chap.  116,  §  6;  Gomp.  Laws  of  1879,  chap.  80,  §  651a. 

We  now  come  to  the  question  of  alimony.  May  the  guardian  of 
an  insane  wife  commence  and  maintain  an  action  against  the  hus- 
band for  alimony  ?  There  is  no  statute  in  this  State  that  in  terms 
authorizes  any  such  thing,  and  we  think  the  implications  of  the 
statutes  are  all  against  it.  Alimony  may  be  allowed  as  an  incident 
to  a  divorce,  or  it  may  be  allowed  in  a  separate  action  and  without  a 
divorce.  What  we  have  already  said  in  this  opinion  with  reference 
to  divorce  will  dispose  of  the  question  as  to  whether  the  alimony 
may  be  granted  as  an  incident  thereto.  We  shall  now  proceed  to  con- 
sider the  question  whether  it  may  be  granted  without  a  divorce. 
The  statute  providing  for  alimony  without  a  divorce  reads  as  fol- 
lows: 

''Sec.  649.  The  wife  may  obtain  alimony  from  the  husband 
without  a  divorce,  in  an  action  brought  for  that  purpose  in  the 
District  Court,  for  any  of  the  causes  for  which  a  divorce  may  be 
gnmted.  The  husband  may  make  the  same  defense  to  such  ac- 
tion as  he  might  to  an  action  for  a  divorce,  and  may,  for  sufficient 
cause,  obtain  a  divorce  from  the  wife  in  such  action."  Civil  Code, 
§G49. 

It  will  be  seen  that  alimony  without  a  divorce  may  be  obtained 
only  for  the  same  causes  for  which  a  divorce  may  be  obtained.  Now 
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we  have  just  held  that  an  insane  woman  cannot  obtain  a  divorce, 
for  the  reason  that  she  cannot  exercise  her  choice  or  electiou  to  do 
so;  and  that  her  guardian  cannot  do  so  for  her.  The  statute  also  pro- 
vides that  ^^  the  husband  may  make  the  same  defense  to  such  action 
as  he  might  to  an  action  for  a  divorce; ''  and  we  have  just  held  that 
the  husband  may,  where  the  wife  is  insane,  defeat  the  action  for 
divorce.  The  statute  also  provides  that  the  husband  "  may,  for 
sufficient  cause,  obtain  a  divorce  from  the  wife  in  such  action.*' 
Now  can  a  husband  obtain  a  divorce  from  an  insane  wife?  Can  a 
guardian  defend  for  her?  She  has  a  right  to  testify  in  a  divorce 
case.  Could  her  guardian  supply  this  testimony?  A  part  of  the 
grounds  for  divorce  and  alimony  in  the  present  case  existed  before 
the  plaintiff  became  insane.  Can  the  guardian  say  that  she  did  not 
condone  the  wrongs  upon  which  these  grounds  rest?  In  this  State 
there  is  no  such  thing  as  a  divorce  a  niensa  et  iJioro,  or  merely  from 
bed  and  board.  The  plaintiff  and  defendant  are  still  husband  and 
wife,  absolutely  and  entirely.  She  will  inherit  from  him,  or  he 
from  her,  at  least  one-half  of  the  other's  estate,  notwithstanding 
the  judgment  of  the  court  below,  and  the  husband  is  still  liable  for 
her  support.  And  there  are  better  remedies  to  enforce  this  sup- 
port than  the  strange  one  resorted  to  in  the  present  case.  There 
are  all  the  common-law  remedies.  And  tfai^re  arc  the  still  further 
remedies  furnished  by  sections  13,  43,  44,  45  and  46  of  chapter  60 
of  the  General  Statutes.  Comp.  Laws  of  1879,  ch.  60,  §§  13,  43  to 
46.  Besides  could  the  homestead  be  sold  without  **  the  joint  con- 
sent of  the  husband  and  wife?"  Const,  art.  16,  §  9.  Thehns- 
band  has  not  consented,  and  when  the  wife  is  restored  to  sanity ,  as 
she  may  be,  she  may  claim  that  she  has  never  consented;  and  of 
course  she  has  not  consented. 

After  a  careful  consideration  of  this  case,  we  have  come  to  the 
conclusion  that  the  guardian  of  an  insane  woman  cannot  maintain 
an  miction  against  her  husband  for  alimony. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings,  in  accordance  with  this  opinion. 

Reversed  and  remand^ 

HoBTON,  0.  J.,  concurring;  Johkston,  J.,  not  sitting. 
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Atchisok^  Topeka  akd  Santa   Fb  Railroad  Company  v. 

Weber. 

(83  Kans.  64a) 
Ca/rrier  —  passenger  beeaming  siek  —  refruyoal. 

Where  a  railway  passenger  has  delirium  tremens,  annoys  and  frightens  the 
other  passengers,  and  becomes  insensible,  he  may  be  removed  at  a  station 
and  pat  in  charge  of  an  overseer  of  the  poor. 

ACTION  for  death  of  plaintiff's  intestate.    The  opinion  states 
the  case.     The  plaintiff  had  jadgment  below. 

A.  A.  JIurd,  Robert  Dunlap,  Mills  (B  Wells  and  Oeo.  W.  Mc- 
Craryy  for  plaintiff  in  error. 

Everest  £  Waggener  and  Webb  £  Martin,  for  defendant  in 
error. 

Johnston,  J.  The  plaintiff,  who  is  the  personal  representative 
and  brother  of  Philip  Weber,  deceased,  brought  this  action  in  the 
District  Court  of  Atchison  county,  in  behalf  of  the  next  of  kin,  to 
recover  the  damages  suffered  by  them  in  the  death  of  Philip  Weber, 
caased,  as  plaintiff  alleges,  by  the  wrongful  act  and  neglect  of 
the  railroad  company.  The  verdict  and  judgment  were  in  favor 
of  the  plaintiff,  and  the  defendant  comes  here  assigning  error  on 
several  exceptions  that  were  taken  during  the  trial. 

[Minor  questions  omitted.] 

The  testimony  is,  that  upon  the  arrival  of  the  train  at 
Newton,  a  special  policeman  of  that  city,  who  was  doing  duty 
at  the  station  of  the  railroad  company,  with  the  assistance  of 
others,  removed  Weber,  who  was  then  in  an  unconscious  state, 
from  the  train.  The  train  remained  at  the  station  about  ten 
minutes.  Within  a  few  minutes  after  he  was  removed,  and  within 
ten  minutes  after  the  amval  of  the  train  and  before  its  departure, 
Weber  was  turned  over  to  and  placed  in  charge  of  the  city  marshal 
and  overseer  of  the  poor.  Henry  Meyer,  who  was  the  overseer  of 
the  poor,  says  that  he  took  charge  of  him  within  from  eight  to  ten 
minates  after  the  train  came  in,  and  immediately  sent  for  a  phy- 
sician, and  made  effort  to  find  a  hotel  or  boarding  house  where  he 


544  KANSAS, 

AteluBoo,  Topeka  and  Santa  Fe  liaUroad  CompaDy  ▼.  Weber. 


could  be  received  and  cared  for.  This  is  in  effect  the  testimony  of 
sevend  'Other  witnasses  who  were  there  preeent,  and  in  an  eumiHui- 
tion  of  all  the  testimony  in  the  recovd  nothing  is  fonnd  contradict- 
ing it.  Most  of  these  findings  are  therefore  nntme.  Their  materi- 
alitjy  when  the  issues  and  tacts  of  the  case  are  considered,  will 
not  be  questioned.  When  Weber  was  placed  upon  the  train  at 
Hutchinson,  his  condition  was  unknown  to  the  employees  of  the 
company  in  charge  of  the  train.  He  had  been  in  Hutchinson  since 
the  day  before,  suffering  from  the  effects  of  the  ezcessiye  use  of  in- 
toxicating liquors.  He  was  found  by  the  ofiScers  of  that  city  lying 
on  one  of  the  streets  in  a  spasm,  and  as  they  state,  apparently 
afflicted  with  delirium  tremens.  Shortly  after  he  was  placed  upon 
defendant's  train  at  Hutchinson,  he  was  seized  with  a  fit  and  fell 
from  his  seat  upon  the  £oor,  where  he  struggled  for  some  time. 
While  going  from  Hutchinson  to  Newton,  a  distance  of  thirty-three 
miles,  he  had  several  such  attacks.  When  he  was  out  of  these 
apaiiBS  he  appeared  to  be  somewhat  delirioaa,  and  the  o^mdnctor 
states  that  he  tried  to  jump  off  the  train.  In  the  car  he  reoMved 
his  shoes,  complaining  that  they  were  full  of  bugs  and  worms,  and 
oond  acted  himself  in  saoh  a  way  as  to  annoy  and  frighten  his  fel- 
low-passengers, so  that  a  number  of  them  left  the  car  and  went  to 
other  portions  of  the  train.  When  the  train  reached  Newton  he 
had  fallen  from  his  seat,  and  was  lying  in  the  aide  of  the  ooacfa  in 
an  unconsoions  condition.  It  is  clear  that  the  conduct  of  the 
deceased  justified  the  railroad  company  in  remoTing  him  fron 
its  train. 

It  is  the  duty  of  a  railway  oodEpany  carrying  pannmigcre,  to  pre- 
yide  for  their  quiet  and  comfort,  and  secure  them  agamst  the  an- 
noying and  offensive  conduct  of  other  passengers;  and  where  the 
conduct  of  a  passenger  is  such  as  to  render  his  preeenoe  dangsroas 
tx)  fellow-passengers,  and  such  as  will  occasion  them  serious  annoy- 
ance and  discomfort,  it  is  not  only  the  right  but  the  duty  of  a  rail- 
road company  to  exclude  saoh  passenger  from  its  train.  Vinion  t. 
Middlesex  R.  Co^  11  Allen,  804;  OomnuniweaUh  y.  Power,  7  Mete 
596;  8.  o.,  41  Am.  Dec. 465;  Jemcksy.  Caiman,  2fiam.  221;  Lmwi 
y.  WanhingtM  <§  Georgetown  R.  Co.,1  Maokey,  180;  &  o.,  47  Am. 
Eep.  238;  Brown  y.  Memphis  &  Charlestewn  R.  Oo.,  6  Fed.  Bep. 
499;  s.  c,  1  Am.  A  Bng.  B.  Oas.  247;  £.  Co.  y.  Skxihmm,  42  Mia. 

607. 

And  under  the  authorities,  it  seems  that  it  is  eqoaily  tbr  d«t?of 
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tiie  railroiid  company  to  remove  from  the  train  and  leave  an  nnat- 
teaded  passenger,  who,  after  entering  upon  a  jonrney,  becomes  sick 
and  unconscioufi  or  insane,  nntil  he  is  in  a  fit  condition  to  resume  his 
joarjQey,  or  until  he  shall  obtain  the  proper  assistance  to  take  care 
of  him  to  the  end  of  his  journey.  In  this  case,  considerations  for 
the  fellow-passengers,  as  well  as  for  the  health  and  comfort  of 
Weber  himself,  required  that  the  railroad  company  take  him  from 
the  train. 

In  regard  to  Weber's  condition  with  respect  to  completing  his 
journey,  the  jury  made  the  following  findings: 

"Was  he  in  a  fit  condition  to  travel  on  defendant's  train  without 
injuring  himself?    A.  Think  not. 

"  Was  not  Philip  Weber,  at  the  time  he  was  removed  from  the 
train  at  Newton,  in  such  a  condition  as  to  render  it  unsafe  for  him 
to  continue  his  journey  to  Atchison,  Kansas,  without  medical  treat- 
ment, or  any  one  to  care  for  him?    A.  We  think  it  was. 

"  Could  not  Philip  Weber  receive  better  ca -e  from  the  city  au- 
thorities of  the  city  of  Newton  than  it  was  possible  for  the  defend- 
ant's employees  to  give  him  on  the  train?    A.  Yes." 

Under  these  facts  the  propriety  of  his  removal  cannot  be  doubted. 
The  duty  of  the  railroad  company  however  with  respect  to  Weber 
did  not  end  with  his  removal  from  the  train.  He  was  unconscious, 
and  unable  to  take  care  of  himself.  The  company  could  not  leave 
him  upon  the  platform  helpless,  exposed,  and  without  care  or  at>- 
teation.  It  was  its  duty  to  exercise  reasonable  care  and  diligence 
to  make  temporary  provision  for  his  protection  and  comfort.  As 
vas  said  by  the  learned  court  who  tried  the  cause:  *'  Of  course  the 
carrier  is  not  required  to  keep  hospitals  or  nurses  for  sick  or  insane 
passengers,  but  when  a  passenger  is  found  by  the  carrier  to  be  in 
such  a  helpless  condition,  it  is  the  duty  of  the  carrier  to  exercise 
the  reasonable  and  necessary  ofiQces  of  humanity  toward  him  until 
some  suitable  provision  may  be  made." 

The  contention  of  the  railroad  company  is,  that  it  performed  its 
daty  to  this  passenger,  when  after  taking  him  fi'om  the  traitf,  it 
turned  him  o^er  to  the  authorities  of  a  city  having  4,000  inhabitants, 
and  well  supplied  with  public  houses,  and  especially  when  it  placed 
hira  in  charge  of  the  overseer  of  the  poor.  The  statute  makes  it  the 
duty  of  an  overseer  of  the  poor  of  any  township  or  city  to  grant 
temporary  relief  to  any  non-resident  who  may  be  found  lying  sick 
therein  or  in  distress,  and  without  friends  or  money,  and  the  expense 
Vol.  LII  —  69 
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of  proyiding  such  relief  is  to  be  paid  out  of  the  county  treasury. 
Oommrs.  of  Pottatoatamie  Co.  v.  Morrall,  19  Kans.  141.  This  was 
the  condition  of  Weber;  he  was  in  distress,  sick  and  withoat  friends 
or  money.  It  became  the  daty  of  the  overseer,  when  his  attention 
was  properly  called  to  Weber's  condition,  to  take  charge  of  him, 
and  make  provision  for  his  temporary  reliel  We  think  that  if  the 
railway  company  carefully  and  prudently  removed  him  from  the 
traiii,  and  promptly  placed  him  in  the  care  of  the  overseer  of  the  poor, 
who  received  and  took  charge  of  him,  under  the  facts  of  this  case 
it  has  exercised  that  reasonable  care  and  diligence  in  making  provis- 
ion for  him  that  the  law  requires.  And  here  the  materiality  of  the 
findings  in  question  arises.  The  jury  found  that  he  lay  on  the 
platform  of  the  company's  depot  in  an  exposed  condition  for  over 
an  hour  before  he  was  taken  charge  of  by  the  overseer  of  the  poor, 
and  that  during  that  time  he  sustained  such  injuries  as  resulted  in 
his  death;  while  as  we  have  seen,  the  testimony  is  that  he  was 
placed  in  charge  of  the  overseer  within  a  few  minutes  after  he  was 
removed  from  the  train.  We  do  not  assume  to  decide  whether  or 
not  Weber  sustained  any  injury  from  exposure  during  the  brief  time 
that  elapsed  after  he  was  removed  from  the  train,  and  before  he  was 
taken  in  charge  by  the  city  authorities,  nor  whether  the  railroad 
company  during  that  time  exercised  due  care  toward  him,  and  due 
diligence  in  providing  for  his  safety  and  comfort.  But  as  it  appears 
that  these  important  findings,  upon  which  the  general  verdict  of  the 
jury  may  have  been  mainly  funded,  are  untrue,  and  inasmuch  as 
the  jury  allowed  more  than  nominal  damages,  notwithstanding  a 
special  finding  that  the  next  of  kin  sustained  no  pecuniary  loss  by 
the  death  of  plaintiff's  intestate,  the  verdict  cannot  be  permitted  to 
stand. 

There  are  other  assignments  of  error,  but  in  view  of  the  conda- 
sion  that  has  been  reached,  we  do  not  deem  it  neoessaiy  to  notice 
them. 

The  judgment  of  the  District  Court  will  be  reversed,  and  the 
caftse  remanded  for  a  new  trial. 

Reversed  and  remanded. 

All  the  justices  concarring. 
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(38  Kans.  021.) 
Sale — iUegal — of  Uquars  in  another  State, 

A  sale  of  intoxicating  liquors  in  Missoari,  to  be  sold  in  Kansas  contrary  to  the 
law  of  that  State,  may  be  enforced  in  Kansas,  although  the  ^ller  knew  the 
illegal  purpose  of  the  buyer,  provided  he  did  not  engage  actively  to  promote 
or  share  in  it.* 

ACTION  for  price  of  intoxicating  liquors.     The  opinion  states 
the  case.     The  defendant  had  judgment  below. 

W.  A,  S*  Bird,  for  plaintiffs  in  error. 
0.  C,  Chraves,  for  defendant  in  error. 

JoHNSTOK,  J.  B.  A.  Feineman  &  Co.  brought  this  action  agamst 
Frank  Sachs,  to  recover  the  price  of  a  quantity  of  intoxicating 
liquors  sold  by  them  to  the  defendant,  who  was  a  saloon  keeper  at 
Topeka,  Kansas.  The  plaintiffs  are  wholesale  liquor  dealers  at 
Kansas  City,  Missouri,  and  they  allege  that  on  the  17th  day  of 
August,  1881,  they  sold  on  credit  and  shipped  a  bill  of  liquors 
priced  at  $223.33,  to  one  G.  C.  Funk,  at  Topeka;  that  a  short  time 
after  this  sale,  Funk  sold  out  his  business  to  the  defendant  Sachs, 
when  he  assumed  the  payment  of  Funk's  indebtedness  to  the  plain- 
tiffs; that  afterward  the  defendant  purchased  liquors  directly  from 
plaintiffs  of  the  amount  of  $75.75,  making  a  total  indebtedness 
alleged  to  be  due  from  defendant  to  plaintiffs  of  $299.08;  that  the 
defendant  had  made  several  payments  on  account  to  the  amount  of 
1150,  leaving  a  balance  due  to  the  plaintiffs  of  $149.08,  for  which 
they  asked  judgment. 

The  defendant  denied  the  assumption  of  Funk's  indebtedness  to 
plaintiffs,  and  claimed  that  when  he  bought  Funk  out  a  number  of 
outstanding  accounts  were  left  by  Funk  with  him  for  collection, 
with  the  agreement  that  the  amount  collected  on  them  should  be 
paid  to  Feineman  &  Co.  upon  the  bill  that  Funk  owed  them.  He 
claimed  that  on  these  accounts  he  collected  about  $75,  all  of  which 

*  See  Brvnmokk  v.  VaOeau  (50  Iowa,  120),  82  Am.  Rep.  119,  and  note,  122,* 

Sproffue  V.  Rooney,  ante,  888. 
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was  paid  over  to  the  plaintiffs,  and  that  the  balance  of  $150,  which 
he  had  remitted  to  the  plaintiffs,  was  in  fall  payment  of  the  Hquors 
purchased  by  himself  from  them.  He  made  the  further  defense, 
that  the  liquors  were  sold  by  the  pkiin riffs  at  Topeka,  Kansas,  con- 
trary to  the  laws  of  this  State,  and  with  full  knowledge  that  they 
were  to  be  resold  bv  tin;  defendant  and  in  violation  of  our  law,  and 
therefore  no  recovery  could  be  had  for  their  price. 

On  the  trial,  a  general  verdict  was  returned  by  the  jury  in  favor 
of  the  defendant. 

One  of  the  errors  assigned  by  the  plaintiffs  is  upon  the  instruc- 
tions that  were  given  to  the  jury.  The  court  directed  the  jury  that  if 
the  plaintiffs'  agent  took  an  order  from  the  defendant  for  intoxicat- 
ing liquors  to  be  transmitted  to  the  plaintiffs  at  Kan-n  City, 
Missouri,  and  there  filled  at  their  option,  and  to  be  deli  \  eri-d  at 
that  place  to  the  defendant,  the  plaintiffs  would  be  entitled  to  re- 
cover the  amount  unpaid  thereon;  but  that  if  the  sale  and  delivery 
of  the  liquors  was  made  at  Topeka,  Kansas,  no  recovery  could  be 
had  unless  the  plaintiffs  had  a  permit  authorizing  such  sale.  The 
court  then  gave  the  following  instruction: 

"  I  further  instruct  you,  that  if  you  find  as  a  fact  that  the  plaint- 
iffs' agent  took  from  the  defendant  an  order  for  intoxicating  liquors 
in  tlie  city  of  Topeka,  with  the  understanding  and  agreement  that 
said  order  should  be  transmitted  to  plaintiffs  in  Kansas  City, Missouri, 
to  be  there  filled  subject  to  their  choice- and  option,  and  that  said 
liquors  were  delivered  to  the  defendant  on  the  cars  at  Kansas  City, 
Missouri,  to  be  brought  into  this  State;  and  if  you  further  find  that 
at  the  time  of  such  transaction  it  was  the  understanding  and  agree- 
ment between  the  defendant  and  plaintiffs'  agent  that  such  liquors 
were  to  be  brought  into  the  State  of  Kansas,  and  here  resold  in 
violation  of  the  laws  of  this  State,  and  if  you  further  find  that  the 
agreement  of  transmission  and  filling  of  the  order  at  the  plaintiffs' 
option,  and  the  delivery  of  the  liquorsj  to  the  defendant  on  the  cars 
at  Kansas  City,  Missouri,  was  so  made  as  a  scheme  or  device  for 
evading  the  laws  of  Kansas  respecting  the  sale  of  intoxicating  liquors 
in  this  State,  and  that  such  liquors  were  so  furnished  defendant  in 
pursuance  of  such  scheme  or  device  to  be  resold  in  Kansas,  in  viola- 
tion of  the  laws  of  this  State,  then  you  must  find  for  the  defendant." 

Exception  is  taken  to  this  instruction,  npon  two  grounds:  First, 
that  it  is  not  a  correct  statement  of  the  law,  and  second,  that  there 
W}us  no  evidence  in  the  case  upon  which  to  base  such  an  instruction- 
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As  an  abstract  proposibion  of  law,  we  think  the  instraction  is  not 
erroneous.  The  plaintiffs  claim  that  the  validity  of  a  sale  and 
delivery  of  goods  made  in  Missouri  is  to  be  determined  by  the  laws 
of  that  State,  and  that  as  the  contract  in  question  conformed  to  the 
laws  of  Missouri,  it  cannot  be  affected  by  our  laws,  and  must  be 
enforced  in  our  courts.  It  is  true,  the  general  rule  is  that  the 
validity  of  a  contnict  is  to  be  determined  by  the  law  of  the  place 
where  it  is  made,  and  if  it  is  valid  by  the  laws  of  that  State,  it  will 
be  enforced  in  another  as  an  act  of  comity,  even  though  it  may  not 
entirely  consist  with  the  laws  of  the  State  in  which  enforcement  is 
sought.  To  this  rule  there  are  important  exceptions,  one  of  which 
is,  that  no  State  is  bound  to  enforce  a  contract  that  is  in  contra- 
Tention  of  its  laws  and  which  has  been  entered  into  in  fraud  or 
evasion  of  such  laws. 

It  has  been  said  that  "  the  exception  applies  to  cases  in  which  the 
contract  is  immoral  or  unjust,  or  in  which  the  enforcing  it  in  a 
State  would  be  injurious  to  the  rights,  the  interest,  or  the  con- 
venience of  such  State  or  its  citizens.  This  exception  results  from 
the  consideration  that  the  authority  of  the  acts  and  contract  done 
in  other  States,  as  well  as  the  laws  by  which  they  are  regulated,  are 
not,  propria  vigore,  of  any  eflScacy  beyond  the  territories  of  that 
State,  and  whatever  effect  is  attributed  to  them  elsewhere,  is  from 
comity,  and  not  of  strict  right.  And  every  independent  community 
will,  and  ought  to  judge  for  itself  how  far  that  comity  ought  to 
extend.  Contracts  therefore  which  are  in  evasion  or  fraud  of  the 
laws  of  a  c50untTy,  or  of  the  rights  or  duties  of  its  subjects,  contracts 
against  good  morals,  or  against  religion,  or  against  public  rights, 
and  contracts  opposed  to  the  national  policy  or  national  institutions, 
are  deemed  nullities  in  every  country  affected  by  such  considera- 
tions, although  they  may  be  valid  by  the  hiws  of  tlie  place  where 
they  are  made."     Story  Confl.  of  Laws,  g  '244. 

And  citizens  of  another  State  who  enter  into  an  arrangement  to 
furnish  liquor  with  the  intention  and  for  the  purpose  of  enabling  a 
citizen  of  Kansas  to  violate  our  laws,  are  not  entitled  to  any  greater 
privilege  than  any  one  of  our  own  citizens  guilty  of  tlie  same  wrong. 
If  then  the  transmitting  of  the  order  for  intoxicating  liquors  to 
Kansas  City,  Missouri,  and  tlie  delivering  of  them  upon  the  oars  at 
that  place  was,  as  stated  by  the  court,  a  mere  scheme  or  device  uf 
the  parties  to  evade  the  laws  of  Kansas  prohibiting  the  sale  of  in- 
toxicating liquors,  and  tlie  plaintiffs  encouraged  and  assisted  the 
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defendant  in  the  illegal  transaction,  the  conrts  of  the  State  will  Dot 
aid  the  plaintiffs  in  recoyering  the  fruits  of  sach  wrongfnl  act. 

But  the  other  exception  to  the  instruction  is,  in  our  yiew,  well 
taken.  No  facts  are  found  in  the  evideuce  brought  here  upon 
which  to  base  the  instruction,  and  it  was  therefore  misleading  and 
erroneous.  The  most  that  can  be  claimed,  as  shown  in  the  testi- 
mony, is  that  the  plaintiffs'  agent  knew  that  the  defendant  had 
sold  liquora  in  violation  of  law,  and  that  the  intention  of  the  de- 
fendant was  to  dispose  of  those  purchased  from  plaintiffs  in  the 
same  way.  There  is  no  pretense  that  any  act  was  done  by  the  plain- 
tiffs to  promote  the  illegal  transaction,  or  that  they  shared  in  its 
fruits  beyond  the  taking  of  the  order  and  sale  of  the  goods  for  their 
value  in  the  State  of  Missouri.  It  does  not  appear  that  any  thing 
was  said  or  done  by  the  plaintiffs  or  their  agent,  indicating  an  ar- 
rangement or  conspiracy  with  the  defendant  to  evade  the  laws  of 
the  State,  or  with  a  view  of  facilitating  and  assisting  the  defendant 
in  the  illegal  sale  of  the  liquor,  or  in  furtherance  of  his  unlawful 
design  ;  and  while  the  defendant  at  the  tinie  of  the  purchase  may 
have  intended  to  do  an  unlawful  business  in  Kansas,  and  that 
purpose  may  have  been  communicated  to  and  known  by  the  plain- 
tiffs, yet  the  defendant  might  afterward  change  his  purpose  and 
make  a  proper  and  legal  disposition  of  the  liquors.  But  mere 
knowledge  of  the  illegal  purpose  of  the  buyer  is  not  sufficient  to  in- 
validate a  sale  made  in  Missouri,  and  which  is  in  conformity  with 
the  laws  of  that  State.  In  order  to  render  the  sale  void,  and  defeat 
a  recovery  of  the  price  of  the  liquors,  there  must  be  some  participa- 
tion or  interest  of  the  seller  in  the  act  itself,  ffill  v.  Speer,  50  X. 
H.  253;  s.  c,  9  Am.  Bep.  205;  Holman  v.  Johnson,  Gowp.  343; 
Oaylord  v.  Soragen,  32  Vt.  110;  Aiken  v.  Blaisdell,  41  Vt.  656; 
Mclntire  v.  Parks,  3  Meta  207;  Smith  v.  Godfrey,  8  Fost  370; 
Orcutt  V.  Nelson,  67  Mass.  536;  President,  etc.,  of  the  Mercliants 
Bank  v.  Spalding,  12  Barb.  302;  Tracy  v.  Tabnadge,  14  N.  Y.  162: 
8.  c,  67  Am.  Dec.  132. 

If  however  there  has  been  any  participation  on  the  part  of  the 
plaintiffs,  as  for  instance,  if  the  liquors  were  packed  by  the  plain- 
tiffs in  such  a  manner  as  to  conceal  the  contents  of  the  package, 
and  thus  enable  the  defendant  to  accomplish  his  unlawful  purpose, 
no  recovery  can  be  had;  and  if  the  illegal  disposition  of  the  goods 
by  the  purchaser  in  any  way  entered  into  the  contract,  and  a  greater 
price  was  agreed  to  be  paid  for  them;  or  if  the  plaintiffs  were  to 
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derive  any  adysntAge  or  share  in  the  fruits  of  the  defendant's  wrong, 
the  contract  shonld  be  held  Toid,  and  not  enforceable  in  our  coai*ts. 

But  as  there  was  no  testimony  in  the  case  that  the  plaintiffs  par- 
ticipated, or  were  intei-ested  in  the  illegal  sale  of  the  goods,  the  in- 
Btmctions  cannot  be  sostained.  It  follows  that  the  judgment  of  the 
District  Oonrt  must  be  reversed,  and  the  case  remanded  for  a  new 
trial. 

Reversed  and  remanded. 

All  the  juBtioefl  concurring. 


O^SES 


UT  THB 
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Mason  v.  Hawesk 
(ssecoDD.  12.) 

Landlord  and  tenant — peaceable  re-entry — forcible  vsUhhMing, 

A  landlord,  entitled  to  repossession,  may  not  re-enter  daring  the  tenant's  tem- 
porary absence,  without  legal  warrant,  and  hold  forcible  possessioii.* 

TRESPASS.     The  opinion  states  the  point.     The  plaintiff  had 
judgment  below. 

A.  S.  Treat  and  £[.  IS.  Sarford,  for  appellant. 

D.  B.  Lockwood,  for  appellee. 

Park,  0.  J.  In  this  action,  which  is  one  of  trespass  to  rem 
estate,  the  court  charged  the  jury  upon  the  question  of  damages  as 
follows:  *'If  the  jury  find,  that  with  a  knowledge  of  the  impro- 
priety of  forcibly  dispossessing  the  plaintiff,  the  defendant  wholly 
disregarding  the  plaintiff's  rights,  proceeded  to  forcibly  remove 
his  goods,  they  might  not  only  consider  the  actual  damage  to  the 
plaintiff's  property,  but  also  the  expense  incurred  in  seeking  at  law 
a  redress  of  his  injury." 

♦See  ant/',  186. 
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[OmittiDg  this  discussion.] 

We  might  stop  here  in  our  consideration  of  the  case,  but  inas- 
much as  there  must  be  a  new  trial,  unless  tlie  plaintitf  remits  the 
taxable  costs  and  the  sum  allowed  as  indemnity,  we  briefly  colisider 
a  question  raised  upon  the  merits  of  the  case;  and  that  is,  whether 
our  law  will  justify  the  act  of  the  defendant  under  the  circumstances. 

The  defendant  bases  his  claim  in  the  case  upon  the  distinction 
between  a  forcible  retaking  possession  of  premises  where  a  party  is 
resisted,  and  resistance  is  overcome  by  superior  force,  and  a  quiet, 
peaceable  re-entry.  But  we  fail  to  see  a  substantial  distinction  in 
the  two  cases,  for  unless  a  party  has  the  right  to  retain  posse.'^sion 
by  force  and  strong  hand  when  he  has  once  acquired  it  peaceably 
in  the  temporary  absence  of  another  party,  the  right  would  be 
valueless.  It  could  hardly  be  called  a  right,  if  he  must  leave  as 
peaceably  as  he  entered,  upon  the  return  and  demand  of  the  other 
party.  And  if  he  has  the  right  to  retain  possession  by  force,  what 
becomes  of  the  distinction?  In  contemplation  of  law  the  other 
party  is  in  possession  still,  and  has  an  equal  right,  to  say  the  least, 
to  retain  that  possession.  A  conflict  would  immediately  ensue,  in 
which  the  superior  force  would  prevail ;  and  what  matters  it 
whether  that  conflict  arises  in  the  first  instance,  or  after  one  of  the 
contestants  has  got  into  the  premises  by  stealth,  in  the  temponiry 
absence  of  the  other?  A  distinction  based  u])on  such  ground  can 
hardly  exist.  Our  statute  of  forcible  entry  and  detainer  is  against 
the  right  of  a  landlord  to  regain  the  possession  of  premises  by  force 
and  strong  hand,  when  his  tenant  is  holding  over  his  term.  Our 
statute  of  summary  process,  giving  a  landlord  a  8[)eedy  remedy  in 
j^uch  cases  to  regain  the  possession  is  against  it.  And  tlie  case  of 
Larkin  v.  Avenj,  23  Conn.  304,  is  against  it.  Tiie  reporter's  sum- 
mary of  the  case,  applicable  to  this  question,  is  as  follows:  '•  Wliert* 
the  relation  of  landlord  and  tenant  exists,  possession  of  the  leased 
premises  cannot  be  obtained  by  force  against  the  will  of  the 
tenant,  but  the  landlord  must  resort  to  his  legal  remedy  for  that 
purpose." 

There  is  error  in  the  judgment  appealed  from,  and  it  is  re- 
versed, and  a  new  trial  ordered,  unless  the  plaintiff  remits  so  much 
of  the  judgment  as  equals  the  taxable  costs  and  the  sum  allowed  lu 
indemnity. 

Judgment  reversed. 

The  other  judges  concurred. 
Vol.  lit  —  70 
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MkaD  V.  HUSTED. 

(5S  Conn.  58.) 
Drial —  hurden  of  proof — presumptioni. 

In  civil  actions  the  mere  preponderance  of  evidence  should  prevail,  althoogli  it 
involves  the  guilt  of  a  felony.* 

In  an  action  for  the  burning  of  the  plaintifTs  bams  the  judge  instructed  the 
jury,  that  "if  upon  the  whole  testimony,  after  giving  the  defendant  the 
benefit  of  the  presumption  in  his  favor,  they  fairly  and  honestly  believed 

,  that  it  was  more  likely  to  be  true  that  the  defendant  set  fire  to  the  plaintiff's 
bams  than  that  he  did  not,  they  ought  to  render  a  verdict  for  the  plaintiff, 
and  if  they  did  not  so  believe,  then  for  the  defendant"    Held,  no  error. 

rPRESPASS.      The  opinion   states  the  case.     Verdict  for  the 
1      plaintiff. 

O-  Stoddard,  S,  Tweedy ,  M.  L,  Mason  and  F.  A,  Hubbard,  for 
appellant. 

0.  H.  Watrous,  ff.  S.  Sanford  and  H,  W.  R,  ffoyt,  for  appellee. 

LooMis^  J.  The  defendant's  coansel  having  abandoned  the 
other  errors  assigned,  our  discussion  will  be  confined  to  two  qaes- 
tions — one  relating  to  the  admission  of  evidence,  and  the  other  to 
the  charge  to  the  jury. 

[Omitting  the  former.] 

The  defendant  asked  the  court  to  charge  the  jury,  "  that  in  this 
case  to  create  a  preponderance  of  evidence,  the  evidence  must  be 
sufficient  to  overcome  the  opposing  presumption  as  well  as  the  op- 
posing evidence.  To  overcome  a  strong  presumption  requires  more 
evidence  than  to  overcome  a  weak  one.  To  fasten  upon  the  de- 
fendant a  very  heinous  or  repulsive  act  requires  stronger  proof 
than  to  fasten  upon  him  an  indifferent  act  or  one  in  accordance 
with  his  known  inclinations.  To  fasten  upon  the  defendant  the  act 
of  setting  fire  to  the  buildings  of  the  plaintiff  should  ceiiainly  re- 
quire more  evidence  than  to  establish  the  fact  of  payment  of  a  note 
or  of  the  truth  of  an  account  in  set-off  ;  because  the  improbability 
or  presumption  in  one  case  is  much  stronger  than  in  the  other." 

♦  See  Welch  v.  Jugenheimer  (56  Iowa.  11),  41  Am.  Rep.  77.     See  also  48  Am. 

Rep.  675. 
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Upon  this  request  the  coart  charged  the  jury  as  follows:  **  This 
is  a  ciyil  action^  and  is  to  be  decided  like  any  other  civil  action;  and 
although  the  acts  for  which  damages  are  songht  might  have  been 
proeecated  as  crimes,  we  are  dealing  with  them  here  only  in  their 
civil  aspects.  In  a  criminal  prosecution  the  law  requires  fall  cer- 
tainty—  that  is,  proof  beyond  a  reasonable  doabt,  before  a  verdict 
of  guilty  can  be  given.  In  civil  actions  this  degree  of  certainty  is 
not  required.  In  these  cases  the  law  requires  juries  to  take  into 
account,  and  sometimes  to  be  governed  by  probabilities;  and  among 
these  probabilities  are  such  as  to  attach  human  action.  There  is 
an  antecedent  probability  that  a  man  will  not  commit  a  crime.  In  a 
lesser  degree  perhaps  there  is  a  probability  that  a  man  will  not 
commit  any  heinous  or  repulsive  act,  or  one  which  would  subject 
him  to  heavy  damages.  Unfortunately  however  it  is  true  that  men 
do  commit  crimes,  and  they  do  commit  acts  which  subject  them  to 
dameges.  But  the  probability  that  they  will  not  do  so  is  one  to 
which  the  defendant  is  entitled;  or  as  stated  by  counsel,  the  im- 
probability that  a  man  will  do  such  acts  as  are  charged  against  the 
defendant  in  this  complaint  and  which  expose  him  to  heavy  loss. 
This  is  a  presumption  to  which  the  defendant  is  entitled,  which 
you  ought  to  consider,  and  which  ought  to  be  overcome  in  your 
minds  before  you  render  a  verdict  against  him." 

Complaint  is  made  of  this  charge  that  it  did  not  go  far  enough 
as  to  the  nature  and  force  of  the  presumption  of  innocence.  If  we 
compare  the  charge  as  given  with  the  defendant's  request,  we  find 
they  are  substantially  alike,  differing  only  in  the  fact  that  the  charge 
alludes  to  the  reasons  upon  which  the  presumption  is  founded, 
which  the  request  omits.  But  it  is  said  that  the  jury  must  have 
understood  from  the  instructions  given  that  the  presumption  was 
one  which  arose  solely  out  of  a  man's  fear  of  being  subjected  to 
damages,  and  consequently  that  its  force  would  be  limited  by  this 
fact  We  do  not  however  so  construe  the  language  of  the  court. 
The  defendant  in  express  terms  had  the  benefit  of  such  probabili- 
ties as  attach  to  human  action,  and  two  grounds  were  alladed  to  by 
the  court,  both  the  antecedent  probability  that  a  man  would  not 
commit  a  crime,  and  also  the  other  probability  that  a  man  would 
not  commit  any  heinous  or  repulsive  act  which  would  subject  him 
to  heavy  damages.  The  action  in  question  involved  both  these 
grounds.  It  seems  to  us  even  more  favorable  for  the  defendant 
than  the  very  language  of  the  request  would  have  been. 
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But  in  farther  answer  to  the  objection  we  ought  to  say  that  the 
charge  as  given  was  in  advance  of  the  doctrine  heretofore  enun- 
ciated by  this  court.  In  other  jurisdictions  some  very  respectable 
authorities  have  gone  in  actions  of  this  kind  even  beyond  the  rale 
adopted  by  the  charge;  but  we  think  the  charge  is  "in  accord  with 
the  greater  number  of  American  authorities.  But  hitherto  in  this 
State  we  have  held  to  the  rule  that  in  civil  issues  the  result  should 
follow  the  mere  preponderance  of  evidence,  oven  though  the  result 
imputes  the  charge  of  felony.  To  this  effect  is  the  decision  in 
Munson  v.  Aiwood,  30  Conn.  102.  It  ought  however  to  be  regarde*! 
as  still  an  open  question  in  this  State,  whether  as  one  factor  in  de- 
termining the  preponderance  of  the  evidence,  the  triers  may  con- 
sider the  presumption  in  question.  The  present  case  does  imr 
require  a  decision  upon  this  point.  It  is  enough  to  say  that  i\\'\< 
court  will  not  go  beyond  the  position  taken  by  the  court  below. 

The  other  part  of  the  charge  to  which  exception  is  taken  i>  u> 
follows:  **If  upon  the  whole  testimony,  and  after  giving  the  eu- 
fendant  the  benefit  of  the  presumption  in  his  favor  to  which  I  hnw 
before  alluded,  you  believe,  fairly  and  honestly,  that  it  is  moro 
likely  to  be  true  that  the  defendant  did  set  fire  to  these  barns  of  tli  • 
plaintiff  than  that  he  did  not,  you  ought  to  render  a  verdict  for  the 
plaintiff;  and  on  the  other  hand,  if  you  do  not  so  believe,  your  ver- 
dict should  be  for  the  defendant." 

Had  the  court  in  the  same  connection  and  under  the  same  qualiti- 
cations  simply  told  the  jury  that  a  preponderance  of  the  evidence 
in  favor  of  the  plaintiff  would  justify  a  verdict  in  his  favor,  instea*! 
of  using  the  language,  *'  if  you  fairly  and  honestly  believe  that  it 
is  more  likely  to  be  true,"  etc.,  no  fault  could  be  found  with  it.  It 
would  have  been  the  language  usually  employed,  which  is  always 
safer  for  the  court  than  to  substitute  other  words  not  so  common. 
Nevertheless  if  the  substituted  phrase  would  be  understood  in  the 
same  way  by  the  jury,  or  if  it  is  in  fact  fairly  equivalent  in  mean- 
ing, a  new  trial  should  not  be  granted  on  that  account  In  the 
connection  and  in  view  of  the  instructions  as  to  the  burden  of 
proof  and  the  duty  of  the  jury  to  examine  the  whole  evidence  and 
give  the  defendant  the  benefit  of  the  presumption  in  his  favor,  ve 
think  it  must  have  had  the  same  effect  on  the  jury  as  the  ordinary 
language  would. 

But  it  is  claimed  that  the  law  cannot  sanction  the  nse  of  tiio 
substituted  phnise  or  regard  it  as  equivalent.     The  judge,  instead 
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of  rec}ue8tiiig  the  jury  to  weigh  the  evidence  and  determine  the 

iv«;ult  by  the  preiwnderance,  asked  them  to  consider  it  all,  and  then 

uMvc  them  the  true  and  only  weighing  scales  whereby  preponderance 

niM  be  determined,  namely,  the  effect  on  the  honest  mind  of  each 

iir.>r.     If  the  effect  was  to  convince  the  jury  that  the  controlling 

ts  for  the  plaintiff  were  more  likely  to  be  true,  they  ought  to 
give  a  verdict  for  him,  otherwise  for  the  defendant. 

We  think  the  test  furnished  was  the  true  and  only  means  by 
which  the  jury  could  ascertain  whether  there  was  any  preponder- 
iiiice.  The  logical  process  in  all  juridical  reasoning  is  only  impcr- 
fet-t  induction  or  analogy,  and  there  is  no  case  depending  on  moral 
fvidonce  where  we  can  reach  a  result  which  excludes  all  possibility 
of  the  contrary  being  true.  In  Wharton  on  Evidence,  section 
^,  it  is  said  that  "juridical  evidence  is  evidence  of  mutable 
j)lionomena  through  human  agency  addressed  to  a  human  tribunal; 
and  both  as  to  the  witnesses  and  the  things  to  which  they  testify, 
cTedit  is  given  only  on  probable  grounds." 

These  principles  api)ly  to  criminal  as  well  as  to  civil  causes;  the 
distinction  being  as  to  the  degree  of  probability.  The  former  require 
a  very  high  degree,  amounting,  as  we  sometimes  say,  to  an  abiding 
con  viction  of  the  truth,  while  the  latter  may  be  determined  upon 
the  evidence  by  the  mere  balance  of  probability.  Suppose  at  a  cer- 
tain stage  of  a  trial, after  evidence  on  both  sides  has  been  introduced, 
the  jury  are  unable  to  tell  which  side  is  more  likely  to  bo  true,  is  it 
not  a  case  of  exact  equipoise?  If  nothing  further  is  introduced,  the 
plaintiff  of  course  must  fail ;  but  if  on  application  to  the  court  he 
is  ]>ermitted  to  introduce  some  further  evidence,  which  has  the 
effect  to  make  the  jury  fairly  and  honestly  believe  the  issue  for  the 
plaintiff  is  more  likely  to  be  true,  is  it  not  now  a  case  where  the 
evidence  for  the  plaintiff  preponderates?    It  must  be  so. 

But  the  defendant  appeals  to  the  authorities,  and  cites  two  cases 
that  sustain  his  objections  to  the  charge:  Haskins  v.  Hnskins,  9 
Gray,  390,  and  Parker  v.  Johnson,  25  Ga.  576.  The  ctises,  it  must 
be  conceded,  are  in  point,  and  from  the  high  character  and  iibility 
of  the  courts  rendering  the  decisions,  we  hesitated  at  first  whether 
we  ought  not  to  follow  them. 

In  the  former  case  a  new  trial  was  granted  because  the  court  be- 
low used  the  phrase  ''balance  of  probabilities/'  as  equivalent  to 
prepondemnoe  of  proof.  Big  blow,  J.,  in  giving  the  opinion  of  the 
court,  said:     *'  'Balance  of  probabilities  '  is  at  best  a  vague  and  in- 
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definite  phrase,  which  woald  rather  lead  the  jarj  to  infer  that  they 
might  form  their  verdict  on  a  guess  at  the  truth,  gathered  from 
the  evidence,  than  on  a  real  solid  conviction  of  it,  founded  on  a 
careful  scrutiny  and  examination  of  the  proof."  In  the  latter  case 
the  court  held  that  a  charge  to  the  jury  that  '*  whichever  thej  be- 
lieved the  weight  of  probability  to  be  they  were  authorized  to  find," 
was  calculated  to  mislead  the  jury,  and  was  incorrect  as  matter  of 
law,  because  the  evidence  "  should  so  preponderate  in  favor  of  the 
party  for  whom  the  verdict  is  rendered  as  to  satisfy  the  jury  that 
he  is  entitled  to  it." 

The  first  mentioned  case  is  placed  upon  the  ground  that  the  sub- 
stituted phrase  was  not  the  equivalent  of  *^  preponderance  of  evi- 
dence," and  that  it  was  vague  and  indefinite  and  calculated  to 
mislead  the  jury.  The  case  from  Georgia  would  seem  really  to  con- 
cede that  **  weight  of  probability"  may  be  equivalent  to  "prepon- 
derance of  evidence,"  but  the  chief  objection  is  that  in  all  cases  the 
evidence  must  so  preponderate  as  to  satisfy  the  jury  —  that  is,  a 
certain  degree  of  preponderance  is  necessary  even  in  civil  cases.  It 
will  be  noticed  that  this  last  objection  lies  with  equal  force  against 
the  use  of  the  common  expression  that  the  jury  should  find  for  the 
plaintiff,  if  they  find  the  preponderance  of  evidence  in  his  faTor. 
In  both  cases  qualif3ring  instructions  would  have  to  be  given  as  to 
the  degree  of  probability  in  one  case,  or  the  degree  of  preponder- 
ance in  the  other;  and  yet  in  the  latter  case  was  there  ever  a  new 
trial  given  for  want  of  the  qualification?  We  submit  that  in  civil 
causes  it  is  utterly  impracticable  to  require  of  the  court  any  instruc- 
tions to  the  jury  as  to  the  amount  or  degree  of  preponderance,  and 
the  law  knows  no  degree  in  such  case.  The  preponderance  of  course 
must  be  so  manifest  that  the  jury  will  be  satisfied  to  found  their 
verdict  upon  it  This  will  always  be  understood  without  special 
instructions.  Following  out  the  suggestions  of  the  Georgia  case, 
the  defendant's  counsel  say  that  the  charge  in  the  case  at  bar  would 
allow  the  jury  to  find  for  the  plaintiff  though  he  had  failed  to  make 
even  dk  prima  facie  case.  There  is  just  the  same  and  no  greater 
danger  of  this  than  there  would  be  under  the  ordinary  instructions 
to  find  according  to  the  preponderance  of  the  evidence.  How  could 
the  jury  find  a  thing  most  likely  to  be  true,  which  the  evidence 
would  not  sustain  even  if  there  was  no  opposing  proof.  The  nile 
as  to  the  burden  of  proof  inyolves  the  necessity  of  making  a  prima 
facie  case. 
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The  other  objection^  as  to  the  danger  of  misleading  the  jury,  so 
strongly  stated  by  the  Massachusetts  court,  does  not  strike  us  as 
well  foundedy  especially  under  the  circumstances  of  this  case,  for 
the  remarks  of  the  judge  in  connection  with  the  words  objected  to 
operated,  we  think,  to  guard  the  jury  against  any  mere  speculation 
on  probabilities  independent  of  the  evidence,  for  it  was  stated  in 
substance  that  they  must  allow  all  the  eyidence  to  have  its  effect, 
including  the  presumption  of  innocence,  and  that  their  final  con 
yiction  or  belief  must  be  a  fair  and  honest  one.  And  we  think  the 
test  furnished  to  the  jury  by  the  phrase,  "  most  likely  to  be  true," 
may  have  operated  in  this  case  even  more  to  the  advantage  of  the 
defendant  that  the  usual  language  as  to  preponderance  of  proof,  in- 
asmuch as  they  were  required  to  commence  their  investigation  with 
the  opposmg  presumption  that  what  the  plaintiff  claimed  was  not 
likely  to  be  true. 

We  have  confined  our  attention  so  far  to  the  reasons  given  for 
the  decisions  in  Massachusetts  and  Georgia.  The  cases  rest  entirely 
on  the  reasons  given;  no  authorities  are  cited  in  their  support.  We 
are  able  to  cite  in  favor  of  the  positions  taken  in  the  present  case 
the  opinions  of  some  law  writers  and  jurists  of  at  least  equal  dis- 
tinction and  ability. 

In  1  Best  on  Evidence  (1st  Am.  from  the  6th  Lond.  ed.),  §  95, 
it  is  said :  "  But  there  is  a  strong  and  marked  difference  as  to  the 
effect  of  evidence  in  civil  and  criminal  proceedings.  In  the  former, 
a  mere  preponderance  of  probability,  due  regard  being  had  to  the 
burden  of  proof,  is  a  sufficient  basis  of  decision."  It  seems  to  us 
not  a  little  singular  that  the  phrase  used  in  this  masterly  treatise  of 
Mr.  Best  should  be  almost  verbally  identical,  and  entirely  so  in 
meaning,  with  that  used  in  the  two  cases  cited,  and  yet  be  so 
strongly  condemned,  especially  by  the  Massachusetts  court,  as  most 
vague,  indefinite  and  misleading,  without  however  refemng  at  all 
to  the  fact  that  it  had  ever  been  used  by  so  distinguished  an  author. 

The  proposition  of  Mr.  Best,  though  different  in  words  from  the 
one  we  are  considering,  is,  we  submit,  identical  in  meaning  and 
effect,  and  therefore  it  furnishes  a  strong  support  for  the  position 
we  have  taken. 

In  Cooper  v.  Slade,  6  H.  L.  Oas.  772,  Justice  Willes  says:  "I 
may  be  excused  for  referring  to  an  authority  in  support  of  the 
elementary  proposition  that  in  civil  cases  the  preponderance  of  proba- 
bility may  constitute  sufficient  ground  for  a  verdict.     I  find  such  an 
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authority  referred  to  in  Mr.  Best^B  very  able  and  instmctive  treatise  on 
the  Principled  of  Evidence."  So  long  since  as  the  14th  of  Elizabeth, 
Chief  Justice  Dyer  and  a  majority  of  the  other  justices  of  the 
Common  Pleas,  in  Newts  y.  Lark,  Plowd.  412,  laid  down  this  dis- 
tinction between  pleading  and  evidence,  '^  that  in  a  writ  ordeckra- 
tion  or  other  pleading  certainty  ought  to  be  shown,  for  there  tlie 
party  must  answer  to  it  and  the  court  must  adjudge  upon  it,  aoil 
that  which  the  party  shall  be  comi)elled  to  answer  to,  and  which  is 
the  foundation  whereupon  the  court  is  to  give  judgment,  ought  to 
be  certain,  or  else  the  party  would  be  driven  to  answer  to  what  he 
does  not  know,  and  the  court  to  give  judgment  upon  that  which  is 
utterly  uncertain.  But  where  the  matter  is  so  far  gone  that  the 
parties  are  at  issue,  or  that  the  inquest  is  awarded  by  default,  so 
that  the  jury  is  to  give  a  verdict  one  way  or  the  other,  there,  if  the 
matter  is  doubtful,  they  may  found  their  verdict  upon  that  which 
appears  the  most  probable." 

There  is  no  error  in  the  judgment  complained  oL 

Orakgbb,  J.,  dissented. 


Cband ALL  y .  Lincoln. 

OSBOonn.  TS.) 
GorporoHon — capital  impaired  —  buying  in  its  own  stock. 

A  corporation  whose  capital  was  impaired  bought  in  its  own  stodc  throngb 
an  agent.  The  seller  did  not  know  who  the  purchaser  wu.  HM,  that  tlie 
seller  was  liable  to  a  creditor  of  the  corporation. 

CREDITOR'S  bill  against  former  stockholders  of  a  corporation. 
The  opinion  states  the  case. 

J.  Halsey  and  J*.  M.  Rally  for  plaintifEs. 

A,  P.  ffychy  W.  Harrmr shy y  S.  LucaSy  0.  H.  Briscoe,  /.  P* 
Andrews,  T.  M.  MaUbie,  B.  B.  Sumner  and  H.  Olarky  fer  de- 
fendants. 

Oarpenter,  J.  The  Willimantic  Tmst  Company,  a  corpontion 
by  special  charter,  being  insolvent,  went  into  the  hands  of  receivers 
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iu  April,  1878.  The  assets  of  the  company  are  not  sufficient  to  pay 
its  liabilities,  the  deficit  being  aboat  tSd^OOO.  Prior  to  its  failure 
the  affiairs  of  the  company  were  managed  by  a  board  of  fifteen 
trustees.  The  by-laws  required  the  trustees  to  appoint  from  their 
nambej  an  executive  committee  of  five.  The  duties  of  the  execu- 
tive  committee,  so  far  as  material,  are  found  in  the  fifth  section  of 
the  by-laws,  as  follows:  ''  The  executive  committee  shall  superin- 
tend and  direct  with  reference  to  all  the  business  transactions  of  the 
company,  especially  as  to  the  investment  and  disposal  of  its  funds 
in  stocks,  bonds,  mortgages  and  other  securities,  and  all  guardian- 
ships, receiverships  and  other  special  trusts,  none  of  which  shall  in 
any  case  be  accepted  without  their  approbation,  except  such  as  shall 
be  made  by  an  order  of  a  court  of  competent  jurisdiction." 

On  the  first  of  January,  1875,  there  was  no  surplus.  On  the  first 
day  of  May  following  its  stock  was  impaired,  its  actual  value  being 
then  about  seventy-five  per  cent  of  its  par  value.  The  officers  and 
managers  of  the  institution  expected  to  realize  enough  from  its 
assets  to  make  the  stock  worth  par,  and  believed  that  it  was  worth 
par.  Some  little  time  before  the  14th  day  of  June,  1875,  as  the 
company  had  in  uninvested  cash  about  $10,000,  the  scheme  of  pur- 
ciiasiug  the  shares  of  the  company  by  the  corporation  was  talked 
over  by  the  officers  of  the  company.  Nothing  was  determined  upon 
in  relation  thereto,  although  the  idea  was  favorably  received,  until 
the  meeting  of  the  executive  committee  on  the  14th  day  of  June, 
1875,  at  which  time  the  matter  was  fully  talked  over  by  the  officers 
and  the  whole  executive  committee,  and  it  was  then  determined  to 
purchase  stock  of  the  corporation,  and  the  president  and  secretary 
were  instructed  to  proceed  to  purchase  the  same  to  the  amount  of 
410,000.  There  was  no  vote  or  resolution  of  the  executive  com- 
mittee to  that  effect,  and  no  record  thereof  was  kept.  The  pur- 
chases of  stock  made  from  time  to  time  were  reported  to  the  trustees, 
and  to  the  stockholders  at  their  annual  meeting  in  the  spring  of 
each  year,  and  the  executive  committee  and  board  of  trustees  were 
kept  advised  from  time  to  time  as  the  purchases  were  made.  More 
than  the  (10,000  was  so  spent,  and  it  is  found  that  there  was  a  gen- 
eral understanding  existing  at  all  times  on  the  part  of  the  executive 
committee  that  such  purchases  were  being  made,  and  the  president 
and  secretary  always  supposed  that  they  had  full  authority  to  make 
such  porehasea,  and  when  these  transactions  were  reported  to  the 
executive  committee,  the  board  of  trustees  and  the  stockholders. 
Vol.  lit  —  71 
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Buch  action  on  the  part  of  the  president  and  secretary  was  approved. 
In  that  way  three  hundred  and  twenty-six  shares  of  the  stock  of 
the  trust  company  were  sold  and  transferred  to  the  company,  for 
which  was  paid  out  to  stockholders  more  than  t80,000  of  its  funds. 
To  enable  the  receivers  to  pay  the  debts,  they  hare  brought  this  suit 
to  recover  of  these  stockholders  the  amount  so  received  by  them. 

The  first  question  presented  for  our  consideration  is,  whether  the 
purchase  of  stock  by  the  corporation  in  the  manner  stated,  and  under 
the  circumstances,  was  legal. 

The  stock  of  a  corporation  is  its  only  basis  of  credit.  Unlike  a 
partnership,  its  members  generally  are  not  individually  liable  for 
its  debts.  The  character,  reputation  and  credit  of  its  promoters  do 
not  attach  to  the  corporation  itself  except  to  a  limited  extent 
Heuce  it  is  of  vital  importance  that  the  law  should  rigidly  guard 
and  protect  the  capital  stock.  Otherwise,  especially  in  these  days 
when  so  large  a  portion  of  the  business  of  the  country  is  carried 
on  by  corporations,  confidence,  on  which  the  prosperity  of  the 
country  largely  depends,  would  be  seriously  impaired.  Hence  it  is 
that  in  equity  the  capital  stock  of  a  corporation  is  now  regarded  as 
a  trust  fund  for  the  payment  of  debts.  The  creditors  have  a  lien 
upon  it,  which  is  prior  in  point  of  right  to  any  claim  which  the 
stockholders  as  such  can  have  upon  it;  and  courts  will  be  astute  to 
detect  and  defeat  any  scheme  or  devise  which  is  calculated  to  with- 
draw this  fund,  or  in  any  way  to  place  it  beyond  the  reach  of  cred- 
itors. A  leading  case  on  this  subject  is  Wood  v.  Dummer,  3  Mason, 
308.  Story,  J.,  says:  *'  It  appears  to  me  very  clear  upon  general 
principles,  as  well  as  the  legislative  intention,  that  the  capital  stock 
of  banks  is  to  be  deemed  a  pledge  or  trust  fund  for  the  payment  of 
the  debts  contracted  by  the  bank.  The  public,  as  well  as  the  leg- 
islature,  have  always  supposed  this  to  be  a  fund  appropriated  to 
such  purpose.  The  individual  stockholders  are  not  liable  for  the 
debts  of  the  bank  in  their  private  capacities.  The  charter  relieves 
them  from  personal  responsibility  and  substitutes  the  capital  stock  in 
its  stead.  Credit  is  universally  given  to  this  fund  by  the  public, 
as  tlie  only  means  of  payment.  During  the  existence  of  the 
corporation,  it  is  the  sole  property  of  the  corporation,  and  can 
be  ap])licd  only  according  to  its  charter,  that  is,  as  a  fund 
for  payment  of  its  debts,  upon  the  security  of  which  it  may 
discount  and  circulate  notes.  Why  otherwise  is  any  capital  stock 
required  by  our  charters?    If  the  stock  may,  the  next  day  after  it 
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is  paid  in,  be  withdrawn  by  the  stockholders  without  payment  of 
the  debts  of  the  corporation,  why  is  its  amount  so  studiously  pro- 
Tided  for,  and  its  payment  by  the  stockholders  so  diligently  required? 
To  me  this  point  appears  so  plain  upon  principles  of  law,  as  well  as 
of  common  sense,  that  I  cannot  be  brought  into  any  doubt  that 
the  charters  of  our  banks  make  the  capital  stock  a  trust  fund  for 
the  payment  of  all  the  debts  of  the  corporation.  The  bill-holders 
and  other  creditors  have  the  first  claim  upon  it;  and  the  stock- 
'holders  have  no  rights  until  all  the  other  creditors  are  satisfied. 
They  have  the  full  benefit  of  all  the  profits  made  by  the  establish- 
ment,  and  cannot  take  any  portion  of  the  fund  until  all  the  other 
claims  upon  it  are  extinguished.  Their  rights  are  not  to  the 
capital  stock,  but  to  the  residuum  after  all  demands  upon  it  are 
paid." 

These  principles  apply  as  well  to  this  corporation  as  to  ordinary 
banks  issuing  bills  for  circulation  as  money. 

In  Nathan  t.  Whiilock,  9  Paige,  152,  Chancellor  Walwobth 
held  (we  quote  from  the  marginal  note)  that  a  '^solvent  stock- 
holder who  has  given  a  stock  note  to  a  corporation  for  the  pur- 
chase-money of  his  stock  cannot,  upon  the  insolvency  of  the  com- 
pany, or  in  contemplation  of  that  event,  even  with  the  consent  of 
the  directors,  transfer  his  stock  to  an  irresponsible  person,  and  be 
discharged  from  his  liability  upon  substituting  the  note  of  such 
person  for  his  own;  such  an  arrangement  having  the  effect  of  a 
withdrawal  of  so  much  of  the  capital  of  the  corporation,  and  being 
a  violation  of  the  statute  to  prevent  fraudulent  bankruptcies  of  in- 
corporated companies." 

In  Adler  v.  Milwaukee  Patent  Brick  Manf,  Co.,  13  Wis.  57,  the 
court  say:  "  The  stockholders  being  in  general  free  from  personal 
responsibility,  the  capital  stock  constitutes  the  sole  fund  to  which 
creditors  look  for  the  liquidation  of  their  demands.  It  is  the  basis 
of  the  credit  which  is  extended  to  the  corporation  by  the  public, 
and  a  substitute  for  the  individual  liability  which  exists  in  other 
cases.  So  far  as  creditors  are  concerned,  it  is  regarded  in  the  law 
as  a  trust  fund,  pledged  for  the  payment  of  the  debts  of  the  corpo- 
ration. Until  they  are  paid  the  stockholders  are  postponed;  they 
are  only  entitled  to  that  which  remains  after  the  claims  of  the 
creditors  are  extinguished/' 

In  Vpton  V.  Tribilcocky  91  U.  S.  45,  the  court  say:  "  The  capi- 
tal stock  of  a  moneyed  corporation  is  a  fund  for  the  payment  of  its 
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d«bt8«  It  iff  a  trust  fund,  of  which  the  directon  are  the  trustees. 
It  is  a  truFt  to  be  managed  for  the  benefit  of  its  shareholden 
daring  its  )ii)e  and  for  tlie  benefit  of  its  creditors  in  the  event 
of  its  diBBolaidon.  Thia  duty  is  a  sacred  one  and  cannot  be  difr 
regasded.  Its  Tk)lalaon  will  not  be  undertaken  by  any  just-minded 
man,  and  will  not  be  permitted  by  the  courts.  *  *  *  Eqaally 
unsound  is  the  opinion  that  the  obligation  of  a  subscriber  to  psv 
his  subscription  may  be  released  or  surrendered  to  him  by  the  tras- 
tees  of  the  company.  This  has  been  often  attempted,  but  never 
successfully.  The  capital  paid  in,  and  promised  to  be  paid  in,  is 
a  fund  which  the  trustees  cannot  squander  or  give  away." 

The  same  coart  in  Sawyer  v.  Uplon,  91  U.  S.  56,  say:  '^  The 
capital  stock  of  an  inoerpcirated  company  is  a  fund  set  apart  for  the 
payment  of  its  debts.  It  is  a  substitute  for  the  personal  liability 
which  subsists  in  privnte  copartnerships.  When  debts  are  incurred 
a  contract  arises  with  the  creditors  that  it  shall  not  be  withdrawn 
or  applied  otherwise  than  upon  their  demands,  until  such  demands 
are  satisfied.  The  creditors  have  a  lien  upon  it  in  equity.  If  di- 
verted, they  may  follow  it,  as  &r  as  it  can  be  traced,  and  subject 
it  to  the  payment  of  tiieir  claims,  except  as  against  holders  who 
haTe  taken  it  bena  fide  for  a  valnable  consideration  and  without  no- 
tice." See  also  Weheter  v.  Uptoiiy  91  U.  SL  65.  Many  more  cases 
might  be  cited  to  the  same  effect,  but  it  is  unnecessary. 

These  principies,  which  are  applicable  to  corporations  generally, 
are  especially  applicable  to  this  by  the  express  provisions  of  its  char- 
ter. It  liad  the  powers^  of  a.  savings  bank,  of  a  safe  deposit  com- 
pany, and  also  the  power  to  accept  and  execute  all  trusts,  whether 
fiduciary  or  otherwise,  eonmiitted  to  it  by  prirate  parties,  or  by  any 
court  or  tribunal  or  any  other  legally  constituted  authority  in  the 
State;  and  aay  court  having  jurisdiction  to  appoint  guardians  for 
infants  or  receivers  of  estates  was  authorized  to  appoint  this  cor- 
poration such  reoeiver  or  guardian;  and  when  so  appointed  no 
bonds  wero  rcqtiired,  but  such  appointm^it  might  be  nuide  upon 
the  security  provided  for  ia  the  charter,  that  ''all  the  capital  stock, 
property  and  eata;te  of  eviery  kind  belonging  to  said  company  shall 
be  and  shall  stand  charged  with  the  fulfillment  of  said  trusts,  and 
the  payment  of  said  deposits  and  said  trust  and  other  funds,  as  the 
first  and  prior  liens  thereon  in  case  of  the  failure  of  said  corporsr 
tion."    Charter,  g  5,  Special  Laws,  vol.  7,  p.  150. 

The  next  section  declares  that  the  capital  stock  shall  not  be  lesa 
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than  one  thoasand  Bbares  of  $100  each,  and  oiurefallj  piDTOidds  that 
the  corporation  shall  not  commence  business^'  until  till  the  capital 
stock  is  subscribed  for  and  taken,  and  at  loaBt  tdO,4MK)  is  paid  in, 
and  the  balance,  if  any,  paid  or  aecnred  to  be  paid,  either  by  a 
first  mortgage  ormortgages  of  real  estate  of  theTahce  of  dnuble  the 
amount  to  be  secured,  or  by  the  pledge  of  tlie  bonds  t>f  the  United 
States,  or  of  the  several  States,  or  of  either  of  the  imoorpoiratcd 
cities,  towns  or  boroughs  of  this  State,  of  at  least  twenty  per  cent 
more  in  value  thau  the  capital  so  securod." 

The  same  year  this  institution  was  chartered  the  legislature  placed 
this  and  other  similar  institutions  under  the  supervision  of  the  baak 
commissioners,  and  required  their  several  presidents  to  make  re- 
turns annually  to  the  bank  commissioners,  giving  a  detailed  state- 
ment, showing  the  amount  invested  in  real  estate,  its  location  and 
value;  the  amount  invested  in  stocks  or  bonds,  specifying  the  num- 
ber of  shares,  the  par  value,  the  cost,  and  the  market  value  at  the 
time  of  making  return;  also  the  number  and  description  of  bonds, 
their  par  value,  cost  and  present  market  value;  and  all  other  in- 
vestments in  personal  property,  specifying  the  actual  cash  vuluc 
and  cost  thereof;  also  the  amount  held  in  trust  aiMl  on  deposit,  etc. 
Session  Laws  of  1871,  p.  697. 

Besides  this,  the  company  was  forbidden  by  law  to  declare  any^ 
dividend  except  from  net  earnings  after  deducting  all  iusaes,  ov^er- 
drafts  and  obligations  suspended  en*  overdue,  and  from  making  any 
loan  or  discount  on  a  pledge  of  its  own  stock.     Gen.  Stat.  283,  §  3. 

It  would  seem  as  though  no  argument  ought  to  be  required  to 
show  that  capital  stock  so  carefully  yarded,  both  by  legal  principles 
and  positive  statute  law,  cannot  be  divided  among  stockholders  to 
the  prejudice  of  creditors. 

Arguments  however  are  not  wanting.  The  stock  must  be  paid 
for,  or  secured,  not  for  the  benefit  of  the  stockholders,  but  for  the 
security  of  those  dealing  with  the  corporation.  This  provision  was 
imperative;  the  directors  were  not  at  liberty  to  dispense  with  it. 
But  if  they  were  at  liberty  when  paid,  or  at  luiy  time  afterward, 
to  pay  it  back  to  the  stockholders,  tliey  had  the  power  to  XLullify 
the  charter  and  defeat  the  intention  of  the  legislature. 

The  statute  fixing  the  minimum  number  of  shares  «nd  iherr  par 
value  determined  as  far  as  practicable  the  minimum  value  of  the 
capital  stock,  and  it  was  clearly  the  intention  of  the  legislatttre  tiiat 
it  should  be  no  lees.     The  number  of  shares  therefore  oouM  not  be 
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redaced,  and  the  valae  of  all  the  shares  diminished,  except  by  legis- 
lative authority.  If  the  trustees  could  purchase  stock  with  the 
capital  of  the  corporation,  they  could  of  their  own  authority  reduce 
the  number  of  shares  and  correspondingly  diminish  the  aggregate 
value  of  all  the  shares.  Again,  if  they  may  purchase  any  of  the 
stock,  they  may  purchase  all  of  it,  and  thus  divide  all  the  stock 
among  the  stockholders.  What  then  becomes  of  the  security 
designed  for  infants,  estates  and  creditors  F 

The  statute  forbidding  the  company  to  make  dividends  payable 
from  the  stock  and  to  loan  money  upon  a  pledge  of  its  stock,  by  neces- 
sary implication  forbids  the  company  from  purchasing  its  stock.  The 
provision  that  the  company  may' have  a  lien  upon  the  stock  as 
security  for  any  debt  due  from  the  owner  is  not  in  conflict  with  this 
view  of  the  statute.  Such  lien  does  not  contemplate  that  the  com- 
pany may  become  the  owner  of  the  stock.  It  contemplates  rather 
that  the  lien  shall  be  enforced,  like  any  other  lien,  by  a  sale  of  the 
stock,  the  purchaser  being  sabstitated  for  the  delinquent  stock- 
holder. 

Where  it  is  provided  by  law  that  each  stockholder  in  case  of  in- 
solvency shall  be  liable  to  contribute  a  sum  equal  to  the  nominal 
value  of  his  stock,  there  is  an  obvious  reason  why  the  company  can- 
not become  a  stockholder.  If  it  may,  it  withdraws  from  the  fund 
designed  to  secure  creditors  a  sum  equal  to  the  nominal  value  of  the 
stock  so  owned.  But  in  this  case  and  in  other  cases  where  stock- 
holders are  not  liable  to  contribution,  the  only  security  which  credi- 
tors have  being  the  capital  stock,  it  is  very  important  that  the  law 
should  guard  that  security  with  the  greatest  care  and  vigilance,  and 
not  allow  trust  funds  belonging  to  creditors  to  be  appropriated  by 
stockholders  who  have  no  equitable  right  to  them. 

These  views  are  abundantly  sustained  by  the  authorities  from 
which  we  have  quoted  and  from  many  more  which  might  be  cited. 
We  do  not  intend  to  say  that  under  no  circumstances  can  a  corpora- 
tion legally  become  the  owner  of  its  own  stock.  Should  it  loan 
money  to  a  stockholder  and  be  obliged  to  take  its  own  stock  in  pay- 
ment, that  would  not  be  illegal  per  se.  So  too  it  may  be  allowable 
for  a  company  to  purchase  stock  temporarily  with  its  surplus  earn- 
ings; but  stock  should  not  be  held  indefinitely;  it  should  be  dis- 
posed of  in  a  reasonable  time.  If  not,  and  should  creditors  thereby 
be  prejudiced,  perhaps  the  managers  of  the  company  might  be  liable. 

Nor  do  we  intend  to  say  that  a  direct  purchase  would  be  de- 
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clared  illegal  at  the  instance  of  a  party  to  the  transaction.  If 
the  stock  is  reissued  and  creditors  are  not  prejudiced  probably 
the  courts  would  not  interfere.  But  as  a  rule  to  which  there  are 
few  if  any  exceptions,  when  a  stockholder  conveys  his  stock  to  the 
company  and  receives  in  return  a  portion  of  the  capital^  he  holds 
the  money  so  received  suhject  to  the  superior  equities  of  creditors. 

Our  conclusion  is  that  the  capital  stock  of  the  company  being 
impaired  when  the  stock  in  this  case  was  purchased,  and  the  stock 
in  each  case  having  been  paid  for  from  the  capital,  the  transactions 
were  illegal  and  cannot  be  sustained. 

[Omitting  other  considerations. J 

We  advise  the  Superior  Court  to  render  judgment  against  all  the 
present  defendants  except  Whiting  Hayden. 

The  other  judges  concurred.  Judges  Beardsley  and  Stoddaed 
of  the  Superior  Court  sat  in  the  places  of  Judges  Pabk  and  Pabdee, 
disqualified  by  interest. 


Welch  t.  Barber. 

(fiS  CODD.  U7.) 

CorUempt  —  right  to  hearing. 

The  false  pretense  by  a  defendant  In  a  civil  action  that  he  is  too  ill  to  attend 
the  trial,  and  the  procarement  of  an  adjournment  thereby,  is  a  contempt, 
bnt  is  not  summarily  punishable  ou  affidavits  in  the  absence  of  the  de« 
fendant.* 

/^ONTEMPT  proceedings.     The  opinion  states  the  case. 

ff.  A.  Hickax  and  Z>.  C.  Kilbourn,  for  appellant. 
A.  H.  Fenn,  for  appellee. 

Carpenter,  J.  In  a  civil  suit  pending  before  the  Court  of  Com- 
mon Pleas  the  defendant  caused  his  counsel  to  procure  a  postpone- 
ment of  the  trial  on  the  ground  that  he  was  ill  and  unable  to  attend 
court  The  plaintiff  suspecting  that  there  was  no  ground  for  a 
postponement,  filed  a  written  application,  accompanied  with  affi- 
lavits,  praying  for  an  attachment  for  contempt.    An  order  to  show 

*  See  /n  re  Oldham  (89  N.  C.  23),  45  Am.  Rep.  678. 
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caase  was  served  on  the  defendant.  He  did  not  appear  in  penon 
on  account  of  sickness,  but  his  counsel  appeared  for  him  and  filed 
saccessively  a  plea  in  abatement  and  demurrery  both  of  which  vere 
oyerruled.  They  then  filed  an  answer,  to  wliich  the  plaintiff  made 
no  reply.  A  hearing  was  then  had  in  ihe  absence  of  the  defiendant 
To  prove  the  facts  alleged  in  the  application  the  plaintiff  offered  an 
affidavit  signed  by  three  persons,  being  the  same  affidavit  which  is 
attached  to  the  application.  The  defendant  objected  to  its  admis- 
sion, but  the  court  admitted  it.  Two  of  the  affiants  subsequently 
appeared  in  court  and  testified  in  person.  The  plaintiff  also  offered 
a  deposition,  to  the  admission  of  which  the  defendant's  counsel 
objected,  but  the  court  admitted  it. 

The  court  found  the  allegations  of  the  application  true,  and  sen- 
tenced the  defendant  to  pay  a  fine  of  fifty  dollars  and  costs.  The 
costs  were  taxed  as  in  an  ordinary  civil  snit,  including  complaint, 
service,  court  fees,  trial  fees,  etc.,  against  the  defendant's  objection. 

Before  proceeding  to  discuss  the  questions  more  particularly  raised 
by  the  appeal,  we  will  briefly  notice  the  claim  that  the  facts  do  not 
constitute  a  contempt,  and  consider  the  nature  and  character  of  a 
contempt  generally. 

'^  Contempt  is  a  disobedience  to  the  rules  and  orders  of  a  court 
which  hath  power  to  punish  aach  offense."  "  And  this  word  is 
used  for  a  kind  of  misdemeanor,  by  doing  what  one  is  forbidden, 
or  not  doing  what  he  is  commanded."  Jacob's  Law  Dictionaiy,  in 
-verbum.  '*Somo  of  these  contempts  may  arise  in  the  face  of  the 
court,  as  by  rude  and  contumelious  behavior;  by  obstinacy,  per- 
verseness  or  prevarication ;  by  breach  of  the  peace,  or  any  willful 
disturbance  whatever.  Others  in  the  absence  of  the  party,  as  by  diso- 
beying or  treating  with  disrespect  the  king's  writ,  or  the  rules  or 
process  of  the  court,  by  perverting  such  writ  or  process  to  the  pur- 
poses of  private  malice,  extortion  or  injustice;  by  speaking  or  writ- 
ing contemptuously  of  the  court  or  judges  acting  in  their  judicial 
capacity;  by  printing  false  accounts  (or  even  true  ones  without 
proper  permission)  of  causes  then  depending  in  judgment;  and  by 
any  thing,  in  short,  that  demonstrates  a  gross  want  of  that  regard 
and  respect,  which  when  once  courts  of  justice  are  deprived  of  their 
authority  (so  necessary  for  the  good  order  of  the  kingdom)  is  entirely 
lost  among  the  people."    4  Bl.  Com.  285. 

The  most  remarkable  instances  of  contempts,  for  which  any  per- 
son whatsoever  is  punishable,  are  reduced  to  the  following  heads  ii> 
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2  HawkdnB'  Pleas  of  the  Grown,  220:  1.  Gontempts  of  the  king's 
writ  2.  Contempts  in  the  face  of  the  court.  3.  Gontemptuous 
words  or  writing  concerning  the  court.  4.  Contempts  of  the  rules 
or  awards  of  the  court.  5.  Abuse  of  the  process  of  the  court. 
6.  Forgeries  of  writs,  and  other  deceits  of  the  like  kind,  tending  to 
itn^iose  on  the  court.  In  2  Swift's  IHgest,  380,  the  definition  is 
siibatantially  the  same  as  in  Blaekstone. 

From  these  definitions  it  is  apparent  that  the  conduct  of  the 
defendant  may  have  been  of  such  a  character  as  tended  to  obstruct 
und  embarrass  the  court  in  the  administration  of  justice.  The 
court  below  found  that  it  was  a  contempt,  and  the  facts  being  of 
such  a  nature  that  it  does  not  clearly  appear  as  matter  of  law  that 
they  did  not  and  could  not  constitute  a  contempt,  we  are  not  at 
liberty  to  revise  the  finding  on  that  point. 

The  statute  limits  the  penalty  for  contempts  in  the  presence  of 
the  court.  Other  contempts  may  exist,  such  as  disobeying  injunc- 
tions and  other  orders  of  the  courts  which  the  statute  does  not 
provide  for,  but  the  manner  of  dealing  with  them  is  to  be  deter- 
mined by  the  common  law.  There  are  other  acts  which  are  in 
defiance  of  the  power  and  dignity  of  the  court,  but  which  are  not 
actually  nor  constructively  in  its  presence.  Of  this  class  is  the  case 
of  Huntington  v.  McMahon,  48  Oonn.  174.  These  too  are  not 
within  the  statute,  but  are  defined  and  punished  by  the  common  law. 

The  present  case  belongs  to  the  latter  class.  The  offender  was 
not  personally  present  in  court  and  the  judge  could  have  no  knowl- 
edge of  the  facts  which  constituted  the  offense  except  as  they  were 
communicated  to  him  by  others.  He  could  not  of  his  own  motion 
and  upon  facts  within  his  own  knowledge  render  judgment  against 
the  delinquent.  As  the  facts  must  be  established  by  proof  a  trial 
was  necessary. 

Anotlier  question  which  becomes  important  is,  whether  the  con- 
tempt is  civil  or  criminal.  A  civil  contempt  is  one  in  which  the 
conduct  constituting  the  contempt  is  directed  against  some  civil 
right  of  the  opposing  party,  as  where  an  injunction  is  disregarded 
or  some  act  required  by  the  court  for  the  benefit  of  the  other  party 
should  be  neglected.  In  oases  of  contempts  of  this  sort  the  pro- 
ceeding for  its  punishment  is  at  the  instance  of  the  party  interested 
and  is  civil  in  its  character.  Such  are  the  cases  of  Lyon  v.  £yora, 
ti  Oonn.  185,  and  Rogers  Manufacturing  Company  v.  Rogers,  38 
Conn.  121.  A  criminal  contempt  is  conduct  that  is  directed 
Vol.  LU  -  72 
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against  the  dignity  and  anthority  of  the  conrt,  and  a  proceeding 
for  its  punishment  should  conform  as  nearly  as  possible  to  proceed- 
ings in  criminal  cases.  When  the  court  has  knowledge  of  the  con- 
tempt as  it  occurs  it  will  of  its  own  motion  proceed  to  panish  it; 
but  when  witnesses  are  reqnired  to  prore  it,  the  proper  coarse  is  for 
some  informing  officer  to  bring  it  to  the  attention  of  the  coart. 
Middlehrook  v.  State,  43  Oonn.  257;  Huntingion  v.  McMakon,  48 
Conn.  174. 

The  process  in  this  case  was  begun  and  carried  on  to  the  end  as  a 
civil  case  in  the  name  of  the  plaintiff  in  the  suit  pending.  That 
was  irregalar.  But  the  irregularity  might  be  overlooked  and  the 
matter  treated  as  a  proceeding  by  the  court  of  its  own  motion  npon 
the  suggestion  of  the  plaintiff^  were  it  not  for  the  fact  that  the  de- 
fendant on  the  trial  was  denied  some  rights  and  deprived  of  some 
privileges  to  which  a  party  in  a  criminal  proceeding  is  clearly  en- 
titled. 

In  the  first  place,  it  is  very  clear  that  the  court  had  no  power  to 
proceed  to  a  trial  and  judgment  of  condemnation  in  the  absence  of 
the  accused.  ''  If  such  offense  be  done  by  a  person  not  present  in 
court,  and  proper  complaint  or  information  be  made,  the  coart  will 
either  make  a  rule  on  the  party  to  attend  on  a  certain  day  to  an- 
swer to  the  matter  complained  of,  or  else  will  make  a  rule  upon 
him  to  show  cause  why  an  attachment  should  not  be  granted  against 
him;  or  if  the  offense  be  of  a  very  flagrant  nature,  will  grant  an 
attachment  upon  the  first  complaint;  and  the  party  who  is  ordered 
to  attend,  in  pursuance  of  such  rule,  must  appear  in  person,  and 
not  by  attorney."    2  Swift's  Digest,  382. 

In  the  next  place,  the  accused  was  entitled  to  be  heard.  In  cases 
of  this  character,  where  the  act  was  equivocal,  and  might  or  might 
not  be  a  contempt,  and  it  was  necessary  to  examine  witnesses  in 
order  to  determine  that  question,  the  party  must  be  present  and  has 
a  right  to  be  heard.  If  it  had  been  made  to  appear  that  the  mat- 
ters which  the  defendant's  counsel  set  up  in  his  behalf  in  the  an- 
swer were  true,  we  do  not  see  why  he  would  not  have  been  entitled 
to  a  discharge.  Those  facts  were  in  substance  that  he  was  in  fact 
si(*/k,  that  he  was  unable  to  attend  court,  that  there  were  no  false 
representations,  and  that  he  intended  no  disrespect  to  the  court  It 
is  apparent  from  the  record  that  the  accused  had  no  opportanity  to 
show  these  facts  —  an  opportunity  which  the  law  dearly  gives  him. 
2  Swift's  Digest,  382. 
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The  court  also  erred  in  admitting  the  affidavit  in  evidence  on  the 
trial.  The  affidavit  had  performed  its  office  when  it  satisfied  the 
court  that  this  was  a  case  which  it  ought  to  notice.  It  could  not 
Ije  received  in  evidence  to  prove  guilt  without  violating  two  cardi- 
nal principles  in  all  criminal  trials  —  the  right  of  the  accused  to 
confront  the  witnesses  against  him  in  open  court,  and  his  right  to 
cross-examine  them.  The  error  was  not  healed  by  the  subsequent 
appearance  of  two  of  the  affiants  as  witnesses*  The  deposition  was 
also  improperly  received,  and  for  obvious  reasons. 

For  these  reasons  the  judgment  of  the  Court  of  Common  Pleas 
was  erroneous,  and  must  be  reversed. 

The  record  shows  that  the  defendant  sustained  damage  by  such 

erroneous  judgment  to  the  amount  of  $110.31;  for  which  sum,  with 

costs,  the  defendant  is  entitled  to  judgment 

Judgment  reversed. 
The  other  judges  concurred. 


Town  of  Burlikgton  v.  Schwabzmak. 

(G8  CoDD.  181.)  ^ 

Ir^nction  —  obttrucUon  to  highway. 

Where  one  anlawfallj  pats  a  fence  across  a  town  highway  and  threatens  to 
maintain  it,  he  maj  be  prohibited  by  injunction  at  the  suit  of  the  town. 
(8ee7iote,p.  574.)  ^ 

SUIT.    Injunction.    The  opinion  states  the  case.    The  injunction 
was  granted  below. 

W.  W,  Perry,  for  appellant. 

E,  Johnson  and  8.  0.  Prentice,  for  appellees. 

L00XI8,  J.  There  is  an  appeal  from  a  judgment  of  the  Court  of 
Gommon  Pleas  restraining  the  defendant,  by  injunction,  from  fenc- 
ing in  and  obstructing  a  public  highway. 

The  first  ground  of  appeal  is,  that  the  town  is  not  the  proper 
party  plaintiff.  It  is  contended  that  highways  are  mere  public  ease- 
ments which  belong  to  the  general  rather  than  the  local  public,  and 
therefore  that  the  town,  as  such,  has  no  interest  sufficient  to  main- 
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tain  the  suit  The  defendant  fortifies  this  position  by  the  follow- 
ing citation  from  High  on  Injanctions,  §  756:  **  The  simplest  and 
most  generally  accepted  test  in  determining  whether  one  is  a  proper 
party  complainant  to  a  bill  for  an  injunction  is,  whether  he  pos- 
sesses a  legal  or  equitable  interest  in  the  subject-matter  of  the  con- 
troversy." This  would  seem  to  be  in  point,  but  it  would  have 
more  weight  as  applicable  to  the  case  at  bar,  were  it  not  thut  the 
section  immediately  preceding  in  the  same  treatise  says:  "  The 
corporate  authorities  of  a  town  are  proper  parties  to  enjoin  a  public 
nuisance.  Thus  the  erection  of  buildings  upon  a  public  square 
which  has  been  dedicated  as  such  to  the  use  of  the  inhabitants  of  a 
town,  constitutes  a  public  nuisance  which  may  be  enjoined  by  the 
corporate  authorities."  It  is  obvious  that  the  test  mentioned  was 
never  intended  for  unirersal  application.  It  needs  at  least,  this 
qualification,  that  where  the  threatened  act  is  one  involving  cor- 
porate responsibility,  the  town  so  responsible  may  resort  to  this  pre- 
ventive remedy  by  injunction,  upon  the  same  principle  as  if  the 
legal  or  equitable  title  to  the  subject-matter  was  in  the  town;  or 
perhaps,  the  rule  given  by  the  learned  author  needs  no  other  quali- 
fication than  such  a  liberal  construction  of  the  terms 'Megal  or 
equitable  interest "  as  would  include  corporate  responsibility. 

But  the  defendant  also  applies  to  the  case  another  test,  which  he 
argues,  is  fatal  to  the  plaintiff's  right  to  bring  the  suit.  This  is 
found  in  section  783  of  Wood  on  Nuisances.  It  is  there  stated  that 
'' unless  the  party  injuriously  affected  could  maintain  an  action  at 
law,  he  cannot  maintain  a  bill  for  an  injunction."  This  cannot  be 
necessarily  the  case,  for  the  jurisdiction  of  a  court  of  equity  is  far 
more  extensive  than  that  of  a  court  of  law.  It  is  the  very  fact  tluit 
a  court  of  law  cannot  afford  ample  redress  for  all  injuries,  or  even 
any  redress  for  some,  that  called  courts  of  equity  into  existence; 
hence,  when  a  right  is  violated,  even  though  it  is  a  merely  equitable 
right,  which  a  court  of  law  could  not  redress,  equity  will  interfere. 
Our  conclusion  .is  that  the  liability  of  the  town  to  pay  damages 
in  case  a  person  is  injured  by  the  obstruction  is  a  sufiSicient  interest 
to  enable  it  to  appear  as  plaintiff  in  a  complaint  in  equity  to  previent 
the  threatened  obstruction,  and  if  this  position  needs  further  con- 
firmation it  may  be  found  in  the  cases  of  City  of  New  HatenY.  Sar- 
gent, 38  Conn.  50;  Derby  v.  Ailing,  40   Conn.  410;    Drustiei  oj 

Watertown  v.  Cowen,  4  Paige,  510,  and  Mayor,  etc,  of  London  t. 

Bolt,  5  Ves.  129. 
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The  defendant's  next  claim  is^  that  if  the  plaintiff  is  the  proper 
]iartj  no  case  is  shown  for  eqaitable  relief.  The  facts  upon  which 
the  claim  is  based  are  the  temporary  character  of  the  obstroctioa, 
the  fact  that  it  might  have  been  removed  easily,  even  by  a  traveller, 
and  that  a  public  prosecution  might  have  been  instituted  or  a  civil 
action  brought  by  one  injured  against  the  defendant. 

The  defendant  cites  in  support  of  the  proposition  BunnelTs 
Appeal,  69  Penn.  St.  62.  It  is  said  in  the  opinion  'Hhat  where  a 
mere  wall  of  stone  and  timber  was  built  across  the  road  —  a  mere 
barricade  temporary  in  character  and  easily  and  inexpensively  re- 
moved, a  remedy  by  injunction  should  be  refused."  This  isolated 
pa:)^age  comes  fully  up  to  the  claim  made  in  this  case,  but  the  actual 
decision  falls  far  short  of  it;  which  was,  not  that  an  injunction 
should  be  permanently  refused,  but  only  temporarily,  till  after  a 
trial  at  law,  for  the  opinion  proceeds  immediately  to  say  —  '^  This 
is  not  the  ordinary  case,  which  was  evidently  in  the  mind  of  the 
learned  judge"  (referring  to  the  court  below  that  had  granted  the 
injunction)  ''of  an  old  and  long  known  road.  *  *  *  But  here 
the  facts  that  the  road  was  never  opened  throughout  its  entire 
length  *  *  *  that  the  surveys  lately  made  had  no  reliable 
beginning  or  ending  point,  and  that  the  route  has  been  disputed 
many  years,  are  all  reasons  to  lead  a  chancellor  to  doubt,  and  to 
send  the  case  to  a  jury,  while  the  obstruction  complained  of  is  but 
an  unimportant  barricade  made  to  contest  the  right,  and  not  a  per- 
manent or  valuable  erection  or  likely  to  produce  irreparable  injury." 
All  these  elements  of  doubt  rendered  it  very  proper  to  send  the 
ease  to  a  jury  for  trial  before  determining  the  question  as  to  an 
injunction. 

It  is  quite  possible  that  the  Pennsylvania  courts  would  go  to  the 
length  indicated  in  the  passage  from  the  opinion  relied  upon  by  the 
defendant,  for  it  must  be  conceded  that  there  is  considerable  con- 
trariety of  decision  in  regard  to  the  nature  of  the  threatened  act 
or  exigency  which  will  constitute  such  an  irreparable  injury  as  to 
justify  the  remedy  by  injunction*  But  as  this  branch  of  equity 
has  been  administered  in  this  State,  we  cannot  doubt  that  the  facts 
of  the  case  at  bar  lay  an  adequate  foundation  for  an  injunction. 

Were  the  way  merely  a  private  one,  thus  wrongfully  obstructed 
and  threatened,  we  think  our  courts  would  not  hesitate  to  enforce 
the  remedy  upon  the  ground  of  preventing  a  recurring  grievance 
and  a  multiplicity  of  suits.     But  its  being  a  public  way  and  the  act 
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a  public  nuisance  makes  the  case  in  our  judgment  vastly  stronger; 
many  people  a^e  exposed  to  great  annoyance  and  injury  and  maj 
have  occasion  to  bring  many  suits.  Moreover  the  act  complained 
of  is  one  that  denies  the  existence  and  defeats  all  the  purposes  of  a 
public  highway.  Consequently  the  injury  to  the  highway  as  sueii 
may  well  be  termed  irreparable.  All  remedies  other  than  by  in- 
junction would  be  tardy,  uncertain  and  imperfect;  that  would  be 
speedy,  complete  and  every  way  effective.  As  to  the  remedy  by 
injunction,  we  like  the  reasoning  of  Brbbsb,  C.  J.,  in  giving  the 
opinion  of  the  court  in  Craig  v.  People,  47  111.  496;  although  it 
refers  to  a  more  important  highway  than  the  one  now  in  question, 
yet  the  underlying  principle  as  to  the  nature  of  the  remedy  would 
be  the  same  in  both  cases.  The  judge  says:  ^'It  is  true  an  action 
at  law  would  lie  against  these  appellants,  should  they  obstruct  the 
road.  ♦  ♦  ♦  But  this  remedy  ♦  ♦  ♦  would  not  only  be 
tardy  but  wholly  inadequate.  Intercourse  between  settled  portion:^ 
of  the  county  and  the  county  seat  would  be  almost  wholly  inter- 
rupted, the  citizens  put  to  great  inconvenience  and  injuries  in- 
flicted, which  though  in  particular  cases  might  be  trifling,  yet  in 
the  aggregate  would  be  too  grievous  to  be  borne.  It  would  be  a 
monstrous  public  nuisance,  to  prevent  which  full  power  is  lodged 
in  a  Court  of  Chancery  by  calling  into  exercise  its  restraining  power. 
With  that  powerful  arm  the  whole  wrong  can  be  at  once  grasped 
and  the  injury  prevented." 

[Omitting  a  minor  point.  ] 

There  was  no  error  in  the  judgment  complained  of. 

The  other  judges  concurred. 

Note  by  the  Reporter.  —  See  Mwrsan  v.  French,  61  Tex.  173;  8.  c,  48 
Am.  Rep.  272;  HaU  v.  Rood,  40  Mich.  46;  s.  c,  29  Am.  Rep.  528. 

Obstructions  to  a  highway  will  be  prohibited  by  injunction  on  behalf  of  clti* 
zens  having  an  immediate  and  special  interest  in  the  matter.  Thos  in  Onig 
T.  People,  47  111.  487,  it  was  held,  that  where  an  injury  of  a  public  nature  is 
threatened,  aj  the  inclosure  of  a  highway,  whereby  public  trayel  is  in  danger 
of  being  interrupted,  and  great  numbers  of  citizens  subject  to  petty  loss  and 
annoyance,  an  injunction  may  issue.  The  bill  was  filed  by  the  State's  attomer, 
verified  by  the  county  judge. 

Injunction  lies  at  the  suit  of  a  private  person  to  restrain  such  an  appropriatioD 
of  the  site  of  a  street  by  another  person  as  leaves  no  way  of  access  to  plaintiiTs 
premises,  and  otherwise  prejudices  him.  Pratt  v.  Letcis,  89  Mich.  7.  The 
court  said:  "The  transaction  is  not  one  where  nothing  is  involved  beyond  a 
mere  impediment  or  obstacle  to  the  legitimate  enjoyment  of  a  public  road, 


MAY  TERM,  1884.  575 


Town  of  Barlington  v.  Scliwarzman. 


and  where  no  one  suffers  a  greater  direct  Inoonvenienoe  than  another.  Far 
from  it.  What  is  attempted  is  the  complete  appropriation  of  the  site  of  the 
way  bj  defendants  to  their  own  private  use  in  perpetaitj,  and  the  entire 
exclusion  of  complainants  from  all  enjojment,  and  from  all  chance  of  egress 
and  ingiesB  on  that  side,  except  upon  the  condition  of  transferring  the  burden 
of  the  easement  to  their  own  premises.  And  this  is  not  all;  other  kinds  of 
detriment  are  involved.  The  change  of  situation  of  complainant's  improve- 
ments and  sites  for  improvements  relatively  to  street  accommodations  and 
snrroanding  conditions  must  cause  special  disturbance  of  complainant's  rights. 
Distance,  room,  aspect  and  eligibility  are  matters  of  much  consideration  in 
connection  with  actual  neighboring  environments.  This  feature  of  the  case  is 
plain.  Conrad  v.  Smith,  82  Mich.  429;  Benjamin  v.  Storr,  9  L.  R.  C.  P.  400; 
10  £ng.  231;  Spencer  v.  London  d  Birmingham  Ry,  Co.,  8  Sim.  198;  Coming 
V.  Lowerre,  6  Johns.  Ch.  439;  Frink  v.  Lawrence,  20  Conn.  117;  Wilkes  v. 
Hungerford  Market  Co.,  2  Bing.  N.  C.  281;  SoUau  v.  De  Held,  9  E.  L.  &  E. 
104;  2  Sim.  (N.  S.).  133." 

In  Conrad  v.  Smith,  82  Mich.  429,  the  defendants  were  enjoined  from  pro- 
ceeding  as  highway  commissioners  to  cut  a  ditch  along  the  road-side  in  front 
of  complainant's  farm  and  dwelling,  some  forty-six  rods  long,  from  two  to  five 
feet  deep,  and  of  an  average  width  of  six  feet  at  the  top  and  of  two  feet  at  the 
bottom,  the  proofs  not  showing  any  necessity  for  it,  and  showing  that  it  will 
work  irreparable  injury  to  complainant.  Cooley,  J.,  dissenting.  The  court 
sud:  **  They  were  proceeding  improperly  and  illegally  and  by  rapid  steps, 
under  a  claim  of  official  power,  to  do  an  act  to  his  permanent  injury.  They 
proposed  an  unlawful  invasion  of  his  land  within  the  road  limits,  to  commit  a 
series  of  trespasses  in  the  making  and  keeping  up  an  artificial  water-course 
there  in  order  to  drain  the  surrounding  country.  This  water-course  was  to  pass 
along  the  complainant's  front,  and  between  his  place  and  the  travelled  part  of 
the  road,  and  there  is  reason  to  think  that  besides  other  injuries,  the  construe* 
tion  of  a  water-course  from  the  west  to  the  east  swale,  unless  the  outlet  of  the 
latter  were  greatly  enlarged,  and  which  is  a  work  the  defendants  would  hardly 
have  power  to  execute,  would  in  wet  seasons,  and  at  all  times  in  case  of  heavy 
rain  falls,  considerably  swell  the  waters  in  the  east  swale,  and  induce  a  set- 
back upon  his  land  to  a  much  greater  extent  than  has  happened  heretofore,  and 
in  that  way  cause  him  injury.  On  the  whole,  the  reason  is  strong  for  thinking 
tliat  the  work  projected,  if  suffered  to  be  carried  out,  would  in  its  consequences 
do  the  complainant  irreparable  injury." 

So  the  building  of  a  house  on  a  highway  may  be  restrained  at  the  suit  of 
adjacent  lot  owners  suffering  special  injury.  Coming  v.  Lowerre,  6  Johns.  Ch. 
439.    See  also  Pettibone  v.  ffamOton,  40  Wis.  402. 

But  it  is  essential  that  the  plaintiff  show  special  injury  to  him,  and  his  being 
merely  a  resident  and  tax  payer,  or  being  inconvenienced  in  travelling,  is  not 
cDough.  Shed  v.  HatUhome,  8  Neb.  179.  The  court  then  said:  "It  is  an 
ancient  rule  of  law,  that  no  action  lies  for  a  public  nuisance  but  by  indictment 
only,  because  the  damage  being  common  to  the  public,  no  one  can  assign  his 
particular  portion  of  it,  and  the  only  exception  to  this  rule  is  where  the  private 
person  suffers  some  extraordinary  damage  distinct  from  that  suffered  by  the 


576  CONNECTICUT, 


Town  of  BuriiDgton  v.  SchwanmaiL 

public  at  large."  Citing  Biffdaw  v.  H<Mrif4^rd  Bridge  C«.,  14  Gout  577; 
O'Brien  v.  Norwich,  Mc,,  R.  Co.,  17  Conn.  875;  Mo9e$  ▼.  PUtdfurg,  eU,,R  Co,, 
21  111.  522.  *'  A  bill  in  equitj  will  not  be  entertained  for  an  injnnotion  to  rs- 
move  or  abate  a  public  nuiflance,  or  to  enjoin  an  obsferoction  which  constitntes 
such  nuisance,  unless  it  be  clearly  ehown  that  the  plaintiff  does  and  will  sos- 
taiQ  a  special  damage  distinct  from  that  done  to  the  public  at  large."  The 
same  doctrine  is  held  in  Marvard  CoUege  v.  Staams,  15  Qraj,  1;  and  in  the  pre- 
cise case  of  a  highway,  in  McGoioen  v.  WhUetides,  81  Ind.  285. 

Where  the  fee  of  the  street  is  In  the  citj,  and  a  railroad  is  licensed  bj  the 
city  to  laj  a  side  track  in  such  street,  in  firont  of  the  companjr's  propeitj,  to 
cuunect  with  its  main  track,  private  indiyiduals  owning  land  in  the  Tidnitj. 
but  not  abutting  on  that  part  of  the  street,  may  not  restzain  the  construction. 
Truesdalev.  Peoria  Orape  Sugar  Co.,  101  111.  561.  Three  judges  dissenting.  The 
court  said:  "  No  direct  injury  would  be  done  to  complainants*  land,  and  at  the 
utmost  only  consequential  damages  would  be  sustained.  The  nature  and  extent 
of  such  damages  could  only  be  ascertained  after  the  completion  of  the  work. 
It  may  be,  if  the  ordinance  granting  the  license  shall  be  observed  in  the  con- 
struction of  the  side  track,  no  serious  detriment  will  result  to  complainants  or 
others  from  its  construction.  But  be  that  as  it  may,  the  track  is  to  be  con- 
structed on  lands  not  owned  by  complainants,  and  under  a  license  from  the 
only  party  having  lawful  authority  to  grant  the  privilege,  and  any  expected 
damages  that  may  be  sustained  by  reason  of  the  proposed  work,  can  only  be 
recovered  in  an  action  at  law.  Equity  will  not  entertain  jurisdiction  to  enjcdn 
the  proposed  work.  The  rule  of  law  on  this  subject  is  so  well  settled  by  prp* 
vious  decisions  of  this  court,  it  is  not  deemed  neoessary  to  rfiwrmaa  it  agiin  as  a 
new  question.  The  following  cases  contain  a  full  expression  of  the  views  of 
the  court  the  questions  discussed  by  couns<d  in  this  case:  Steimm  v.  Chicago, 
etc.,  R.  Co.,  75  m.  74;  PaUeraon  v.  Chicago,  etc.,  R.  Co.,  75  HI.  588;  Peoria, 
etc.  Ry.  Co.  v.  8chtrtz,  84  111.  185;  CaAro,  etc.,  R.  Co.  v.  People,  92  lU.  170." 

But  even  where  the  injury  is  special,  it  must  also  be  irreparable  and  notcs{Mu 
ble  of  compensation  in  damages.  Thus  a  mere  trespass  upon  a  public  road, 
although  continuing,  as  by  building  upon  it  and  thus  narrowing  the  passage- 
way, may  not  be  restrained  by  injunction.  Fort  v.  Grovee,  29  Md.  1®.  In- 
crease of  risk  of  fire  is  said  to  constitute  a  valid  ground  of  inj  unction.  Petttbone 
V.  Hamilton,  40  Wis.  402.  So  injury  to  the  value  of  a  toll-bridge.  Kcgdons 
Bridge  Co.  v.  Sumnern,  13  W.  Va.  476.  In  the  latter  case  the  court  said:  "A 
court  of  equity  ought  not  to  interfere  by  injunction  to  prevent  a  public  nuisance, 
when  the  party  asking  its  aid  shows  no  private  injury  actually  sustained  or 
justly  apprehended  by  him.  Beveridge  v.  Lacey,  8  Rand.  88.  The  obstruc- 
tion to  a  public  highway,  to  justify  the  interposition  of  a  court  of  equity,  must 
be  more  than  a  mero  public  nuisance,  it  must  work  a  fecial  injury  to  the 
plaintiff.  Coming  v.  Lowerre,  6  Johns.  Ch.  489;  and  each  injury  must  not  be 
trivial,  and  such  as  may  be  fully  compensated  in  an  action  at  law.  tM  t. 
Groeee,  29  Md.  188.  But  if  the  right  of  the  pfoblic  to  the  use  of  a  highway  is 
clear,  and  a  special  injury  is  threatened  by  an  obstruction  of  the  highway,  and 
this  special  injury  is  serious,  reaching  the  very  substance  and  value  of  the 
plaintiff's  estate,  and  is  permanent  in  its  character,  a  court  of  equity  by  an  is 
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jnnclion  ought  to  prevent  such  a  niiisuice.  Oreen  ▼.  Oake$,  17  111.  340;  Mo- 
katok  Bridge  Co.  t.  Utiea  db  Schenectady  R,  Go.,  6  Paige,  563  ;  Jerome  v.  Roe$, 
7  J0I1B8.  Gh.  322;  Crenehaiwy.  StaU  Rieer  Co..  6  Band.  245.  In  this  case  the 
public  highway  is  the  approach  to  the  plaintiif's  toll-bridge  from  ihe  eastem 
side;  and  its  obstruction  mast  necessarily  injure  most  seriously  the  value  of 
this  bridge  as  a  toll-bridge.  The  plaintiff  by  this  public  nuisanoe  sustains  a 
peculiar  injury,  which  cannot  be  compensated  adequately  by  a  common-law 
suit.  The  ohstruetion,  which  he  seeks  to  enjoin,  is  a  perpetual  closing  of  this 
public  highway;  which  must  operate  a  pennanent  injury  to  the  plaintiffs  toll- 
bridge,  rendering  it  comparatively  valueless.  The  case  comes  directly  within 
the  prevention,  or  I  might  say,  preservation  powers,  of  a  court  of  equity." 

In  BunneWs  Appeal,  69  Penn.  St.  50,  a  road  was  laid  out  in  1820  through 
Bunneirs  land;  in  1868  he  erected  a  "  stone  row  "  across  what  was  alleged  to 
be  the  road.  In  a  proceeding  in  equity  to  restrain  him  from  maintaining  the 
erectiou,  eto.,  alleging  it  to  be  a  public  nuisance,  and  a  special  injury  to  the 
plaintiff,  the  evidence  was  conflicting  as  to  whether  the  road  had  been  opened 
by  the  supervisor,  where  it  had  been  opened,  and  that  the  route  of  the  road 
had  been  frequently  changed,  etc.  Held,  that  the  proceeding  in  equity  could 
not  be  maintained:  1,  Because  of  the  uncertainty  of  the  location  of  the  road;  2, 
that  there  was  a  full  remedy  at  law;  8,  that  the  injury  was  not  permanent  and 
irreparable.  The  court  said:  '*  When  this  is  coupled  with  the  other  facts  in 
the  cause,  it  leaves  the  mind  in  a  state  of  uncertainty  whether  the  locus  in  quo 
is  the  public  road,  and  the  case  becomes  one  to  be  settled  by  the  verdict  of  a 
jury,  finally,  the  alleged  nuisance  is  clearly  not  one  of  that  character  which 
should  invoke  the  aid  of  a  chancellor.  It  is  but  a  wall  of  stone  and  timber 
built  across  the  road,  a  mere  barricade  to  prevent  passage,  temporary  in  char- 
4icter,  c^asily  removed,  and  inexpensive.  A  few  hours'  work  after  a  conviction 
by  indictment  and  trial  would  remove  the  obstruction  at  a  small  cost  of  money. 
It  is  neither  permanent  nor  irreparably  injurious.  Upon  a  view  of  the  whole 
case  therefore,  we  are  of  opinion  it  is  one  where  the  plaintiff  should  be  sent 
into  the  courts  of  law  for  his  redress,  civil  or  criminal,  provided  both  at  com- 
mon law  and  by  statute.  This  is  not  the  ordinary  case,  which  was  evidently 
in  the  mind  of  the  learned  judge,  of  an  old  and  long-known  road,  clearly  indi- 
cated by  usage,  by  the  recognition  of  the  highway  authorities  and  other  suffi- 
cient evidence  of  its  lawful  location,  where  the  loss  of  the  original  evidence  is 
fully  supplied  by  the  facts.  But  here  the  facts  that  the  road  was  never  opened 
throughout  its  entire  length,  that  through  the  Bunnell  farm  it  was  opened  many 
years  after  the  view  by  private  hands,  that  the  surveys  lately  made  had  no  relia- 
ble beginning  or  ending  point,  and  that  the  route  has  been  disputed  many  years, 
are  all  reasons  to  lead  a  chancellor  to  doubt  and  to  send  the  case  to  a  jury, 
while  the  obstruction  complained  of  is  but  an  unimportant  barricade  made  to 
contest  the  right,  and  not  a  permanent  or  valuable  erection,  or  likely  to  pro- 
duce irreparable  injury." 

In  Sargent  v.  George,  56  Vt.  627,  an  injunction  was  denied,  it  being  shown 
that  the  plaintiff  had  another  way,  a  few  rods  distant,  equally  available  and  in 
daily  use,  although  the  obstructed  way  added  somewhat  to  the  beauty  of  the 
premises.   The  court  said:  "There  is  no  necessity  for  more  than  one  way.   The 
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injoTj  to  him  Is  nothing  more  than  mere  fancy.  In  order  to  entitle  a  ptrtj  to 
an  abatement  of  a  public  nnisanoe  by  injunction,  he  must  show  that  the  injoiy 
of  which  he  complains  is  such  in  its  nature  and  extent  as  to  call  for  the  inter- 
position of  a  court  of  equity.  Stanford  ▼.  Lyon,  87  N.  J.  Eq. ;  High  Inj.,  g  782, 
note  5.  '  Of  whatever  character  it  is  requisite  that  the  injury  ocanplained  of 
should  be  in  order  to  lay  the  foundation  for  this  remedy,  it  is  necessary  thtt  it 
should  be  a  substantial,  and  not  merely  a  technical  or  inconsequential  iDJaij. 
There  must  not  only  be  a  violation  of  the  orator's  rights,  but  such  a  violation 
as  is,  or  will  be,  attended  with  actual  or  serious  damage.  E<ven  although  the 
injury  may  be  such  that  an  action  at  law  would  lie  for  damages,  it  does  not 
follow  that  a  court  of  equity  would  interpose  by  the  summary,  peculiar,  and 
extraordinary  remedy  of  injunction.'  8  Simons,  194;  Bigelow  v.  Eartford 
Bridge  Co.,  14  Conn.  665.  It  is  a  power  to  be  exercised  only  in  cases  of  neces- 
sity, where  other  remedies  may  be  inadequate,  and  then  with  great  discretioB 
and  carefulness." 

In  WtUtz  V.  FMter,  12  Oreg.  247,  the  authorities  are  reviewed,  and  it  h»  held 
that  the  injunction  will  not  be  granted  unless  the  right  has  been  established 
at  law  or  is  dear  and  easy  of  ascertainment. 
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Tbowbbidob  v.  Tbub. 

(62  Conn.  190.)  ' 

If^unetian — agamti  interfereTice  tnth  kUercU  support. 

The  right  to  lateral  support  of  soil  will  be  protected  bj  injunction,  although 
the  pecuniary  damage  threatened  is  slight,  and  may  be  easily  compensated 
in  damages.     {8es  note,  p,  581.) 


S 


UIT  for  injunction.    The  opinion  states  the  case.    The  plaintifF 
hud  judgment  below. 


8.  ittcflw,  for  appellant. 
jD.  ff.  Perkins^  for  appellee. 

Cabpekter,.  J.  This  is  a  suit  for  damages  for  an  injury  to  a 
certain  lot  of  the  plaintifF  by  the  digging  away  by  the  defendant, 
William  D.  True,  of  the  soil  of  the  adjoining  lot,  belonging  to 
Elf reda  True,  his  wife,  the  other  defendant,  and  occupied  by  them 
both,  so  as  to  deprive  the  plaintiff's  land  of  its  lateral  support,  and 
to  cause  it  to  cave  in  and  fall;  and  also  praying  for  an  injunction 
against  a  further  threatened  digging  away  of  the  soil.  The  court 
below  granted  the  injunction  prayed  for  and  rendered  judgment 
for  damages,  the  judgment  being  in  both  cases  against  both  de- 
fendants.    Both  defendants  have  appealed  to  this  court. 

[Omitting  minor  points.] 

The  remaining  point  made  by  the  defendants,  and  the  only  one 
entitled  to  serious  consideration,  is  that  the  damage  threatened  was 
not  sufficient  to  warrant  the  granting  of  an  injunction. 

It  appears  that  the  land  of  the  plaintiff  is  a  lot  in  the  city  of 
Norwich,  running  through  from  one  street  to  another,  and  being 
about  one  hundred  and  twent}  -five  feet  wide  on  one  side,  and  about 
fifty-five  feet  on  the  other,  the  depth  on  the  one  side  being  about 
one  hundred  and  ninety-four  feet,  and  on  the  other  about  one  hun- 
dred and  thirty-nine  feet.  This  lot  is  abutted  on  the  west  by  the 
land  of  Mins.  True,  for  the  distance  of  one  hundred  and  twenty-five 
feet.  On  this  last  piece  of  land  the  defendant,  William  D.  True, 
has  been  for  some  time,  and  now  is,  carrying  on  the  business  of 
making  cement  pipe,  for  which  the  soil  on  his  wife's  land  is  of  ex- 
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cellent  quality  and  of  a  kind  difficult  to  be  obtained.  For  the  pur- 
pose of  thus  using  it,  he  has  begun  at  one  end  of  the  dividing  line 
to  dig  away  the  earth  on  his  own  premises  to  the  depth  of  fifteen 
feet,  and  so  near  to  the  dividing  line  that  the  plaintiff's  soil,  of  its 
own  weight,  has  fallen  into  the  excavation.  The  damage  so  far 
has  been  slight,  the  court  awarding  but  five  dollars  for  it;  but  pre- 
cisely what.it  may^be  in. the. future,  if  the  defendant  keeps  on  for 
the  whole  extent  of^theline,  is  of  course  uncertain;  but  manifestly 
it  cannot,  as  measured  in  money,  be  very  large.  The  court  has 
however  found  that  it  is  'Hiable  to  cause  irreparable  injary  to 
the  plaintiff,"  and  it  is  easy  to  see  that  the  injury  might  be  very 
serious. 

It  is  obvious  that  an  injury  like  this  to  a  city  lot  may  be  much 
more  serious  in  its  consequences  than  a  like  in  jury  to  a  remote  farm 
lot.  And  this  is  an  important  fact  to  be  considered  in  determining 
whether  to  grant  an  injunction,  a  matter  which  addresses  itself 
largely  to  the.discietion.of  the  court. 

But  the  defendanta  say  that  the  injury  can  easily  be  compensated 
in  damages^, and  that.where  this  can  be  done,  an  injunction  will  not 
be  gmnted.  But  this  is.  not  the  rule.  The  adequacy  of  damages 
to  make  full  compensation  is  of  course  an  important  matter  to  be 
considered,  but  is  by  no  means:  a  decisive  consideration.  High  In- 
junctions, §  467,«says:  ^^Tlie  jurisdiction  of i the  court  in  this  class 
of  cases  does  not  depend  on  the  value  of  the  property  destroyed, 
but  on  the  question  whether  its  destruction  would  materially  im- 
pair the  enjoyment  of  the  property  as  held  and  occupied  at  the 
time  of  the  commission  of  the  trespass."  Again,  in  section  485, he 
says  it. is  enough  *'  if  ^ the  injury  would  cause  a  constantly  recurring 
gi'ievance."  And  Story,. in  his  Equity  Jurisprudence,  vol.  2,  §  928. 
says:  "Formerly  courts  of  equity  were  extremely  reluctant  to  in- 
terfere at  all  (in  cases  of  trespass)  even  in  regard  to  cases  of  re- 
}\eated  trespasses.  But  now  there  is  not  the  slightest  hesitation,  if 
the  acts  done,  or  threatened  to  be  done,  would  be  ruinous  or  irre- 
IMirable,  or  would  impair  the  just  enjoyment  of  the  property  in 
futurc.  If  indeed  courts-  of  equity  did  not  interfere  in  cases  of  this 
sort,  there  would,  as  has  been  truly  said,  be  a  great  failure  of  justice 
iu  the  country."  And  in  Diwis  v.  Londgreen^  8  Neb.  47,  the  court 
say:  ''  It  is  the  nature  of  the  injury  rather  than  the  magnitude  of 
the  damage  inflicted,  which  forms  the  basis  of  this  redress." 

But  courts  of  equity  have  been  specially  ready  to  protect  lands 
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by  injunction  against  injuries  of  this  class.  Thus  High  Injunc- 
tionsy  §  538,  says:  '^The  right  to  lateral  support  is  regarded  as  an 
incident  to  the  ownership  of  the  land,  and  its  infringement  has 
been  considered  as  a  nuisance  which  equity  may  enjoin.  Thus  the 
removal  and  excavation  of  earth  upon  adjacent  premises  in  such 
manner  as  to  endanger  the  stability  of  the  complainant's  soil  and 
fences  by  removing  their  lateral  support,  will  be  enjoined."  The 
same  principle  is  laid  down  in  ;i  Story  Eq.  Jur.,  §  92©,  and  in  Kerr 
InjuiiL'i  i  *  i '.  .*U>G. 

In  this  ciise  the  defendant  was  not  enjoined  absolutely  against 
digging  on  his  own  land  in  such  a  way  as  to  endanger  the  plaintiff's 
soil,  which  might  have  debarred  him  from  a  rightful  use  of  the  sodl 
on  his  own  land,  but  only  from  digging  beyond  a  certain  depth  and 
slope  unless  he  provided  a  sufficient  artificial  support  f  on  the  plain- 
tiff's land  in  the  place  of  the  soil  removed.  Tiiis  was  imposing  no 
serious  burden  upon  the  defendant,  and  we  think  the. injunction, 
8o  limited  and  qualified  was  properly  granted. 

Decree  a^mud. 

The  other  judges  concurred. 

Note  by  the  Reporter.  —See  Farrand  v.  Marshall,  19  Barb.  880;  21  Barb. 
409,  where  an  inj  unction  issued,  without  any  apparent  discussion,  the  court  in 
the  latter  volume  merely  saying,  **  We  entertain  no  doubt  of  the  power  to  re- 
strain," etc.     The  discussion  was  exclnsirely  as  to  the  riffht  of  lateral 'sapfKirt. 

In  PhillpH  V.  Bordman,  4  Allen,  147,  the  removal  of  ipsrt  »f  an  ancient  patty 
wail,  and  the  erection  of  a  new  wall  two  inches  distant  wr^  restrained.  The 
ooon  said,  "  it  is  clear  that  they  have  a  plain  right  to  relief." 

In  Goldsmith  y.  Ehas,  53  Ga.  186,  the  construction  of  drains  and  ditches  sa 
as  to  accnmulate  water  against  and  threaten  the  stability  of  a  wall,  was  pro- 
hibited. 

So  mining  operations  threatening  subsidence  of  the^aoil  were  prohibited. 
Hunt  y.  Peake,  Johns.  Eng.  Chy.  705. 
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HOTOHSISS  y.  HiGGIKS. 
<9  CoDD.  806.) 
Said  —  ioUh  privilege  of  return  of  a  part. 

Where  goods  are  sold  and  delivered  on  a  written  order,  what  is  used  to  be 
aocoonted  for  and  the  balance  returned,  title  to  the  whole  passes  on  deUveiy, 
and  parol  evidence  of  a  contrary  understanding  is  inadmissible.  {See  note, 
p.  686.) 

REPLEVIN.     The  opiuion  states  the  case.    The  defendant  had 
judgment  below. 

A.  H.  RobertsofiftoT  appeUant. 

E.  ff,  Rogers  and  G,  <7.  Clark,  for  appellee. 

LooMis,  J.  The  plaintiff  was  a  licensed  liquor  merchant  in  New 
Hayen  and  receiyed  from  one  J.  B.  Northrop,  propietor  of  a  hotel 
at  Stony  Creek,  a  written  order  dated  July  25, 1883,  signed  by  the 
latter  and  directed  to  the  plaintiff  as  follows:  ^'  Please  send  me  by 
first  freight  one-half  barrel  Bourbon  whiskey  and  two  baskets  of 
Piper  wine,  quarts.  What  is  used  will  account  for,  and  ship  rest 
back  to  you.  I  want  it  for  the  commercial  travellers  who  will  be 
here  Friday  to  dinner.  Expect  a  big  time  if  pleasant"  The  liquors 
were  sent  as  directed  and  charged  to  Noithrop  on  the  plaintiff's 
books,  and  were  duly  received  by  Northrop,  but  while  in  his  posses- 
sion at  Stony  Creek  and  before  any  of  it  had  been  used  it  was  at- 
tached by  the  defendant  as  deputy  sheriff  as  the  property  of  Nor- 
throp in  a  suit  against  him  and  in  favor  of  one  Sylvester  N.  Ryder. 
The  question  for  our  consideration  arising  upon  these  facts  is 
whether  the  property  when  attached  belonged  to  Northrop  or  the 
plaintiff. 

It  seems  to  us  that  the  principles  invoked  in  behalf  of  the  plain- 
tiff to  show  that  the  title  remained  in  him  do  not  apply  to  this  case. 
Where  personal  property  has  been  sold  and  delivered  with  the  privi- 
lege of  purchase,  but  upon  the  express  condition  that  the  title  should 
not  pass  to  the  vendee  until  pajrment  of  the  price,  our  courts,  in 
common  with  many  other  American  authorities,  have  uniformly 
upheld  the  vendor's  title,  even  against  the  vendee's  creditors  or  snb- 
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seqnent  purchasers  in  good  faith  and  without  notice.  Lewis  v. 
McCabe,  49  Conn.  141;  s.  c,  44  Am.  Rep.  217. 

In  this  class  of  cases  the  stipulation  of  the  parties  that  the  title 
should  remain  in  the  veudor  is  controlling.  The  case  at  bar  lacks 
this  distinguishing  feature,  aud  so  we  must  assign  it  to  a  different 
class  of  contracts. 

But  the  plaintiff  says  that  the  contract  must  be  regarded  as  a  con- 
ditional sale;  that  Northrop  had  a  mere  option  to  purchase  what  he 
might  consume,  and  that  this  option  was  a  condition  precedent 
which  ho  had  not  exercised  at  the  time  of  the  attachment. 

There  is  plausibility  in  this  claim,  because  we  approach  the 
border  line,  which  is  often  obscure,  that  separates  bailments  from 
sales.  Nevertheless  there  is  a  manifest  distinction  between  an 
optional  right  in  the  party  receiving  the  goods  to  purchase,  and  an 
optional  right  to  return  the  same  goods  in  whole  or  in  part.  In 
the  former  case  the  title  will  not  pass  till  the  option  is  determined, 
while  in  the  latter  it  passes  immediately  to  the  party  receiving  the 
goods  subject  to  be  returned.  North rup's  option  was  not  to  pur- 
chase if  he  sold  the  liquors,  but  to  return  the  purchase  if  he  did 
not  sell.  This  distinction  is  abundantly  supported  by  the  authori- 
ties. 

In  Buswell  v.  Bichnell,  17  Me.  344,  where  the  owner  of  a  cow 
delivered  her  to  another  on  his  promise  to  pay  a  certain  sum  of 
money  therefor  by  a  given  day,  or  to  return  the  cow  and  pay  a 
lesser  sum  for  its  use,  the  property  in  the  cow,  it  was  held,  passed 
immediately  from  the  former  to  the  latter.  Weston,  C.  J.,  in 
delivering  the  opinion  of  the  court  said:  "  Whether  the  alternative 
is  to  return  specifically  or  in  kind,  or  specifically  or  to  pay  a  certain 
sum,  the  principle  is  the  same.  The  property  in  the  thing  delivered 
passes,  and  the  remedy  of  the  former  owner  rests  in  contract.  It 
is  the  option  conceded  to  the  party  receiving  which  produces  this 
effect.  He  may  do  what  he  will  with  tho  article  received.  If  he 
pays,  he  fulfills  his  contract.  If  he  neither  pavs  nor  returns,  he  is 
liable  to  an  action."  And  in  Crocker  v.  GulUfer,  4-t  Me.  49'i,  the 
court  says:  "The  general  proposition,  that  a  delivery  of  an  article 
at  a  fixed  price,  to  be  paid  for  or  returned,  constitutes  a  sale,  is  not 
questioned.  When  the  option  is  with  the  party  receiving,  to  pay 
for  or  return  the  goods  received,  the  uniform  current  of  authorities 
is  that  such  alternative  agreement  is  a  sale."  The  same  distinction 
is  recognized  and  applied  in  Holhrook  v.  Armstrong,  1  Fairf.  31; 
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Perkins  v.  Douglass,  20  Me.  317;  Dearborn  v.  TVnwr,  16  Me.  17, 
and  Hunt  v.   Wyinan^  1 00  Mass.  200. 

In  the  light  of  these  distinctions  we  think  the  case  at  bar  belongs 
to  the  class  of  agreements  usually  termed  contracts  of  ''sale  or 
return/*  which  are  thus  defined  in  Addison  on  Contracts,  book  2, 
chap.  7,  bottom  page  532,  8th  edition:  *'  When  goods  are  sold  under 
a  contract  of  sale  or  return  the  sale  is  a  conditional  or  defeasible 
sale.  The  right  of  property  in  the  goods  i)as8e8  to  the  purchaser, 
subject  to  be  divested  out  of  liim  and  revested  in  the  vendor  by  a 
return  of  the  goods  according  to  the  terms  of  the  contract"  This 
proposition  is  strongly  supported  by  the  uniform  current  of  au- 
thorities. In  addition  to  those  cited  in  the  brief  for  the  defendant, 
which  are  in  point,  we  cite  Moss  v.  Sweet,  3  Eng.  &  L.  Eq.  311; 
Schlesinger  v.  Stratton,  9  R.  I.  578;  Jameson  v.  Gregory,  4  Mete. 
(Ky.)  363;  Johnson  v.  McLane,  7  Blackf.  501;  Kinney  v.  Bradlee, 
117  Mass.  321;  Martin  v.  Adams,  104  Mass.  262;  Benj.  Sales  (2d 
Am.  ed.),  §  597;  Hilliard  Sales  (3d  ed.),  p.  28,  §  3. 

In  stating  that  the  doctrine  above  mentioned  is  sustained  by  the 
uniform  current  of  authorities,  it  may  be  thought  we  have  over- 
looked a  class  of  cases  apparently  very  similar  in  which  a  different 
result  was  reached.  In  some  of  those  cases  the  relation  of  the  par- 
ties to  the  contract  has  been  considered  like  that  of  consignor  and 
consignee,  or  principal  and  agent;  in  others  the  controlling  fact 
was  the  existence  of  a  general  custom,  which  by  implication  became 
a  part  of  the  contract,  whereby  it  was  understood  that  the  title  was 
to  remain  in  the  original  owner.  Such  was  the  case  of  Meldrum 
V.  Snoio,  9  Pick.  441,  wlierc  the  plaintiffs  in  the  replevin  suit  were 
brewers  and  had  sent  to  a  retailer  a  large  quantity  of  beer  in  the 
plaintiflTs  casks,  which  was  attached  as  the  property  of  the  retailer 
while  in  his  cellar.  Evidence  was  given  at  the  trial  of  a  universal 
custom  among  brewers  and  retailers  of  beer,  as  beer  cannot  \ie 
renioved  in  warm  weather  without  injury,  under  which  the  brtwer 
in  the  spring  delivers  to  the  retailer  such  quantity  of  beer  as  he 
expects  to  retail  in  the  ensuing  sc.ison;  the  barrels  belong  to  the 
brewer  and  are  to  be  returned  to  him  when  emptied;  the  retailer 
pays  for  all  the  beer  he  vends  in  the  course  of  the  season,  but  if  the 
beer  becomes  sour  or  stale  or  is  lost  by  fire  or  other  casualty,  the 
loss  falls  on  the  brewer,  and  if  any  remains  at  the  end  of  the  season 
it  may  be  returned.  It  was  held  that  the  beer  could  not  be  attachi'i 
as  the  property  of  the  retailer.     The  court  in  giving  the  opini<»n 
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said:  **  Retailers  who  take  beer  to  sell  are  often  persons  of  yery 
small  property,  and  the  castom  appears  to  be  so  general  and  well 
known  that  the  retailer  would  not  be  supposed  to  be  the  owner  of 
the  beer.  No  injury  therefore  can  arise  to  creditors  of  the  retailer. 
And  it  being  beneficial  to  the  community  to  introduce  the  use  of 
beer,  public  policy  would  justify  us  in  fayoring  the  custom." 

In  the  case  at  bar  there  was  no  pretense  of  any  custom  or  any 
peculiar  circumstances  that  might  require  a  modification  of  the 
doctrine  as  to  sale  or  return.  What  the  dictate  of  public  policy 
might  be  we  refrain  from  discussing. 

But  the  plaintiff  further  says,  that  although  he  made  no  attempt 
to  proye  any  custom  affecting  the  question  of  title,  yet  he  did  offer 
to  proye  the  secret  and  unexpressed  undeistanding  of  each  party, 
but  was  preyented  by  the  ruling  of  the  court,  and  he  bases  his  ap- 
peal in  part  upon  this  ground. 

The  plaintiff  was  asked  by  his  counsel,  "  Did  you  interpret  and 
understand  this  order  to  mean,  and  act  upon  the  understanding  of 
the  order,  that  the  property  named  in  the  complaint  and  order 
should  be  and  remain  your  property  until  disposed  of  by  said  Nor- 
throp?" And  Northrop  was  asked  by  the  plaintiff,  ''At  the  time 
you  gaye  the  order  did  you  intend  and  consider  that  the  property 
asked  for  should  be  and  remain  the  property  of  Hotchkiss  until 
sold  by  you,  if  received?"  A  yery  brief  discussion  will  sufiBce  to 
show  that  the  court  did  not  err  in  rejecting  this  evidence. 

The  bargain  was  consummated  solely  through  the  written  order, 
unaccompanied  by  any  yerbal  declarations  of  any  kind.  The  par- 
ties were  far  apart  and  what  each  thought  was  unknown  to  tlie 
other,  and  consequently  had  no  influence  in  producing  the  result. 
All  the  words  indicative  of  intent  are  embodied  in  the  writing,  and 
there  is  no  such  ambiguity  as  would  allow  tlie  introduction  of  any 
extrinsic  eyidcnce  whatever,  much  less  such  evidence  as  we  are  con- 
sidering. When  the  contract  is  in  writing  the  question  always  is 
one  of  construction  merely,  that  is,  what  the  party  has  expressed 
by  his  words,  and  not  what  ho  intended  to  express.  The  actual  in- 
tention as  an  independent  fact  can  only  be  shown  where  the  lan- 
guage of  the  writing  is  applicable  indifferently  to  more  than  one 
object.  3  Phill.  Ev.,  Cow.  &  Hills'  Notes,  part  2d,  p.  1388;  Fair^ 
field  V.  Lawso?i,  50  Conn.  501. 

In  Foster  v.  RopeSf  111  Mass.  10,  the  court,  with  reference  to 
the  effect  of  evidence  very  similar  to  that  in  the  case  at  bar,  said: 
Vol.  LII  —  74 
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'*  In  all  cases  however  the  inteution  of  the  parties  as  to  the  time 
when  the  title  is  to  pass  can  be  ascertained  only  from  the  terms  of 
the  agreement,  as  expressed  in  the  language  and  conduct  of  the 
parties,  and  as  applied  to  known  usage  and  the  subject-matter.  It 
must  be  manifest  at  the  time  the  bargain  is  made.  The  rights  of 
the  parties  under  the  contract  cannot  be  affected  by  their  undis- 
closed purposes,  nor  by  their  understanding  of  its  legal  effect." 
This  was  said*with  reference  to  a  mere  verbal  contract.  The  prin- 
ciple would  apply  to  a  written  contract  with  even  greater  force,  as 
it  would  be  reinforced  by  another  rule  to  which  we  have  before 
referred.  Olendale  Manfg.  Co.  v.  Protection  Insurance  Co.,  21 
Conn.  37. 

There  was  no  error  in  the  judgment  and  rulings  of  the  court 
complained  of. 

Judgmotit  affirmed. 
The  other  judges  concurred. 

Note  by  the  Reporter. —  In  SMennger  v.  Stratton,  9  R.  I.  678,  the  coait 
said:  "The  contract  in  this  case  belongs  to  a  class  of  contracts  often  called  '  con- 
tracts of  sale  or  return/  being  upon  a  condition  that  the  bujer  maj  return  the 
goods  within  a  fixed  or  reasonable  time  at  his  option.  It  has  been  held  that 
goods  so  sold  pass  to  the  purchaser,  subject  to  the  option  in  him  to  return 
them,  and  that  if  he  fails  to  exercise  the  option  within  the  proper  time  the 
price  of  the  goods  may  be  recovered  as  upon  an  absolute  sale.  Mom  t.  Sweet, 
8  Eng.  L.  &  E.  811;  s.  c,  16  Q.  B.  498;  Bianehi  t.  iVa«A,  1  M.  &  W.  545; 
Beverly  y.  Lincoln  Oas-Ught  dt  Coke  Co.,  6  A.  &  E.  829.  In  Most  y.  Sweet, 
WiOHTMAN,  J.,  said:  'The  current  of  authorities  has  established  that  this 
contract  means  that  the  goods  are  sold  absolutely,  unless  the  buyer  retuna 
them  within  a  reasonable  time.'    In  that  case  no  time  for  the  return  was  fixed. 

"  That  the  property  passes,  notwithstanding  an  option  in  the  purchaser  to 
return,  was  also  held  in  Dearborn  v.  Turner,  16  Me.  17.  In  that  case  a  cow 
and  calf  were  delivered  by  the  plaintiff  to  the  defendant,  on  the  defendant's 
written  promise  to  return  the  same  cow  within  the  year,  with  a  calf  by  her 
side,  or  to  pay  $22.00-  The  court  held  that  the  defendant,  haying  the  option 
to  return  or  pay  me  property  past^ed  to  him,  and  he  was  at  liberty  to  sell  the 
cow  within  the  *'%^r.    See  also  Oreutt  v.  HeUon,  1  Gray,  686." 
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Suf  MOKDS  V.  NsW  TOBK  AND  NeW  ENGLAND  BAILBOAD  GoMPANT. 

(S8  OoDD.  8M.) 

Bailroad — eommun4e(Uion  of  fire  — proximate  eaute. 

Fire  caught  from  the  sparks  of  the  defendant's  looomotive  on  the  land  of  D. 
The  defendant's  servants  were  snccessf ally  extinguishing  it  when  D.  desired 
them  to  desist,  as  he  wished  to  have  it  bum  up  the  bogs.  Thej  desisted, 
but  it  communicated  to  and  injured  the  plaintiff's  adjoining  land.  Held, 
that  the  defendant  was  liable  under  the  statute. 

ACTION  for  injury  to  land  by  fire.    The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

E.  Z>.  Bobbins,  for  appellant. 
J.  P.  Andrews,  for  appellee. 

LooMis^  J.  A  fire  was  communicated  by  a  locomotiye  engine  of 
the  defendant  to  land  of  one  Davis  adjacent  to  the  defendant's  rail- 
road track.  The  fire  by  its  own  action  and  by  the  operation  of 
natural  causes  spread  and  passed  across  the  land  of  Davis  to  the 
land  of  the  plaintiff,  where  the  injury  set  forth  in  the  complaint 
was  done. 

While  the  fire  was  burning  on  the  land  of  Davis  the  track-fore- 
man of  the  defendant,  with  men  under  him,  commenced  to  extin- 
guish it,  which  could  easily  have  been  accomplished.  While  the 
track-foreman  and  his  men  were  so  engaged,  Davis  came,  and  said 
he  preferred  that  the  bogs  on  his  land  should  burn,  if  the  fire  was 
subdued  elsewhere  so  that  it  could  not  spread.  The  fire  then  was 
eztingnished  elsewhere,  and  thereupon  the  track-foreman  and  his 
men  left,  leaving  some  of  the  bogs  burning. 

The  court  finds  that  the  servants  of  tlie  defendant  were  not  pre- 
Tented  by  Davis  from  extinguishing  the  fire,  but  that  they  supposed, 
as  Davis  did,  that  no  injury  could  result  if  the  fire  was  left  in  the 
bogs.  In  this  however  they  were  disappointed,  for  the  fire  pene- 
trated to  the  peat  beneath  the  bogs  and  so  spread  to  the  plaintiff's 
land,  which  adjoined  the  land  of  Davis  on  the  east.  These  facts 
are  made  the  basis  of  the  recovery  of  damages  of  the  defendant  by 
virtue  of  the  provisions  of  a  statute  enacted  in  1881  (acts  of  that 
year,  chap.  92),  the  first  section  of  which  is  as  follows:  "Where 
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any  injury  is  done  to  a  building  or  other  property  of  any  person  or 
corporation,  by  fire  communicated  by  a  locomotive  engine  of  any 
railroad  corporation,  without  contributory  negligence  on  the  part 
of  the  person  or  corporation  entitled  to  the  care  and  possession  of 
the  property  injured,  the  said  railroad  corporation  shall  be  held 
responsible  in  damages  to  the  extent  of  such  injury  to  the  jiersun 
or  corporation  so  injured;  and  any  railroad  corporation  shall  haie 
an  insurable  interest  in  the  property  for  which  it  may  be  so  held 
responsible  in  damages  along  its  route,  and  may  procure  insurance 
thereon  in  its  own  behalf." 

Aside  from  the  effect  of  the  interposition  of  Davis,  which  we  will 
presently  consider,  it  is  obvious  that  the  facts  are  ample  to  bring 
the  case  within  the  provisions  of  the  statute.  The  right  of  the 
plaintiff  to  recover  is  not  dependent  at  all  upon  any  negligence  on 
the  part  of  the  defendant  as  at  common  law,  nor  is  it  material  that 
the  fire  was  not  directly  communicated  to  the  plaintiff's  land,  but 
reached  it  through  the  intervening  land  of  another. 

In  P&rUy  v.  Eastern  R.  R.  Co.,  98  Mass.  99,  under  a  similar 
statute,  the  sparks  from  the  locomotive  engine  first  set  fire  to  the 
grass  in  the  open  field  near  by,  which  spread  over  the  premises  of 
several  different  owners  to  the  plaintiff's  wood  lot  half  a  mile  dis- 
tant, where  the  injury  was  done  for  which  the  railroad  compsDj 
was  held  liable. 

Such  a  construction  of  our  statute  the  defendant  does  not  seek 
to  controvert,  but  relies  solely  on  the  principle  that  the  interven- 
tion of  the  independent  act  of  Davis,  between  the  act  of  the  defend- 
ant complained  of  and  the  injury  to  the  plaintiff,  constitutes  in  kw 
the  proximate  cause  of  the  injury,  and  that  therefore  the  act  of  the 
defendant  is  too  remote. 

This  introduces  us  to  a  realm  of  law  abounding  in  nice  distinc- 
tions, which  however  need  not  be  particularly  discussed.  Tbc  gen- 
eral principle  which  the  defendant  invokes  is  established  by  a 
strong  array  of  authorities,  but  the  facts  as  found  by  the  court 
would  seem  to  forbid  its  application  to  the  present  case. 

In  the  first  place,  it  is  difficult  to  discover  in  the  independent 
act  of  Davi?.  a  sufficient  power  to  stand  as  the  cause  of  tlie  injwy. 
It  is  not  pretended  that  he  contributed  any  new  force  or  power 
whatever  to  modify  the  result  of  the  original  act.  The  argument 
is  merely  that  lie  adopted  the  fire  as  his  own,  but  in  so  doing  lit' 
did  nothing  to  increase  or  extend  it,  but  simply  l«t  it  alone,  so  that 
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the  original  cause  was  allowed  to  work  out  its  natural  consequences. 
Then  too  this  adoption  of  the  fire  was  a  matter  confined  to  Davis 
and  the  defendant,  and  was  voluntarily  assented  to  by  the  latter. 
How  then  could  it  relieve  the  defendant  of  a  primary  liability  which 
tlie  law  imposes  in  favor  of  third  persons?  Could  the  defendant 
delegate  its  duty  to  another  and  thereby  escape  liability?  If  the 
servants  of  the  defendant  were  obliged  by  law  to  leave  the  premises 
of  Davis  upon  his  suggestion  before  the  fire  was  extinguished,  it 
might  well  be  contended  that  a  new  power  had  intervened,  which 
made  the  act  of  the  defendant  too  remote.  But  nothing  of  this 
kind  happened.  The  finding  says  that  Davis  did  not  prevent  the 
extinguishment  of  the  fire.  Whether  he  could  have  done  so  right- 
fully we  are  not  now  called  upon  to  determine. 

In  making  the  railroad  corporations  insurers  against  the  conse- 
quences of  fire  communicated  by  their  locomotive  engines,  the  law 
implies  in  them  the  right  and  duty  to  put  it  out  when  communi- 
cated. 

We  know  that  under  the  general  police  power  of  a  State  and  by 
the  law  of  overruling  necessity,  private  property  during  a  fire  may 
be  destroyed  to  prevent  the  spreading  of  a  confiagration.  Whether 
this  principle  would  allow  a  railroad  corporation  to  enter  upon  land 
against  the  will  of  the  owner  to  extinguish  a  small  fire  which  under 
the  circumstances  did  not  at  the  time  appear  to  be  threatening  to 
other  property,  may  admit  of  some  question,  which  we  will  not  now 
attempt  to  solve.  It  will  suffice  for  tiie  purposes  of  this  case  that 
there  was  no  prohibition  at  all.  Assuming  that  the  statute  is  valid 
it  makes  railroad  corporations  insurers  of  all  the  property  along  the 
road  liable  to  be  burned  by  the  running  of  locomotive  engines.  As 
.soon  as  a  fire  is  thus  kindled  the  duty  arises  to  prevent  its  spread- 
ing  to  other  adjoining  lands.  The  obligation  is  very  different  from 
that  of  the  land-owner  at  common  law,  who  is  liable  only  for  the 
<'onseqaences  of  his  negligence  as  to  fire  which  he  kindles  on  his 
own  land. 

The  railioad  corporation  is  bound  at  all  hazards  to  prevent  the 
fire  from  spreading,  and  is  liable  inevitably  unless  there  is  contribu- 
tory negligence  on  the  part  of  the  land-owner.  Now  the  duty  which 
the  defendant  owed  the  plaintifi' could  not  be  excused  by  an  arrange- 
ment made  with  a  third  person  without  the  plaintiffs  consent. 
One  may  part  with  his  rights,  but  can  never  cancel  his  duties  with- 
out the  consent  of  those  to  whom  thcv  are  due. 
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For  these  reasons  we  think  the  intervention  of  Davis  was  not 
sufficient  to  break  the  connection  between  the  act  of  the  defendant 
complained  of  and  the  resulting  injury  to  the  plaintiff  for  which 
this  suit  is  brought. 

There  was  no  error  in  the  judgment  complained  of. 

The  other  judges  concurred. 


Darbigan  y.  New  York  and  New  England  Railboad 

Company. 

(52  Oonn.  JB».) 
Matter  and  servant  — feUato-^ervants  —  train-dUpatcher  and  engineer. 
A  railway  train-dispatcher  and  a  locomotive  engineer  are  not  fellow-servuits,* 

ACTION  for  personal  injuries  by  negligence.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

IS.  E,  Baldwin  and  K  D.  Bobbins,  for  appellant. 

0.  H,  Briscoe  and  J.  P.  Andrews,  for  appellee. 

Carpenter,  J.  On  December  14,  1882,  there  were  two  special 
or  irregular  trains  going  in  opposite  directions  on  the  western  di- 
vision of  the  defendant's  single  track  railroad.  These  trains  were 
run  as  directed  by  telegrams  from  the  train-dispatcher  in  the  divis- 
ion superintendent's  office  at  Hartford.  The  train  going  east  was 
a  construction  train.  About  twelve  o'clock  it  was  at  Soathford 
station,  where  it  received  an  order  from  the  train-dispatcher  to 
'^  run  to  Towantic  as  a  special  train  ahead  of  No.  6,  and  then  work 
between  Towantic  and  Waterbury  as  a  special  train  until  six  o'clock 
p.  M.,  and  protect  themselves  with  flags  against  (J-oble  special  east 
after  1:30  p.  m."  The  above  order  was  given  by  the  chief  train- 
dispatcher.  Soon  after  he  was  relieved  in  the  regular  course  of  busi- 
ness by  an  assistant.  A  little  before  five  o'clock  the  same  afternoon, 
the  plaintiff's  train  going  west  received  at  Waterbury  from  the  as- 
sistant  train-dispatcher  an  order  to  run  to  Brewster's  as  a  special. 
In  obeying  this  order  the  two  trains  collided  and  the  plaintiff  was 

*  See  Mathews  v.  Case  (61  Wis.  491),  50  Am.  Rep.  151. 
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seriously  injured.  The  court  below  rendered  judgment  for  the 
plaintiff,  and  the  defendant  appealed. 

The  negligence  of  the  train-dispatcher  is  admitted,  but  the  defend- 
ant claimed  that  such  negligence  was  the  negligence  of  a  fellow-ser- 
Tant,  for  which  it  is  not  liable,  and  that  is  the  first  question  pre- 
sented for  oar  consideration. 

In  Wilson  t.  WiUimantic  Linen  Company,  50  Conn.  433,  this 
court  held  that  a  master  was  bouud  to  provide  for  his  servant  a 
reasons^ly  safe  place  for  his  work  and  reasonably  safe  appliances. 
An  application  of  that  principle  to  a  railroad  company  would  re- 
quire it  to  keep  its  road-bed,  rolling  stock,  tools  and  implements  in 
good  and  safe  condition,  to  adopt  rules  and  regulations  adapted  to 
its  business  so  as  to  guard  against  accidents,  and  to  employ  skillful 
and  competent  agents  and  employees  in  every  department  of  its 
service.  In  short,  all  employers  shall  be  vigilant  in  the  use  of  means 
and  in  the  adoption  of  measures  to  make  the  servants  in  Lheir 
employ  reasonably  safe.  To  that  extent  the  master  assumes  the 
risk.  On  the  other  hand  the  servant  assumes  the  natural  and  ordin- 
ary risks  incident  to  the  business,  including  those  arising  from  the 
negligence  of  his  fellow-servants. 

To  a  certain  extent  the  distinction  between  the  two  classes  of 
risks  is  obvious,  and  in  most  cases  it  is  easy  to  determine  on  which 
side  of  the  dividing  line  the  case  falls;  but  along  the  line  on  either 
side  is  a  wide  margin  of  debatable  ground.  It  would  be  idle  to 
attempt  to  notice  any  considerable  number  of  the  many  cases  that 
have  been  decided  on  this  subject.  They  are  so  conflicting  that  it 
is  impossible  to  reconcile  them,  and  it  is  equally  impossible  to  ex- 
tract from  them  any  general  rule  or  principle  by  which  future  cases, 
or  any  considerable  portion  of  them,  maybe  determined.  Differing 
views  are  entertained  by  different  courts  in  similar  cases.  To  some 
extent  each  case  is  determined  by  the  peculiar  circumstances  attend- 
iDg  it.  Nor  are  the  courts  uniform  in  their  statement  of  the  prin- 
ciples upon  which  the  master's  exemption  rests.  In  an  early  case 
the  servants  are  represented  as  engaged  in  a  joint  undertaking  in 
which  no  one,  as  respects  the  others,  represents  the  master,  and  in 
which  each  in  his  separate  department  does  represent  his  principal, 
and  in  which  each  stipulates  for  the  performance  of  his  several  part. 
Other  cases  place  it  upon  the  ground  that  there  is  an  implied  con* 
tract  by  the  servant  to  assume  the  risks  arising  from  the  negligence 
of  his  fellow-servants,  and  others  still  rest  it  upon  grounds  of  public 
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poliqj.     On  whutever  ground  it  is  placed  the  practical  difficaltj 
remains  —  who  are  fellow-seryants,  and  who  represent  the  company? 
In  Chicago^  Milwaukee  &  tSL  Paul  Railway  Go^  v.  Boss,  112  U. 
S.  377,  the  Sapreme  Court  of  the  United  States,  by  a  divided  coort, 
held  that  the  company  was  liable  to  an  engineer  for  the  ne^igenoe 
of  the  conductor.     The  court  say:     **  There  is  in  our  judgment,  a 
clear  distinction  to  be  made  in  their  relation  to  their  common  prin- 
cipal, between  servants  of  a  corporation  exercising  no  supervision 
over  others  engaged  with  them  in  the  same  employment,  anc}  agents 
of  the  corporation  clothed  with  the  control  and  management  of  a 
distinct  department,  in  which  their  duty  is  entirely  that  of  direction 
and  superintendence.     A  conductor,  having  the  entire  control  and 
management  of  a  railway  train,  occupies  a  very  different  position 
from  the  brakemen,  the  porters  and  other  subordinates  employei 
He  is  in  fact,  and  should  be  treated  as  the  personal  representative 
of  the  corporation  for  whose  negligence  it  is  responeiUe  to  subordin- 
ate servants.     This  view  of  his  relation  to  the  corporation  seems  to 
us  a  reasonable  and  just  one,  and  it  will  insure  more  care  in  the  se- 
lection of  snch  agents,  and  thus  give  greater  security  to  the  servants 
engaged  under  him  in  an  employment  requiring  the  utmost  vigil- 
ance on  their  part,  and  prompt  and  unhesitating  obedience  to  his 
orders.     The  rule  which  applies  to  snch  agents  of  our  railway  cor- 
pomtiofis  must  apply  to  all,  and  many  corporatioiis  operate  every 
day  several  trains  over  hundreds  of  miles  at  great  distances  apart, 
each  being  under  the  control  and  direction  of  a  eondactor  spedaiiy 
appointed  for  its  management.      We  know  from  the  manner  in 
which  railways  are  operated,  that  subject  to  the  general  rales  and 
orders  of  the  directors  of  the  companies,  the  conductor  has  entire 
control  and  management  of  the  train  to  which  he  is  assigned.    He 
directs  when  it  shall  start,  at  what  speed  it  shall  run,  at  what  sta- 
tions it  shall  stop  and  for  what  length  of  time,  and  every  thing 
essential  to  its  successful  movements,  and  all  persons  employed  on 
it  are  subject  to  his  orders.     In  no  proper  sense  of  the  term  is  he  a 
fellow-servant  with  the  fireman,  the  brakeman,  the  porters,  and  the 
engineer.      The  latter  are  fellow-servants  in  the  running  of  the 
train  under  his  direction,  who,  as  to  them  and  the  train,  stands  in 
the  place  of  and  represents  the  corporation."    Then,  after  citing 
several  cases,  the  court  odds:  ''We  agree  with  them  in  hidding— 
and  the  present  case  requires  no  further  decision — that  the  con- 
ductor of  a  railwav  train,  who  commands  its  moTements,  direds 
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when  it  shall  stait,  at  what  stations  it  shall  stop,  at  what  speed  it 
slimll  ran,  and  has  the  general  manageTnent  of  it,  and  control  over 
the  persons  employed  apon  it,  represents  the  company;  and  there- 
fore that  for  injuries  resulting  from  his  negligent  acts  the  company 
is  responsible/'  We  do  not  make  these  qaotations  as  necessarily 
expressing  onr  views  upon  a  case  like  that,  for  the  case  at  bar  does 
not  call  for  it,  hut  for  the  purpose  of  showing  the  position  of  that 
court. 

In  SkeehmH  y.  N.  Y.  OenL,  $ic.,  R.  Co.,  91  N.  Y.  332,  he  &cts 
were  these:  Train  337,  an  irregular  or  special  train  called  ''Wild 
Cat,''  was  going  west  from  Anbum.  Train  50  was  a  regular  train 
going  east  from  Caynga.  The  latter  was  due  at  Oa]ruga  at  4:40  p. 
■.,  and  would  go  east  at  4:45  by  schedule.  At  4:46  the  superin- 
tendent telegraphed  to  337,  *'  Wild  Oat  to  Oayuga  regardless  of  No. 
50."  No  notice  was  giyen  to  No.  50,  and  no  rule  of  the  company 
required  it,  but  the  superintendent  telegraphed  to  the  telegraph 
operator  at  Oayuga  to  hold  No.  50  for  orders.  The  operator  told 
the  oondoetor  to  hold  No.  50  for  train  No.  61.  He  neither  exhibited 
nor  delirered  any  message;  no  rule  of  the  company  required  him  to 
do  either.  Na  61  came  in  soon  after  and  No.  50  started  toward 
Anbum.  In  a  few  moments  it  collided  with  No.  337  and  the 
plaintiff  was  injured.  The  court  say:  **  It  was  not  disputed  at  the 
trial,  nor  is  it  upon  this  appeal,  that  the  dispatching  of  train  337 
and  the  holding  of  train  50  were  within  the  prorince  of  the  super- 
intendent, nor  that  in  respect  thereto  he  represented  the  defend- 
ant in  its  corporate  capacity.    Clearly  he  held  that  relation. '' 

The  defendant's  counsel,  in  commenting  upon  that  case,  suggest 
that  the  case  turned  upon  the  defective  nature  of  the  genend  rules 
goTeming  the  moyements  of  trains,  which  permitted  the  telegrajA 
operator  to  deliver  a  train  order  verbally  to  the  conductor.  In 
respect  to  this  the  court  say:  *^  The  peremptory  order  of  the  super- 
intendent to  go  forward  regardless  of  No.  50  was  an  assurance,  that 
the  track  would  be  free  and  safe  for  the  journey,  and  required  the 
defendant  to  take  reasonable  precautions  to  make  it  so.  The  rules 
of  the  company  did  not  require  the  telegraph  operator  to  submit  the 
message  received  by  him  to  the  conductor  or  engineer  of  train  50, 
nor  a  communication  back  from  these  persons  that  they  had  received 
and  andenstood  the  order;  an  omission  of  either  oircumstanoe  was 
the  sot  of  the  defendants,  and  in  the  absence  of  other  x>recautions 
might  properly  be  held  to  constitute  negligence."  Tt  i^  obvious 
Vol.  LII  —  75 
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that  the  court  regarded  the  superinteudeut,  who  acted  as  irain-dU 
patcher,  as  the  representative  of  the  corporation,  and  that  his  neg- 
ligence was  the  negligence  of  the  defendant.  He  failed  to  give  an 
effectiye  order  to  hold  No.  50,  which  he  might  and  should  have 
done  regardless  of  rales.  In  that  he,  and  through  him  the  com- 
pany, was  negligent.  And  none  the  less  so  that  the  company  had 
failed  to  establish  suitable  rules.  The  intimation  of  the  court  is 
clear  that  the  company  was  responsible  on  both  grounds. 

In  Chicago^  etc.,  R.  Co.  y.  McLallen^  84  IlL  109,  the  condactor 
of  a  special  freight  train  received  an  order  from  the  assistant  saper- 
intendent  directing  him  to  run  fifteen  minutes  behind  the  time  of 
a  regular  freight  train.  In  doing  so  he  came  in  collision  with  a 
regular  passenger  train  going  in  the  opposite  direction.  The  con- 
ductor was  killed.  No  notice  was  given  to  the  passenger  train. 
The  company  was  held  liable.  The  court  say:  ''As  between  the 
conductor  and  company,  the  assistant  superintendent,  to  whose 
orders  the  trains  are  all  subject,  is  the  representative  of  the  corpora- 
tion. His  orders  to  the  conductor  of  a  train  are  essentially  the 
orders  of  the  employer.  This  rule  applies  as  well  to  all  orders 
issued  by  his  assistants  in  ofQce  and  issued  in  his  name.  These 
orders  were  all  signed  in  the  name  of  Campbell,  the  assistant  super- 
intendent. If  those  intrusted  by  him  with  the  management  of  the 
business  of  the  corporation,  by  orders  issued  in  his  name,  neglect  to 
issue  a  necessary  order,  that  is  his  neglect  and  the  negligence  of  the 
corporation." 

In  Kansas  in  a  similar  case  the  court  say:  ''And  those  higher 
officers,  agents  or  servants  cannot,  with  any  degree  of  propriety,  be 
termed  fellow-servants  with  the  other  employees  who  do  not  possess 
any  such  extensive  powers,  and  who  have  no  choice  but  to  obey  such 
superior  officers,  agents  or  servants.  Such  higher  officers,  agents 
or  servants  must  be  deemed  in  all  cases,  when  they  act  within  the 
scope  of  their  authority,  to  act  for  their  principal,  and  in  fact  to  be 
the  principal. 

It  is  conceded  by  the  defendant's  counsel  that  in  Ohio,  Illinois, 
Tennessee  and  Kentucky  the  law  is  substantially  as  indicated  by 
the  authorities  above  referred  to. 

On  the  other  hand  it  must  bo  conceded  that  the  cases  above 
named,  and  others  of  like  import,  are  a  departure  from  the  general 
current  of  authorities  elsewhere.  A  conductor  and  brakeman  have 
been  held  to  be  fellow-servants  in  Indiana  and  Michigan.     Thayer 
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T.  Si.  LauU,  etCy  R.  Co.,  22  Ind.  26;  Smith  v.  Flint,  etc,  R.  Co., 
46  Mich.  258;  8.  c.^  41  Am.  Bep.  161.  So  also  an  overseer  and  a 
laborer  under  his  charge.  Brown  y.  Winona  <&  St.  Peter  R,  Co, , 
27  Minn.  16'4>;  s.  c,  38  Am.  Rep.  285.  And  a  foreman  and  work- 
man under  him.  Keystone  Bridge  Co.  v.  Newbury,  96  Penn.  St  24G; 
8.  c,  42  Am.  Rep.  543;  Danhert  y.  Picket^  4  Mo.  App.  591;  Hoth 
V.  Peters,  55  Wis.  405;  Peterson  y.  Whitebreast  Coal  <6  Mining  Co., 
50  Iowa,  674;  s.  c,  32  Am.  Rep.  143.  In  Massachusetts  they  have 
pretty  rigidly  adhered  to  the  doctrine  of  the  leading  case  of  Far- 
well  y.  BuHton  A  Worcester  R.  Co.,  4  Mete.  49.  In  one  case  there 
was  an  apparent  weakening.  Ford  v.  Fitchhurg  R.  Co.,  110  Mass. 
260;  8.  c,  14  Am.  Rep.  598.  But  the  court  soon  took  pains  to  pre- 
vent that  case  from  being  regarded  as  a  departure  from  the  general 
rule.  Holden  v.  Fitchhurg  R.  Co.,  129  Mass.  268;  s.  c,  37  Am. 
Bep.  343.  In  that  case  Okay,  0.  J.,  says:  ^'If  a  master  uses  rea- 
sonable care  in  employing  suitable  servants,  in  supplying  and  keep- 
ing in  repair  suitable  structures  and  engines,  and  in  giving  proper 
directions,  and  taking  due  precautions  as  to  their  use,  he  is  not  re- 
sponsible to  one  servant  for  the  negligence  of  another  in  the  man- 
agement and  use  of  such  structures  and  engines  in  carrying  on  the 
niaster's  work."  In  another  place  he  adds:  ''And  it  makes  no  dif- 
ference that  the  servant  whose  negligence  causes  the  injury  is  a 
sub-manager  or  foreman  of  higher  grade  or  greater  authority  than 
the  plaintiff." 

In  Feliham  v.  England,  L.  R.,  2  Q.  B.  33,  it  is  said  that  the  rule 
of  exemption  is  not  altered  by  the  fact  that  the  servant  guilty  of 
negligence  is  a  servant  of  superior  authority  whose  lawful  direc- 
tions the  other  is  bound  to  obey.  In  Wilson  v.  Merry,  L.  R.,  1 
H.  L.,  Sc.  App.  326,  the  lord  chancellor  says:  ''But  what  the 
master  is,  in  my  opinion,  bound  to  his  servant  to  do,  in  the  event 
of  his  not  personally  superintending  and  directing  the  work,  is  to 
select  proper  and  competent  persons  to  do  so,  and  td  furnish  them 
with  adequate  materials  and  resources  for  the  work.  When  he 
has  done  this  he  has,  in  my  opinion,  done  all  that  he  is  bound 
to  do." 

It  seems  to  us  that  the  rule  prevailing  in  Massachusetts,  and 
which  did  prevail  in  England  previous  to  the  passage  of  the  ''  Em- 
ployers' Liability  Act,"  hereinafter  referred  to,  unduly  enlarges  the 
exemption  and  confines  the  liability  of  employers  within  too  narrow 
limits.     If  such  a  rule  had  been  followed  in  Wilson  v.  Willimantic 
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Limn  Co.,  before  referred  to,  the  decision  must  have  beeu  other- 
wise. The  rule  we  think  does  not  sufficiently  recognize  the  dis- 
tinction between  agents*  managers  and  eren  superintendents^  on 
tbeonehaBd,  and  mere  servants  and  common  hiborers  on  the  other, 
between  duties  which  the  master  is  required  to  perform  and  work 
which  is  ordioarilj  performed  by  employeer.  It  makes  little  alloir- 
ance  for  emergencies,  and  does  not  sufficiently  regard  tlu3  obTioos 
fact  that  cases  are  constantly  arising,  especially  in  the  operation  of 
railroads,  which  no  general  rule  can  provide  for,  in  which  the 
master  must  be  regarded  as  constructively  present,  and  in  which 
scHne  one  must  be  invested  with  a  discretion  and  a  right  to  speak 
and  command  in  his  name  and  by  his  authority.  Such  a  right  carries 
with  it  the  corresponding  duty  of  obedience  —  some  one  must  bear 
and  obey.  To  make  no  discrimination,  but  in  all  cases  to  plaoe 
those  w]m>  are  invested  with  autliority  to  direct  and  control  on  the 
same  footing  with  those  whose  duty  it  is  merely  to  perform  as 
directed  without  discretion  and  without  responsibility,  seems  to  us 
unwise  and  impolitic. 

The  duties  of  a  master  in  most  cases  are  easily  distinguished 
from  those  of  an  empkyea  The  proprietor  of  a  cotton  mill  is 
bound  to  have  a  safe  building,  a  safe  dam  or  engine,  and  safe  ma- 
ohinery;  and  he  is  boand  to  keep  them  so.  To  do  that  he  most 
employ  skilled  mechanics,  who  perform  his  duties.  Their  neg^- 
gence  is  his  negligence.  The  English  rule  says  that  he  has  done 
his  whole  duty  when  he  has  employed  skillful  men  to  do  his  work. 
Wo  think  that  a  more  salutary  rule  would  be  to  require  him  to  see 
that  the  work  is  aetnally  doaie  with  care  and  skill;  to  require  him 
to  inspect  the  work  pevsonally,  if  competent,  and  if  not,  to  emploj 
others  who  are,  and  who  will  exercise  more  than  ordinary  care,  so 
as  to  make  it  reasonably  certain  that  the  operatives  will  be  sur- 
rounded by  safe  machinery  and  appliances.  The  liability  of  the 
master  for  the  negligence  of  such  agents  is  a  surer  guaranty  of 
safety  than  immunity. 

The  diligence  required  will  be  the  greater  as  the  danger  and  haz- 
ards increase.  The  operation  of  a  railroad  requires  a  greater  de- 
gree of  care  than  the  operation  of  a  cotton  milL  It  is  the  duty  of  s 
railroad  corporation  to  prepare  a  time-table  and  adjust  the  mnniDg 
of  its  trains  so  as  to  avoid  collisions.  It  must  also  devise  some  suit- 
able and  safe  method  by  which  to  run  special  and  irregular  traiui, 
and  regular  trains  whan  ofF  their  regular  time.     That  cannot  be 
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done  by  general  rules.  EmergeDcies  will  arise  which  no  CQpBtem.  of 
rules  can  anticipate  and  provide  for^  in  which  the  oom|iany  most 
act,  and  act  promptly  and  efficiently.  In  this  case  the  schenke  de- 
wed was  to  have  these  trains  controlled  by  one  who  knew  the  posi- 
tion and  movement  of  every  train  on  the  road  liable  to  be  affected  by 
them  —  a  train-dispatcher,  acting  in  the  name  and  by  the  anthority 
of  the  superintendent.  Is  there  not  a  wide  and  manifest  differeiice 
between  the  duty  of  such  an  agent  and  the  duty  of  a  loeomotive  en- 
gineer? The  duty  of  the  former  pertains  to  management  and  direc- 
tion, that  of  the  latter  to  obedience.  It  is  immaterial  that  these 
men  are  hired  and  paid  by  a  common  employer,  and  that,  their  em- 
ployment is  designed  to  accomplish  one  common  result*  That 
argument,  if  pressed  to  its  logical  conclusion,  would  obliterate  all 
distinctions  among  those  engaged  in  railroad  business,  from  the 
president  down  to  the  humblest  servant,  and  would  procticaiUy  ex- 
empt the  company  from  all  duty  and  all  li^ility  to  those  in  its 
service. 

A  reference  to  the  rules  of  the  company  in  connection,  with  the 
facts  will  serve  to  show  that  the  views  above  expressed  are  applica- 
ble to  this  case.  Here  were  two  irregular  trains  to  be  moved  in  op- 
posite directions  on  a  single  track  railroad  so  as  to  pass  each  other. 
It  was  necessary  that  their  movements  should  be  directed  by  instruc- 
tions emanating  from  some  one  intelligent  source.  The  rules  of 
the  company  provide  for  moving  trains  by  special  orders^  One 
rule  is,  *'  All  orders  shall  be  given  by  a  superintendent,  or  by  a  dis- 
patcher appointed  for  that  purpose,  under  directions  of  a  superin- 
tendent; no  other  person  will  be  allowed  to  give  them."  Another 
rule  is,  '^  Division  superintendents  are  supreme  on  their  respective 
divisions,  and  are  responsible  only  to  the  management  for  such 
orders  as  they  may  give."  The  following  is  from  the  finding  of  the 
court:  ''  So  far  as  the  printed  rules  and  regulations  of  the  company 
did  not  govern,  the  train-dispatcher  was  authorized  to  give  such 
orders  for  the  movement  and  protection  of  trains  as  he  saw  fit,  and 
while  so  acting  he  had  all  the  authority  of,  and  acted  in  the  stead 
and  place  of  the  division  superintendent." 

The  train-dispatcher  then,  in  respect  to  the  matter  of  monng 
these  trains,  was  supreme.  The  whole  power  of  the  corporation, 
whose  duty  it  was  to  move  them  safely,  was  delegated  to  him.  He 
was  the  agent  through  whom  the  corporation  attempted  to  perform 
its  duty.     He  acted  in  its  name,  by  its  authority,  and  in  its  stead. 
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The  engineer  was  bound  to  obey  his  order.  Disobedience  or  deria- 
tion  would  have  been  subyersiye  of  order  and  discipline,  destractiTe 
in  its  consequences,  and  just  cause  for  immediate  dismissal  He 
receiyed  an  order  to  go  west  from  Waterbury  on  a  single  track  road 
at  a  time  when  another  train  was  approaching  Waterbury  from  the 
west.  The  order  was  imperative  and  it  required  of  him  implicit 
obedience.  He  obeyed.  He  did  not  then  know  the  conseqaences, 
but  the  company  did  or  should  have  known.  He  conformed  to  the 
order  as  he  was  bound  to;  and  while  so  conforming,  and  as  the  di- 
rect consequence  thereof,  he  was  injured.  Reason,  justice  and  law 
require  that  the  company  should  be  held  responsible. 

Another  rule  provides  that  **  in  emergencies  each  employee  must 
promptly  obey  the  orders  of  any  superior  officer."  By  that  rule 
the  company  made  the  order  of  that  officer,  whoever  he  may  be, 
and  of  whatever  grade  he  may  be,  its  own.  If  the  order  is  an  im- 
proper one,  and  in  executing  it,  another  employee  is  injured,  the 
company  should  be  responsible.  In  such  a  case  the  grade  of  ser- 
vice becomes  and  is  material. 

That  rule  too  in  its  spirit  had  an  application  to  the  case.  There 
was'  something  in  the  nature  of  an  emergency.  There  was  no  room 
for  divided  counsel;  there  must  be  unity  of  purpose  and  one  mind 
must  control.  That  power  and  duty  devolved  upon  the  train-dis- 
patcher. 

It  is  worthy  of  notice  that  the  principles  which  we  think  should 
govern  this  case  have  been  embodied  in  an  act  of  Parliament  and 
are  now  the  law  of  England.  The  decisions  of  her  courts  on  this 
question  have  been  overruled  by  statute.  In  1880  the  "Employers* 
Liability  Act"  was  passed,  the  first  section  of  which  is  as  follows: 

"  When,  after  the  commencement  of  this  act,  personal  injury  is 
caused  to  a  workman — (1)  By  reason  of  any  defect  in  the  condition 
of  the  ways,  works,  machinery  or  plant  connected  with  or  used  in 
the  business  of  the  employer;  or  (2)  by  reason  of  the  negligence  of 
any  person  in  the  service  of  the  employer  who  has  any  superintend- 
ence intrusted  to  him,  whilst  in  the  service  of  such  superintend- 
ence; or  (3)  by  reason  of  the  negligence  of  any  person  in  the  service 
of  the  employer  to  whose  orders  or  directions  the  workman  at  the 
time  of  the  injury  was  bound  to  conform,  and  did  conform,  when 
such  injury  resulted  from  his  having  so  conformed;  or  (4)  by  reason 
of  the  act  or  omission  of  any  person  in  the  service  of  the  employer, 
done  or  made  in  obedience  to  the  rules  or  by-laws  of  the  employer; 
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or  (5)  by  reason  of  the  negligence  of  any  person  in  the  service  of 
the  enaployer  who  has  the  charge  or  control  of  any  signal,  points, 
locomotive  engine,  or  train  upon  a  railway  —  the  workman,  or  in 
caae  the  iujory  results  in  death,  the  legal  personal  representative  of 
the  workman,  and  any  person  entitled  in  case  of  death,  shall  have 
the  same  right  of  compensation  and  remedies  against  the  employer 
as  if  the  workman  had  not  been  a  workman  of  nor  in  the  service  of 
the  employer  nor  engaged  in  his  work."  The  act  limits  the 
amount  to  be  recovered  in  certain  cases;  and  will  cease  to  be  opera- 
tive at  the  end  of  seven  years  unless  re-enacted. 

[Omitting  minor  matters.] 

For  these  reasons  we  do  not  order  a  new  triaL 

New  trial  denied. 

GuANQEE,  J.,  dissented. 


Security  Company  v.  Bryant. 

(OS  Conn.  811.) 
WiU  —  bequest  in  lieu  of  datoer — abatement, 
A  beqaest  in  Ilea  of  dower,  accepted,  is  not  liable  to  abatement. 

/>10NSTRXJCTION  of  a  will.    The  opinion  states  the  case. 

H.  O.  Rohiihsoon  and  C.  E,  Gross,  for  appellant. 
J.  R.  Bucky  for  appellees. 

LooMis,  J.  The  principal  question  for  review  in  this  case  relates 
to  the  construction  of  the  third,  fourth  and  fifteenth  clauses  of  the 
will  of  Gardner  P.  Barber,  deceased. 

The  third  clause  is  as  follows:  ''  I  give,  devise  and  bequeath  unto 
my  beloved  wife,  Abby  H.  Barber,  to  her  and  her  heirs  forever,  the 
sum  of  $50,000,  the  same  to  be  in  lieu  of  dower."  The  fourth 
clause  gives  $25,000  in  trust  to  Mrs.  Barber,  for  the  use  of  Lizzie  O. 
Barber  (an  adopted  daughter),  and  after  her  death  the  principal 
sum  to  be  paid  to  her  children,  but  if  no  children  survive  her,  then 
#5,000  of  the  principal  sum  is  to  be  given  to  her  husband,  and  the 
balance  to  Mrs.  Barber  and  her  heirs.     Following  this  are  nine 
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olaoBet  oontaining  w  many  legaeitti  ol  iiian«j  to  di&mit  peraoD^ 
^ggregBkHog  1^1,000,  making  in  all  $96^000  of  Itgaem  pajaUe  in 
■oney. 

There  is  a  genend  bequest  of  the  rest  and  residue  of  the  estate, 
both  real  and  persoiialy  to  his  wife;  then  follows  the  fifteenth  ckuse, 
which  is  as  follows:  '^  I  hereby  make,  oonstitnte  and  appoint  my 
beloTed  wif 6y  Abby  EL  Barber^  and  Caleb  M.  Holbfoak,  to  be  execa- 
tois  of  this  my  last  will  and  testament;  and  I  hereby  diiect  my  said 
executors  that  if  my  said  estate  shall  not  be  sufficient  to  pay  in  fall 
the  aforesaid  legacies,  then  the  derise  to  my  beloved  wife,  Abby  H. 
Barber,  and  to  Abby  H.  Barber  in  trust  for  Lizzie  G.  Barber,  shall 
be  paid  first  and  in  fall,  and  the  other  devises  pro  rata." 

itn.  Barber  accepted  the  provisions  of  the  wilL  The  record 
shows  that  the  assets  of  the  estete  do  not  exceed  |48,.000,  with  which 
to  pay  legacies  calling  for  $96,000. 

The  precise  question  in  controversy  is,  whether  the  two  legacies, 
to  Abby  H.  Barber  $50,000,  and  to  Abby  H.  Barber,  trustee  for 
Lizzie  G.  Barber,  $25,000,  abate  pro  rata,  or  whether  the  widow 
has  the  preference  by  virtue  of  her  position  as  purchaser  of  the  testa- 
mentery  estate  given  for  the  relinquishment  of  her  dower. 

The  law  is  well  settled  by  the  uniform  current  of  authorities  that 
a  bequest  in  lieu  of  dower,  accepted  by  election,  is  so  far  based  upon 
a  valuable  consideration  that  it  has  priority  over  all  other  legacies 
and  will  not  abate  with  them.  Such  is  the  doctrine  of  this  court 
in  Lord  v.  Lordy  23  Conn.  327. 

But  the  learned  counsel  for  the  defendant  suggested  that  the 
doctrine  as  to  this  State  was  not  well  founded,  because  the  distinc- 
tion between  dower  at  common  law  and  that  which  obteins  in  this 
jurisdiction  had  been  overlooked.  At  common  law  the  right  at- 
tached to  all  the  lands  of  which  the  husband  was  ever  seised  during 
coverture,  while  under  our  stetnte  it  attaches  only  to  the  real  estate 
of  which  he  died  possessed.  Upon  this  distinction  it  was  aigaed, 
that  while  there  would  be  a  good  consideration  for  the  rdinqnish- 
ment  of  the  dower  where  the  common  law  prevails,  there  ooold  be 
no  valid  consideration  under  our  law.  This  argument  assamed 
that  the  consideration  must  consist  in  the  relinquishment  ol  a  title 
vested  in  the  wife  during  coverture.  This,  we  think,  is  a  miappK- 
hension.  The  consideration  is  the  relinquishment  of  dower  for  the 
testamentary  gift,  but  the  contract  is  not  made  during  coverture. 
The  husband's  ofFer  of  a  price  for  his  wife^s  legal  estate  isonljmiide 
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by  the  will,  which  takes  effect  upon  his  death,  and  the  wife^B  ac- 
ceptance can  only  be  after  that  event;  so  that  what  the  wife  relin- 
qnkhes  by  her  election  must  be  the  dower  estate  which  nested  in 
her  at  her  husband's  decease.  The  consideration  therefore  is  of 
the  same  nature  precisely  under  our  statute  as  under  the  common 
law,  although  under  the  latter  it  may  happen  to  be  of  greater  value, 
which  fact  has  no  materiality  in  the  argument.  When  the  wife 
accepts  the  offer  in  the  will  she  parts  with  a  vested  legal  estate,  and 
takes  instead  the  testamentary  compensation  by  virtue  of  a  contract 
then  made.  The  result  of , our  brief  review  is  to  confirm  the  old 
doctrine  that  the  widow  takes  as  a  purchaser,  and  therefore  we  con- 
clude that  the  legacy  to  her,  constituting  the  purchase-money, 
most  be  paid  in  preference  to  other  legacies,  which  in  the  compari- 
son are  considered  mere  bounties. 

This  however  does  not  conclude  the  matter  at  issue.  We  must 
again  recur  to  the  will  to  determine  what  price  was  offered  for  the 
dower,  and  upon  what  conditions.  If  the  latter  require  the  sum 
first  named  to  be  reduced,  then  the  reduced  sum  is  regarded  as  the 
price  offered.  But  the  fact  that  the  wife  takes  her  legacy  as  a  pur- 
chaser will  always  be  important  when  the  words  of  the  condition 
are  of  doubtful  import  or  application.  The  offer  of  a  specific  sum 
in  lieu  of  dower  is  always  to  be  construed  as  if  the  words  ''to  be 
paid  in  full  in  preference  to  all  other  legacies''  were  added;  hence 
if  a  subsequent  condition  does  not  make  it  clear  that  the  testator 
intended  to  reduce  the  sum  offered,  it  must  stand  with  the  prefer- 
ence attached.  With  these  considerations  in  view  we  come  to  the 
question  as  to  the  construction  to  be  given  to  the  fifteenth  clause. 
Did  the  testator  thereby  intend  to  take  away  the  preference  which 
the  law  would  otherwise  give  to  his  wife  over  the  legacy  to  the 
daughter,  and  to  make  both  legacies  abate  j^ro  rata  in  the  event  of 
a  deficiency? 

We  find  no  words  which  make  such  intent  manifest,  and  the 
probabilities  are  all  against  it.  It  is  evident  that  the  contingency 
of  a  deficiency  so  great  as  to  render  it  impossible  to  pay  the  lega- 
cies to  the  wife  and  daughter  was  never  thought  of,  much  less  pro- 
vided for.  It  was  thought  possible  that  there  might  be  less  tlian 
$96,000,  but  no  such  shrinkage  as  to  reduce  the  assets  to  $75,000. 
The  testator  therefore  brought  these  nine  items  into  one  class  to 
share  a  j)ro  rata  abatement,  but  where  the  testator  made  only  one 
class  subject  to  abatement,  the  defendant  would  make  two.  The 
Vol.  Ln  —  76 
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claim  for  such  a  cods  traction  is  founded  on  the  words  'Ho  be  paid 
first  and  in  full,''  as  applied  to  the  legacies  to  the  wife  and  daughter. 
These  words,  it  is  argued,  place  the  two  legacies  in  question  on  the 
same  plane  in  the  mind  of  the  testator,  not  for  the  purpose  of  with- 
drawing them  from  the  pro  rata  class  and  preserving  the  status 
given  previously  in  the  will,  but  for  the  purpose  of  repealing  (so  to 
speak)  the  preference  given  by  the  law  to  the  wife  over  the  daughter. 
This  view  we  cannot  accept.  The  words  import  an  undoubting 
belief  in  the  mind  of  the  testator  that  these  two  legacies  could  and 
therefore  shonld  bo  paid  in  full;  but  it  by  no  means  follows  that 
they  indicate  the  mind  of  the  testator  in  case  they  could  not  be 
paid  in  f ulL  In  case  of  a  shrinkage  of  assets  below  the  $96,000 
called  for  to  meet  the  eleven  items  in  the  will,  the  testator  wanted 
the  loss  to  fall  on  the  more  remote  objects  of  his  bounty  and  not 
upon  the  wife  and  daughter;  hence  he  very  naturally  said,  for  the 
purpose  of  protecting  their  legacies  and  of  leaving  them  just  as 
they  stood  previously  in  the  will,  that  they  were  to  be  paid  first 
and  in  full,  while  the  others  should  abate  pro  rata. 

The  rulings  of  the  court  rejecting  certain  parol  evidence  were  so 
clearly  right  that  we  refrain  from  any  discussion  of  the  matter. 

There  was  no  error  in  the  judgment  complained  of. 

Gbangbb,  J.,  dissented. 


BuBTOK  V.  Bbidgbpobt  Savings  Baitk. 

(SB  Conn.  896.) 

Gift — saving*  bank  depowt. 

Alden  Barton  at  his  death  left  two  savings  bank  deposit  books,  one  in  his  own 
name,  the  other  in  that  of  "James  Barton"  (his  son)  ''order  of  Alden 
Burton."  On  the  last  page  of  each  was  an- order,  signed  by  him,  to  pay  the 
deposit  to  James,  that  in  the  former  book  being  absolate,  thai  in  the  other 
book  directing  the  payment  to  be  made  at  his  death.  Deposits  and  drafts 
were  made  after  the  dates  of  the  orders.  Neither  of  the  books  was  deUvered 
to  James,  and  he  had  no  knowledge  of  them.     HM,  not  a  valid  gift.* 

ACTION  for  a  bank  deposit.     The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

*  See  Pope  t.  Burlington  Savings  Bank  (56  Vt.  d8i),  48  Am.  Bep.  78L 


*  OCTOBEK  TERM,  1884.  603 

Barton  v.  Bridgeport  Savings  Bank. 

C  Thompson,  for  appelant. 
W.  K.  Seeley,  for  appellee. 

Cabpentbr,  J.  This  is  an  action  to  recoyer  money  deposited  in 
the  Bridgeport  Savings  Bank  by  Alden  Burton,  deceased,  during 
his  life- time.  The  amount  claimed  is  evidenced  by  two  deposit 
books;  one,  No.  I00G5,  is  in  the  name  of  Alden  Burton;  the  other, 
No.  21541,  is  in  the  name  of  ''James  Burton,  order  of  Alden  Bur- 
ton.'' It  is  conceded  that  all  the  deposits  credited  on  these  books 
were  made  by  Alden  Burton  from  his  own  funds.  He  died  Feb- 
ruary 26, 1879,  leaving  a  widow  and  two  sons.  He  left  a  will  giv- 
ing to  the  widow  the  use  of  one-third  of  his  personal  property 
daring  life,  and  to  the  sons  in  substance  the  residue  of  the  estate. 

On  the  last  page  of  book  No.  10005,  under  the  words  *'  an  order," 
partly  in  print  and  partly  in  writing,  is  the  following: 

"  Bridqepokt,  April  9, 1868. 
"  Treasurer  of  Bridgeport  Savings  Bank: 

" Pay  James  Burton  ^^  dolls.,  or  what  may  be 

due  on  my  deposit  book  No. 

**  Alden  Burtok. 
"Witnessed  by  George  Sterling." 

Mr.  Sterling  was  the  secretary  and  treasurer  of  the  savings  bank 
at  the  time  he  witnessed  the  order.  There  were  no  additional 
deposits  entered  on  the  book  after  April  9,  1868,  but  there  were 
sums  of  money  from  115,  to  $1,500,  drawn  out  after  that  date  and 
prior  to  May  28,  1878,  amounting  to  $2,957.49. 

The  other  book.  No.  21541,  had  on  its  last  page,  partly  in  print 
and  partly  in  writing,  the  following  order: 

"Bridgeport,  August  12, 1871. 
"Trea&arer  of  Bridgeport  Savings  Bank: 

"  At  my  decease  pay  James  Burton  ^  dolls.,  what 

may  be  due  on  my  deposit  book  No. 

"  Alden  Burton." 

Deposits  were  made  and  money  drawn  out  after  the  date  of  this 
order,  which  were  entered  on  the  book. 

These  books  with  others  were  placed  in  a  large  envelope  and  left 
at  the  banking  house  with  the  treasurer,  and  Alden  Burton  had 
access  to  them  whenever  he  pleased  as  long  as  ho  lived.     This  envel- 
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ope  had  written  on  the  face  of  it  in  the  upper  right  haad  comer 
these  words:  "  Deliver  this  to  James  Barton  after  my  decease  with 
all  the  books; "  bat  by  whom,  when,  or  where  they  were  written, 
did  not  appear,  nor  did  it  appear  what  the  contents  of  the  package 
were  when  written,  other  than  as  stated  above.  It  was  not  in  the 
handwriting  of  Alden  Barton  or  of  any  one  connected  with  the 
bank.  For  aught  that  appeared  it  might  have  been  written  mAny 
years  ago. 

James  was  the  son  of  Alden;  was  named  in  the  will  as  one  of  the 
executors,  bat  never  served,  and  when  this  suit  was  brought  was 
subject  to  a  conservator.  He  never  had  possession  of  the  bank 
books,  and  had  no  knowledge  of  them,  or  that  his  name  was  con- 
nected with  them  during  the  life-time  of  the  father. 

These  are  the  material  facts,  and  upon  them  the  defendant  dBims 
that  tlie  plaintiff  could  not  maintain  his  suit^  among  other  reasons, 
because  he  had  '^  neither  the  possession  of  nor  the  title  to  said 
books; "  and  becaase  'Hhere  was  no  legal  and  valid  gift  of  said 
books  to  the  plaintiff.''  These  claims  the  court  overruled  and  ren- 
dered judgment  for  the  plaintiff  to  recover  the  amount  represented 
by  the  books.     The  defendant  appealed. 

There  are  other  questions  in  the  case,  but  the  only  one  we  hare 
any  occasion  to  discuss  is  whether  there  was  a  valid,  effective  gift 
of  the  money  deposited  to  the  plaintiff  during  the  life-time  of  Alden 
Burton. 

In  Campus  Appeal,  36  Conn.  88;  3.  c,  4  Am.  Rep.  39,  the  donor 
gave  to  his  nephew  certain  bank  books,  accompanied  with  declara- 
tions showing  that  he  intended  a  present  gift  of  the  money  depos- 
ited and  represented  by  the  books.  It  was  claimed  that  inasmuch 
as  there  was  no  order  for  the  payment  of  the  money  there  was  no 
delivery  of  the  gift.  This  court  held  that  the  delivery  of  the  books, 
thereby  intending  to  give  the  money,  vested  in  the  nephew  an 
equitable  title  to  the  money,  and  regarded  it  as  a  completed' gift 

This  case  is  distinguishable  from  that  in  two  particuIarB;  here 
there  was  no  delivery  of  the  books  to  the  plaintiff,  and  there  is  no 
finding  that  Alden  Burton  intended  a  present  gift.  We  are  now 
asked  not  only  to  dispense  with  an  order  for  the  payment  of  the 
money,  but  also  with  a  delivery  of  the  books,  and  even  ao  intention 
to  make  a  present  gift. 

The  case  of  Minor  v.  Rogers,  40  Conn.  512;  8.  c,  16  Am.  Aep^ 
69,  is  more  like  the  present  one.     The  donor,  poBsesaed  of  consid< 
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enble  propertjt  deposited  #250  in  his  own  name  as  trostee  for  the 
jdaintiff,  then  a  minor.  She  told  the  plaintiff's  father  that  she  had 
deposited  it  for  the  plaintiff,  and  that  he  would  need  it  in  getting 
his  edacation.  And  the  court  found  that  at  the  time  she  made 
the  deposit  she  intended  it  as  a  gift  to  the  plaintiff  to  take  effect 
either  then  or  at  some  future  time.  She  subsequently  drew  out  the 
money  for  her  own  use,  and  died,  leaving  a  will  by  which  she  gave 
the  plaintiff  nothing.  The  court  held  that  the  money  so  deposited 
was  a  present  executed  gift. 

In  Kerrigan  v.  Bauiigan^  43  Conn.  17,  the  donor  made  a  deposit 
in  the  name  of  the  donee,  a  minor,  naming  her  mother  as  guardian. 
It  was  found  that  she  then  intended  to  make  a  gift  of  the  money  to 
the  donee. 

The  distinction  between  the  case  at  bar  and  the  two  cases  last 
cited  consists  not  so  much  in  the  circumstance  that  in  each  of 
those  cases  the  donee  was  a  minor,  while  in  this  case  he  was  of  full 
age,  as  in  the  fact  found  that  the  donor  in  each  case  intended  a 
present  gift,  no  such  intention  being  found  in  the  present  case. 
The  circumstance  that  the  donor  in  the  one  case  made  the  deposit 
subject  to  his  control  as  trustee,  and  in  the  other  she  made  it  sub- 
ject to  the  order  of  a  third  person  as  guardian,  did  not  prevent  the 
gift  from  taking  effect  presently,  such  being  the  intention  of  the 
donora.  In  this  case  we  look  in  yain  for  any  such  intention  on  the 
part  of  Akden  Burton.  It  is  not  found  in  express  terms,  and  the 
facts  stated  as  matter  of  law  do  not  show  such  an  intention* 

The  fact  that  a  part  of  the  deposits  were  made  in  the  plaintiff's 
name  affords  the  strongest  evidence  of  an  intention  to  make  a  gift; 
but  that  does  not  necessarily  show  an  intention  to  make  a  present 
gift;  it  is  equally  consistent  with  an  intention  to  have  the  gift  take 
effect  at  some  future  time. 

The  direction  on  the  envelope,  '^  Deliver  this  to  James  Burton 
after  my  decease,  with  all  the  books,"  is  not  of  much  weight  It 
is  not  certain  by  whom  or  for  what  purpose  that  was  written.  But 
if  it  is  to  be  regarded  as  the  language  of  Alden  Burton,  its  mean- 
ing may  be  to  deliver  it  to  him  as  executor.  So  far  as  this  direc- 
tion is  to  be  considered  as  the  direction  of  the  father,  and  to  refer 
to  the  books  now  in  question,  it  clearly  shows  that  the  father  did 
not  intend  that  the  books  should  be  delivered  to  the  son  for  any 
purpose  until  after  his  decease. 

The  absence  of  any  declaration  by  the  father  to  the  son  or  others 
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that  he  intended  to  give  the  money  to  the  son  daring  his  life  is  sig- 
nificant, especially  as  there  were  two  occasions,  once  when  he  went 
to  the  bank  with  the  conservator,  and  once  with  the  son,  when  we 
should  naturally  expect,  if  he  intended  to  give  the  money  then  or 
previously  deposited  to  his  son  to  take  effect  immediately,  that  he 
would  say  so,  rather  than  use  an  indefinite,  vague  expression  that 
he  was  going  to  deposit  money  for  him. 

The  fact  also,  that  one  of  the  books  was  in  his  own  nume,  that 
the  other  was  at  his  absolute  control,  that  he  kept  the  books  in  his 
own  possession,  and  drew  out  and  deposited  money  as  he  pleased 
and  as  long  as  he  lived,  is  important.     . 

But  the  circumstances  which  seem  to  be  of  controlling  weight 
are  the  two  orders  which  he  signed,  one  in  each  of  the  books.  He 
was  a  depositor  in  the  bank  for  twenty  years  before  his  death,  and 
was  a  corporate  member  and  a  trustee.  As  such  he  knew  the  regu- 
lations of  the  bank  and  what  was  required  in  order  to  effect  a  valid 
transfer  of  the  money  therein  deposited.  He  had  that  subject  in 
his  mind  and  acted  upon  it  so  far  as  to  sign  the  orders  refenred  to. 
The  one  in  the  book  standing  in  his  own  name  was  payable  to  his 
son  without  limitation  as  to  time,  but  it  was  never  delivered.  The 
one  in  the  book  standing  in  the  name  of  ''James  Burton,  order  of 
Alden  Burton/'  was  in  terms  to  pay  at  his  decease.  That  order 
too  was  never  delivered.  For  some  reason,  if  he  ever  intended  to 
give  the  money  to  his  son,  he  never  consummated  the  gift  by  vest- 
ing in  him  either  the  legal  or  equitable  title. 

The  law  will  recognize  and  enforce  gifts  where  they  are  clearly 
established  if  creditors  are  not  thereby  prejudiced;  but  claims  of 
this  character  are  so  open  to  fraud,  and  so  liable  to  be  made, 
especially  against  estates  of  deceased  persons,  when  there  is  little 
foundation  for  them,  that  courts  will  not  regard  them  with  &vor, 
and  will  not  sustain  them  unless  fully  proved;  in  other  words,  there 
is  no  presumption  in  their  favor. 

The  court  did  not  find  in  terms  that  there  was  a  gift  during  the 
life-time  of  Alden  Burton,  and  the  facts  stated  fail  to  establish  one. 

There  was  error  in  the  judgment  rendered  by  the  court  below, 
and  a  new  trial  must  be  granted. 

The  other  judges  concurred. 
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Ebib  Presebyikg  Company  y.  Milleb. 

(tt  Conn.  444.) 

Beulence — memoranda  —  copies. 

Where  a  railroad  ftreight  agent  ia  reqniied  to  testify  as  to  the  quantity  of  cer- 
tain freight,  and  the  times  of  reoeiTing  it,  and  testifies  that  he  has  no  knowl- 
edge except  that  obtained  from  the  way  bills  in  the  office,  he  may  testify 
from  copies  of  sach  way  bills  made  by  himself. 

i  GTION  for  breach  of  contract.     The  opinion  states  the  point. 

J.  J.  Penrose  and  C,  E,  Searls,  for  appellant. 
O.  S.  F.  Stoddard  and  L.  M.  Child,  for  appellee. 

Qbangeb,  J.  The  point  to  which  the  evidence  excepted  to  in 
the  court  below  related  was,  whether  the  plaintiffs  famished  a  saffi- 
cient  number  of  crates  to  satisfy  their  contract.  To  prove  that 
they  did  so,  they  offered  the  evidence  of  one  Sharpe,  who  testified 
that  he  was  at  the  time  the  forwarding  freight  clerk  of  the  New 
York  and  New  England  Railroad  Company  at  Putnam,  whence  the 
crates  were  sent,  and  that  a  large  number  of  empty  crates  were  con- 
signed to  and  received  by  the  plaintiffs  at  Putnam  during  the  fall 
of  1882;  and  that  the  witness,  for  the  purpose  of  refreshing  his 
recollection  as  to  the  number  of  crates  so  received  and  the  times 
when  received,  referred  to  certain  memoranda  in  his  hands  which 
he  testified  were  true  copies  of  the  way-bills  in  the  office,  all  of 
which  he  had  examined,  and*  that  he  had  no  knowledge  upon  tiie 
subject  other  than  that  obtained  by  inspection  of  the  way-bills. 
The  defendimt  objected  to  the  evidence  because  the  original  way- 
bills were  not  produced  and  identified  by  the  witness;  but  the  court 
overruled  the  objection  and  admitted  the  evidence. 

It  is  a  well-settled  rule  that  a  witness  may  refer  to  memoranda 
made  by  himself  or  by  others,  for  the  purpose  of  refreshing  his 
memory,  but  it  must  be  for  the  sole  purpose  of  refreshing  his  mem- 
ory, not  for  the  purpose  of  gaining  entirely  original  information 
from  them. 

•Whether  the  witness  in  the  present  case  brought  himself  within 
that  rule  it  is  not  necessary  for  us  to  decide;  for  the  objection  taken 
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was  solely  to  his  use  as  memoranda  of  copies  of  the  way-bilk  and 
not  the  originals.  This  was  a  matter  of  no  importance.  A  witness 
may  refresh  his  memory  as  to  dates  before  leaving  home,  by  tnming 
to  entries  on  his  account-book,  and  may  make  copies  of  snch 
entries  to  use  upon  the  witness  stand.  The  entries  or  memonmda 
are  not  evidence  in  themselves.  They  do  not  go  before  the  jury. 
Their  office  is  solely  to  refresh  the  witness'^  recoUeciion,  and  thej 
are  his  private  property  for  that  porpose.  If  the  way-bills  here 
had  been  offered  in  evidence  the  objection  that  copies  and  not 
originals  were  introduced  would  have  been  pertinent,  but  that  ob- 
jection had  no  pertinency  to  the  case  as  it  stood.  The  objection 
should  have  been  to  the  witness'  testifying  at  all  to  that  of  whicli 
he  had  no  personal  knowledge. 

This  seems  perhaps  a  narrow  ground  for  the  decision  of  the  case 
to  rest  upon.  But  we  feel  it  our  duty  not  to  reverse  a  judgment 
which  seems  to  have  been  a  just  one,  and  probably  was  not  affected 
by  the  nee  of  copies  by  the  witness  instead  of  the  originals,  unless 
the  objection  to  the  supposed  error  is  so  taken  as  to  lequiie  mok 
reversal. 

There  is  no  error  on  the  reoord. 

The  other  judges  ooncurred. 


HOLCOMB  V.  TOWK  OF  WiNOHBSTBB. 

(BB  Oonn.  4C7.) 

Statute— ''debt" -^eUUmmt^rL 

A  claim  in  tort,  not  in  jadgment,  is  not  a  *'  debt "  within  the  m Awning  of  ibB 

statute  as  to  foreign  ■ttaehment. 

ATTACHMENT.     The  opinion  states  the  case.    The  plaintiff 
had  judgment  below. 

P.  S.  Byrant,  tor  appellants. 

F.  A.  Jewell,  for  appellee. 

LooxiB,  J.     This  is  aoomplaint  of  Mirtf/aouis  against  tbB  defend- 
•ai  town  as  the  debtor  of  one  Tuttle,  based  upon  a  foieign  attwdir 
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ment  serred  upon  the  town  in  which  Tattle  was  defendant.  The 
claimed  indebtedness  of  the  town  was  predicated  solely  upon  these 
facts:  Tattle  had  brought  a  suit  against  the  town  to  recover  dam- 
ages for  a  personal  injury  received  through  a  defective  highway  in 
consequence  of  the  negUgence  of  the  town.  On  the  30th  of  An- 
gust,  1883^  the  town  suffered  a  default  and  moved  for  a  hearing  in 
damages.  On  the  13th  of  September  next  following  the  town  was 
served  with  the  process  of  foreign  attachment  in  favor  of  the  present 
plaintiff  and  against  Tuttle^  and  afterward  on  the  26th  day  of  the 
same  month  judgment  was  rendered  in  favor  of  Tattle. 

The  only  question  is,  whether  upon  these  facts  there  was  a  debt 
due  from  the  town  to  Tuttle  on  the  13  th  of  September,  X883, 
within  the  meaning  of  the  term  as  used  in  our  statutes  concerning 
f(Mreign  attachment. 

Although  it  must  be  conceded  that  the  tendency  both  of  legisla- 
tion and  of  judicial  decisions  in  this  State  has  been  to  extend  the 
scope  of  foreign  attachment,  yet  we  have  discovered  no  inclination 
to  pass  beyond  the  line  that  separates  claims  for  a  breach  of  contract 
from  those  founded  upon  tort.  To  hold  that  the  word  '*  debt "  as 
used  in  the  statute  concerning  foreign  attachment  includes  a  right 
of  action  for  a  tort  before  it  had  become  merged  in  a  judgment, 
would  be  to  transcend  all  rules  for  the  construction  of  statutes,  even 
the  most  liberal,  and  to  do  violence  to  the  accepted  legal  meaning 
of  the  term. 

In  other  jurisdictions  it  has  long  been  considered  well  settled  that 
the  word  ''  debt ''  as  used  in  the  law  of  garnishment  (as  the  process 
is  elsewhere  usilally  terufied),  includes  only  legal  debts,  or  causes  of 
action  for  which  debt  or  assumpsit  may  be  maintained,  but  never 
includes  claims  for  torts.  Freeman  Executions,  §§  162,  167;  Oook 
T.  Walthally  20  Ala.  334;  Victors.  Hartford  Fire  Ins.  Co.,  33  Iowa, 
210;  Foster  v.  Dudley,  30  N.  H.  463;  Qetchell  v.  Chase,  37  N.  H.  106. 

In  the  case  underconsideration  the  plaintiff's  counsel  during  the 
argument  virtually  conceded  the  above  principle  as  applicable  to  the 
claim  of  Tattle  at  any  time  prior  to  the  default,  but  earnestly  con- 
tended that  as  the  default  acknowledged  Tuttle's  right  to  recover 
nominal  damages,  the  claim  thereby  became  a  debt.  But  the  office 
of  a  default  is  not  to  change  in  the  least  the  nature  of  the  demand 
in  suit,  but  merely  to  dispense  with  the  necessity  of  certain  prooL 
It  would  be  strange  if  a  tort  could  be  changed  in  its  nature  merely 
by  being  confessed.  No  action  whatever  will  lie  upon  the  default. 
Vol.  LII  —  77 
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but  the  right  of  action  for  the  original  tort  remains  through  ail  the 
proceedings  in  court  until  merged  in  a  judgment^  and  then  it 
becomes  a  debt 

The  authorities  go  so  far  as  to  hold  that  in  actions  of  tort,  even 
where  the  damages  have  been  actually  liquidated  by  a  yerdict^  there 
is  no  debt  until  judgment  is  rendered.  Thayer  y.  SauthwicL,  8 
Gray,  229;  Crouch  v.  Gridhy,  6  Hill,  250;  Kellogg  v.  Schuykr,  2 
Denio,  73. 

In  ITuiyer  y.  Souihtoiekt  aboye  cited.  South  wick  had  brought  an 
action  of  tort  against  the  city  of  Boston,  and  on  the  20th  of  April, 
1854,  obtained  a  yerdict  in  his  fayor  against  the  city  for  #12,000 
and  costs,  but  no  judgment  was  rendered  on  the  yerdict  tiU  the  8th 
of  May  following;  and  after  verdict  and  before  judgment,  namely,  on 
the  29th  of  April,  1854,  the  writ  was  served  on  the  city  as  trostee  of 
South  wick,  who  had  obtained  his  verdict     Shaw,  C.  J.,  in  deliver- 
ing the  opinion  of  the  court,  said  :  **  The  original  cause  of  action 
did  not  render  the  city  liable  as  trustee,  because  it  is  a  canse  of 
action  arising  from  tort    The  verdict  did  not  convert  it  into  a  debt; 
no  action  would  lie  on  it.     It  could  not  constitute  a  debt  till  judg- 
ment should  be  rendered  on  it    *    •    •    The  city  owed  the  prin- 
cipal nothing  when  the  trustee  writ  was  served  on  them." 

There  was  error  in  the  judgment  complained  of  and  it  is  reversed. 

JudgmofU  reversed. 

The  other  judges  concurred* 


Orayes  v.  Atwood. 

(i»  Coim.  6U.) 
Deed  —  reservation  —  repugnancy. 

A  warranty  deed  was  conditioned  for  a  reservation  of  all  the  grantor's  rigli^ 
title  and  interest  for  his  life.    Held,  a  valid  reservation. 

ACTION  to  recover  land.     The  opinion  states  the  case.    The  de- 
fendant had  judgment 

R.  B.  Graves  and  J.  Huntington^  for  appeUant 
W.  Cothren  and  W.  H.  Williams,  for  appellee. 
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LooMis^  J.  The  plaintiff  complains  that  the  defendant  wrong- 
fally  dispossessed  him^  and  continues  to  keep  him  out  of  the  pos- 
session of  several  pieces  ot  land  situated  in  the  town  of  Woodbury. 
He  asked  for  restoration  of  possession  and  for  the  rents  and  profits* 
The  Superior  Court  having  rendered  judgment  against  him^  he  ap- 
pealed. 

On  the  17th  day  of  March,  1868,  Warner  Atwood  of  Woodbury, 
the  owner  and  possessor  of  these  pieces  of  land  conveyed  all  of  them 
to  his  son.  Noble  Atwood,  by  a  duly  executed  deed  containing  the 
usual  covenants  of  warranty  and  seisin,  together  with  this  clause, 
namely:  ''  'the  condition  of  this  deed  is  such  that  I  hereby  reserve 
all  my  right,  title  and  interest  in  the  aforesaid  described  pieces  of 
land,  with  all  the  buildings  thereon  standing,  during  my  natural 
life.''  He  retained  possession  until  his  death,  which  occurred  on 
August  15,  1871.  On  the  day  of  the  execution  of  the  deed  he  also 
made  a  yoluntary  conveyance  of  all  his  farming  tools  to  his  son. 
He  was  then  indebted  to  the  amount  of  about  $1,800,  but  had  to 
his  credit  in  a  saving  bank  in  this  State  the  sum  of  about  $3,000. 
Subsequently  he  made  a  voluntary  transfer  of  this  to  the  defendant, 
the  wife  of  Noble  Atwood,  and  at  the  time  of  his  death  was  with- 
out property.  On  October  7, 1871,  Noble  Atwood  conveyed  said 
pieces  of  land  to  Fannie  E.  Hawley.  On  November  9,  1871,  the 
latter  conveyed  them  to  the  defendant.  These  deeds  were  without 
consideration,  and  were  executed  for  the  sole  purpose  of  passing  the 
title  from  Noble  Atwood  to  his  wife.  The  latter  was  in  possession 
of  the  lands  at  the  commencement  of  this  action. 

Upon  the  death  of  Warner  Atwood,  intestate,  the  Court  of  Pro- 
bate for  the  district  of  Woodbury  duly  granted  administration  on 
his  estate.  Upon  proceedings  properly  had  and  in  obedience  to  the 
order  of  the  Court  of  Probate,  on  June  8, 1882,  the  administrator 
sold  the  lands  in  controversy  to  the  plaintiff  at  public  auction,  and 
on  the  same  day  executed  and  delivered  to  him  a  deed  thereof. 
Upon  this  rests  his  claim. 

It  is  the  contention  of  the  plaintiff  in  his  brief,  first,  that  the 
deed  from  Warner  Atwood  to  his  son  was  a  nullity  because  of  the 
above  recited  condition;  secondly,  that  if  otherwise  good,  it  is  fraud- 
ulent and  void  as  against  creditors. 

We  cannot  accede  to  these  propositions.  The  deed  is  from  a 
father  to  his  son,  executed,  as  it  is  found,  after  an  understanding 
between  them  that  the  son  should  provide  and  care  fur  the  father 
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during  life.  It  is  therefore  quite  certain  that  the  father  intended 
to  accomplish  some  result — ^to  grant  something;  and  of  course  it  is 
the  duty  of  the  court  to  give  effect  to  his  intent,  if  lawful,  and  if 
the  language  used  to  express  it  is  legally  sufficient  for  the  purpose; 
and  we  can  have  no  difficulty  in  seeing  that  he  intended  to  pass  the 
fee  of  the  land  at  once  to  the  son  subject  to  a  use  for  b'fe.  His 
words  are  ''give,  grant,  bargain,  sell  and  confirm;"  and  he  binds 
himself  by  the  covenants  of  warranty  and  seisin  which  form  a  part 
of  the  warranty  deed  in  common  use  in  this  State.  And  the  condi- 
tion, read  in  the  light  of  the  grant,  is  to  be  interpreted  as  the  reser- 
vation of  the  same  measure  of  use  thereafter  as  tenant  f5r  life,  as  he 
had  theretofore  enjoyed  as  owner. 

In  WebBter  v.  Webster ,  33  N.  EL  18»  the  court  had  before  it  a  deed 
by  which  a  father  conveyed  to  his  son  land  in  fee  simple,  with  the 
usual  covenants  of  warranty,  and  this  reservation,  namely:  ''  Reserv- 
ing all  the  right,  title  and  interest  in  and  unto  the  above-named 
land  and  buildings  for  and  during  my  natural  life."  The  &ther 
subsequently  began  to  cut  and  carry  away  timber,  and  the  sou 
brought  an  action  for  waste.  Of  course  he  did  not  claim  that  the 
reservation  nullified  the  grant,  only  that  it  did  not  protect  his  father 
from  impeachment  for  waste.  Speaking  upon  this  latter  point  the 
court  said  that  when  the  father  ''  reserved  in  his  deed  all  his  right, 
title  and  interest  in  and  to  the  lands  and  buildings  conveyed,  he 
employed  the  usual  and  proper  words  to  reserve  the  land  itself  for 
his  life,  and  no  inference  can  be  drawn  from  the  language  of  the 
deed  that  any  thing  more  than  a  life  estate  was  understood  or  in- 
tended to  be  reserved." 

Again  the  grantor,  upon  good  consideration,  gave,  granted,  bar- 
gained, sold  and  confirmed  the  lands  to  be  held  by  the  grantee, 
his  heirs  and  assigns  forever,  and  he  bound  himself,  his  heirs,  and 
his  executors  and  administrators,  by  covenant  of  warranty  and  seisin, 
using  full  and  apt  words  whereby  to  empty  himself  of  all  title.  If 
upon  such  a  grant  he  had  grafted,  as  the  plaintiff  insists  that  he  did, 
a  condition  which  utterly  destroyed  it,  and  left  the  unincumbered 
fee  simple  in  himself,  the  grant  and  the  condition  being  impossible 
together,  the  latv  unwilling  to  declare  the  whole  a  nullity,  says  that 
in  the  words  of  the  grant  is  embodied  his  true  intent  and  that  these 
shall  stand  rather  than  those  of  the  repugnant  condition. 

In  Wardy.  Ward,  1  Martin  (N.  0.),  28,  a  deed  conveyed  an  estate 
absolutely,  but  in  the  premises,  though  not  in  the  habendum,  there 
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ftn  exception  of  the  grantor's  life-time  in  any  part  or  parcel  of 
the  land,  and  it  was  held  that  the  fee  passed  immediately  to  the 
grantee,  and  the  reservation  was  void.  In  the  case  of  In  re  Youngs 
11  R.  I.  636,  a  father  executed  a  warranty  deed  of  land  to  his  son, 
his  heiiB  and  assigns  forever.  Then  followed  a  covenant  of  owner- 
ship and  of  general  warranty;  subsequent  to  these  a  reservation  of 
the  right  and  privilege  for  those  who  should  be  appointed  to  settle 
the  grantor's  afEairs  after  his  decease,  to  cut  off  and  sell  wood  if 
necessary  for  payment  of  debts,  etc  Held,  that  it  was  void  as  an 
exception,  because  repugnant  to  the  grant.  In  2  Cruise's  Digest, 
part  7,  tit.  13,  chap.  1,  §  22,  a  lease  was  to  husband  and  wife  and 
their  son,  with  a  proviso  that  if  the  son  should  demand  any  profits 
of  the  lands  or  enter  into  the  same  during  the  life  either  of  his 
father  or  mother,  then  the  estate  limited  to  him  should  be  utterly 
void;  held,  that  this  condition  was  utterly  void,  for  it  was  contrary 
to  the  estate  limited  before.  In  Sheppard's  Touchstone,  131,  it  is 
said  that  *'  if  a  feoffment  be  made  of  land  in  fee,  on  condition  that 
the  feoffee  shall  not  enjoy  the  land,  *  *  *  the  condition  is  void 
as  repugnant  to  the  estate.''  In  4  Kent  Gomm.  131,  it  is  said 
that  ''conditions  are  not  sustained  when  they  are  repugnant  to  the 
nature  of  the  estate  granted,  or  infringe  upon  the  essential  enjoy- 
ment and  independent  rights  of  property,  and  tend  manifestly  to 
pablic  inoonvenience.'^ 

[Minor  matters  omitted.] 

There  is  no  error  in  the  judgment  complained  of. 

The  ether  judges  concurred. 


NoBTHROP  V.  Knowles. 

CM  Oonn.  fiS.) 

A  fonnal  nmfiage  behig  proyed,  evidence  that  the  cohabitation  was  repated 

to  be  unlawful  is  incompetent. 

ACTION  to  recover  land.    The  opinion  states  the  case.     The 
plaiiitifl  had  jadgment  below. 


H,  W.  Tdffhr,  for  appellant. 
L.  D.  Brmmter,  for  appellee. 
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LooMis,  J.  The  record  shows  thatnpon  the  trial  of  this  case  the 
plaintiff  claimed  title  to  the  land  in  question  under  the  will  of 
Friend  G.  Northrop,  which  was  the  sabject  of  constraction  by  this 
court  in  Turrill  v.  Northrop^  51  Conn.  33. 

The  plaintiff's  title  depended  on  the  question  whether  he  was  the 
legitimate  son  of  Oad  G.  Northrop,  and  his  wife,  whose  maiden 
name  was  Cordelia  Dennis.  The  plaintiff  in  chief  offered  direct 
proof  of.  the  marriage  of  Gad  Northrop  and  Cordelia  Dennis,  in- 
cluding the  testimony  of  Cordelia  and  what  purported  to  be  the 
certificate  of  the  magistrate  performing  the  marriage  ceremony, 
and  at  no  stage  of  the  trial  did  he  offer  any  evidence  of  reputation 
to  prove  the  marriage.  But  the  defendant,  on  his  part,  to  disprove 
~the  marriage  and  to  show  that  the  plaintiff  was  illegitimate,  offered 
the  testimony  of  Harriet  Curtis  and  others,  that  after  the  alleged 
marriage  the  said  Gad  and  Cordelia  were  reputed  in  the  neighbor- 
hood and  locality  where  they  resided  to  be  unmarried,  and  that  they 
were  reputed  to  be  not  husband  and  wife,  but  to  be  living  in  a  state 
of  illicit  intercourse. 

The  first  question  for  review  is  whether  this  evidence  of  reputation 
was  properly  excluded  by  the  court  upon  the  plaintiff's  objection. 

We  have  no  doubt  it  was.  The  plaintiff's  case  on  this  point 
rested  solely  upon  direct  evidence  of  a  formal  ceremonial  solenmiza- 
tion  of  marriage  between  his  parents  at  a  specified  time  and  place, 
and  it  is  too  obvious  to  require  discussion  that  such  evidence  coold 
not  in  the  least  be  affected  by  any  amount  of  evidence  that  they 
were  reputed  to  have  been  unmarried.  The  strongest  objection  ever 
made  against  hearsay  evidence  would  apply  to  such  a  case  as  this, 
for  if  the  defendant's  position  is  correct,  a  marriage  solemnized 
^uicording  to  all  the  forms  of  law  might  in  effect  be  nullified  by  the 
mere  speech  of  people. 

The  reasoning  in  behalf  of  the  defendant  is  based  upon  the  fallacy 
that  because  general  reputation  of  parties  as  husband  and  wife,  in 
•connection  with  other  circumstances,  is  admissible  to  prove  mar- 
riage, therefore  general  reputation  must  also  be  admissible  to  pro?e 
that  there  was  no  marriage;  but  there  is  a  vast  difference  between 
reputation  as  primary  proof  of  an  existing  fact  or  relation  and  repu- 
tation as  applied  to  prove  a  mere  negative.  Reputation  in  connec- 
tion with  other  things  is  admissible  to  prove  marriage,  because 
among  other  reasons  it  attends  and  indicates  the  reality,  as  a  shadow 
does  the  substance,  but  a  non-existing  thing  casts  no  shadow. 


MARCH  TERM,  1886.  615 

Northrop  v.  Knowles. 

But  it  may  be  suggested  that  in  this  case  the  eyidence  was  offered 
to  prove,  not  simply  a  negative,  bat  an  adulterous  relation.  This 
again  overlooks  another  fundamental  reason  why  reputation  and 
cohabitation  furnish  presumptive  evidence  of  marriage,  which  is/ 
that  the  law  presumes  against  vice  and  immorality  and  in  favor  of 
marriage.  The  contention  of  the  defendant  would  revolutionize 
this  wholesome  principle  and  obliterate  all  distinction  between  vice 
and  virtue,  concubinage  and  marriage,  as  furnishing  the  basis  for 
presumption. 

Bnt  it  may  be  asked,  has  reputation  no  office  as  tending  to  dis- 
prove marriage?  Not  where  an  actual,  ceremonial  marriage  is  relied 
upon,  as  in  this  case. 

But  where  marriage  is  attempted  to  be  established  by  reputation 
we  think  the  defendant  might  be  allowed  to  weaken  the  evidence  by 
showing  that  the  reputation  was  not  general  but  was  divided,  but 
even  in  such  case  the  authorities  restrain  the  negative  evidence 
within  narrow  limits.  In  Badger  v.  Badger^  88  N.  T.  547;  8.  o., 
42  Am.  Bep.  263,  the  action  was  for  the  admeasurement  of  dower, 
and  the  plaintiff's  right  depended  on  the  fact  of  marriage  with  the 
deceased.  The  plaintiff's  evidence  showed  long  continued  cohabita- 
tion, characterized  by  reputation  and  conduct  to  show  that  it  was 
matrimonial.  But  it  seemed  that  the  deceased  lived  two  lives. 
The  cohabitation  was  under  an  assumed  name.  At  the  same  time 
the  deceased  among  his  own  friends  and  relatives,  known  by  his 
true  name,  occupied  rooms  and  lived  as  a  bachelor.  It  was  held 
error  in  the  court  below  to  permit  evidence  to  show  that  the  de- 
ceased was  reputed  a  bachelor  among  his  friends  and  relatives,  as  it 
did  not  explain  or  show  the  character  of  the  cohabitation. 

And  this  suggests  another  principle  which  is  also  decisive  of  the 
question  under  discussion.  Reputation  of  adulterous  relations  is 
not  admissible  as  primary  proof,  but  only  as  subsidiary,  or  in  aid 
of  and  incidental  to  substantive  proof,  where  it  may  explain  or 
account  for  the  conduct  of  parties  toward  each  other.  This  propo- 
sition is  established  by  the  following  authorities.  Marble  v.  Marble^ 
36  Mich.  386;  Clements,  Kimball,  98  Mass.  536;  Whart.  Ev.,  §  255. 

[Minor  matters  omitted.] 

There  was  no  error  in  the  judgment  complained  ol 

The  other  judges  concurred. 
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BOISSBAU  y.   BOISSEAU. 

Gv4vrdian  and  ward — caiwersum  qfperwnaUy  into  realty, 

A  giiardia&  may  not  oonvort  his  ward's  pereonal  estate  into  real  estatf*  without 
the  previous  sanction  of  the  court,  and  the  vendor  may  not  enforce  a  lien. 

nXJIT  to  enforce  vendor's  lien.     The  opinion  states  the  case. 

Ore$n  &  Miller y  for  appellant. 
Wiih&rs  d  Barh^ddUy  for  appellees. 

HiNTON,  J.  It  appears  by  the  record  of  this  case  that  William 
E.  Boisseaa  qualified  in  the  year  1876,  as  guardian  of  the  infant 
children  of  George  W.  Davis^  deceased,  and  as  such  guardian,  re- 
ceived the  sum  of  $800  from  the  proceeds  of  their  father's  life  in- 
surance; and  that  this  sum  constituted  the  whole  estate  of  these 
infants  at  that  time.  That  on  the  1st  of  June,  1877,  the  said 
guardian  purchased  of  one  P.  H.  Boisseau  a  certain  house  and  lot 
in  the  town  of  Danville,  Ya.,  at  the  price  of  $1,500;  that  this  pur- 
chase was  made  by  the  guardian  at  the  instance  of  the  mother  of 
the  infant  children,  who  were  his  wards,  upon  the  understanding 
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that  the  mother  would  rent  out  the  property  and  pay  the  deferred 
installmente  from  the  rent,  but  that  instead  of  doing  bo,  the  mother 
and  the  children  have  occnpied  the  same  continuonsly  from  the 
time  of  the  purchase;  that  the  guardian,  the  said  William  E.  Bois- 
seaa,  paid  the  cash  payment  of  t750  on  the  said  property,  out  of 
the  $800  of  life  insurance  money  mentioned  aboTe;  that  for  the 
residue  he  gaye  his  three  bonds  for  $250  each,  carrying  interest  at 
the  rate  of  eight  per  centum  per  annum,  maturing  at  one,  two  and 
three  years,  respectiTely,  after  date,  and  that  these  bonds  were  se- 
cured by  a  Tendor^s  lien,  expressly  reserved  on  the  face  of  the  deed. 
Aud  that  the  said  William  E.  Boisseau  is  styled  in  both  deed  and 
bonds  as  guardian  of  William  Henry  Davis,  George  James  Thomas 
Davis,  Garry  Eugene  Davis  and  Mary  Mabel  Davis,  infant  children 
of  George  W.  Davis,  deceased.  None  of  the  deferred  installmentB 
had  been  paid  up  to  February,  1882,  w^en  the  appellant  filed  his 
bill  in  the  Oorporation  Oourt  of  Danville,  praying  a  sale  of  said 
house  Mid  lot  to  satisfy  his  vendor^s  lien  and  for  general  relief. 

On  the  4th  day  of  August,  1882,  the  decree  appealed  from  was 
rendered,  in  which  the  court  held,  that  the  purchase  of  the  afore- 
said house  and  lot  by  William  E.  Boisseau,  guardian,  was  a  breach 
of  his  trust  as  guardian,  and  that  the  vendor,  P.  H.  Boisseau,  was 
equally  responsible  therefor,  and  adjudged  the  purchase  to  be  null 
aad  Toid,  and  decreed  that  the  said  P.  H.  Boisseau  should,  within 
sixty  days,  return  to  the  infant  defendants,  or  their  guardian,  the 
said  $750  with  interest  from  the  1st  July,  1877,  or  in«default  thereof 
the  property  should  be  sold. 

Mr.  Schouler  in  his  work  on  Domestic  Relations,  at  page  466, 
says,  ^'conversions,  that  is  to  say  changes  made  in  the  character  of 
trast  property  from  personal  into  real,  or  real  into  personal,  are 
never  favored.  The  previous  sanction  of  chancery  should  always  be 
sought,  and  this  is  only  given  under  strong  circumstances  of  pre 
priety.  The  same  may  be  said  of  exchanges  of  the  ward's  property. 
*  •  *  The  guardian  must  not  buy  land  with  the  infant'6  money 
▼ithout  the  direction  of  chancery." 

In  2  Kent  Oom.,  at  marginal  page  230,  that  distinguished  author 
says, ''  the  guardian  must  not  convert  the  personal  estate  into  real,  or 
buy  land  with  the  infant's  money  without  the  direction  of  the  Court 
of  Chancery.  The  power  resides  in  that  court  to  change  the  prop- 
erty of  infants  from  real  into  personal,  and  from  personal  into  real, 
whenever  it  appears  to  be  manifestly  for  the  infant's  benefit." 
Vol.  LII  —  78 
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And  Perry  in  his  book  states  the  condition  of  the  law  in  Englaud 
and  the  United  States,  as  follows:  ^'In  England  trustees  or  goard- 
ians  are  not  ordinarily  permitted  to  change  the  nature  of  ^e  in- 
fant's property  by  converting  personalty  into  realty,  or  vice  wtm,  as 
where  the  trustees  of  an  infant  had  saved  £3,000  out  of  the  profits 
of  real  estate,  and  laid  it  out  in  lands  adjoining  the  infant's  estate, 
with  the  consent  of  the  guardian,  and  the  infant  died  under  age, 
the  trustees  were  held  not  justified  in  making  such  an  investment, 
and  were  ordered  to  account  to  the  infant's  executors.  The  rule 
originated  in  the  fact,  that  formerly  an  infant  at  seventeen  might 
make  a  will  of  personalty,  and  to  convert  his  personalty  into  real 
estate  took  away  a  power  that  the  law  gave  him;  on  the  other  hand, 
to  convert  his  real  estate  into  personalty  gave  him  a  power  contrary 
to  the  policy  of  the  law.  The  reason  ceased  with  the  statute  d 
wills,  which  takes  away  the  rights  of  infants  to  make  wills,  either 
of  real  or  personal  estate  before  they  are  twenty-one.  Lord  £ldok 
seemed  to  think  that  the  rule  was  established  for  the  protection  of 
the  relative  interest  of  the  real  and  personal  representatives  of  the 
infant,  but  it  is  now  established  that  the  court  will  not  regard  the 
interests  of  an  infant's  representatives,  nor  interfere  to  protect  them, 
but  will  look  to  the  best  interest  of  the  infant.  There  seems  now 
to  be  no  principle  at  the  bottom  of  the  rule,  and  therefore  it  has 
been  said  in  some  cases,  that  where  the  advantage  or  convenience  of 
the  infants  called  for  a  change  in  the  nature  of  the  property,  the 
court  would  oi^er  it  In  other  and  later  cases  the  jurisdiction  and 
power  of  the  court  to  change  the  nature  of  an  infant's  property 
have  been  denied;  and  it  seems  now  to  be  the  established  rule  that 
such  change  cannot  be  made  even  for  the  advantage  of  the  infant 

''In  the  United  States  a  guardian  or  trustee  cannot  convert  an 
infant's  personalty  into  real  estate.  If  such  conversion  is  made, 
the  ward,  on  coming  of  age,  may  elect  to  receive  their  personal 
property,  and  the  trustee  or  guardian  must  account  and  pay  over 
to  them.        ♦«*****♦*♦ 

''  And  a  trustee  or  guardian  should  not  venture  to  expend  the 
ward's  personalty  in  making  permanent  improvements  on  the  ward's 
land  without  first  obtaining  the  sanction  of  the  court;  for  if  an  an* 
authorized  act  is  first  done,  the  court  will  not  sanction  it,  though 
in  the  particular  case  it  might  be  proper,  if  first  sanctioned  by  the 
court;  for  the  principle  is,  that  trustees  and  guardians  should  take 
no  important  step  without  leave  of  the  court,  and  the  court  wiD 
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punish  such  action  taken  on  their  own  responflibilityy  by  refusing 
to  sanction  the  expenditures.''    2  Perry  Trusts  (3d  ed.),  §§  605,  606. 

Now  the  undoubted  rule  being,  as  may  be  seen  from  the  above 
citations^  that  guardians  have  no  right  to  convert  the  personalty  of 
their  wards  into  realty  without  the  sanction  of  a  Court  of  Chancery 
first  obtained,  it  follows  that  the  guardian,  Wm.  E.  Boisseau,  was 
guilty  of  a  palpable  breach  of  trust  in  making  the  purchase  of  the 
house  and  lot  in  question  with  the  money  of  his  wards,  and  in  under- 
taking to  secure  the  payment  of  the  balance  of  the  purchase-money, 
with  interest,  at  the  rate  of  eight  per  centum  thereon,  with  the  said 
house  and  lot  And  it  being  also  perfectly  plain  from  the  record, 
that  the  vendor^  P.  H.  Boisseau,  knew  that  he  was  dealing  with 
Wm.  E.  Boisseau,  as  guardian,  and  that  it  was  the  money  of  the 
infants,  that  he  was  receiving  from  the  guardian,  he  must  be  held 
equally  liable  with  the  guardian  for  the  said  breach  of  trust.  For 
it  has  been  long  settled  that  whenever  a  fiduciary  does  any  act  in 
violation  of  his  duty  or  commits  a  breach  of  trust,  that  he  and  all 
who  willfully  and  knowingly  aid  him  in  the  execution  of  these  pur- 
poses are  in  the  eyes  of  the  law,  participators  in  the  offense,  and  all 
stand  upon  the  same  footing.  Fisher  v.  Bassett,  9  Leigh,  119; 
s.  c,  33  Am.  Dec.  237;  Jackson  v.  Updegraffe,  1  Rob.  107; 
Pinchard  v.  Woods,  8  Gratt.  140;  Jones  v.  Clarke,  26  Gratt  658; 
Asberry  v.  Asberry,  33  Gratt.  463. 

Ordinarily  where  a  fiduciary  is  acting  seemingly  in  the  discharge 
of  his  duties  and  there  are  no  circumstances  to  indicate  that  the 
trustee  or  guardian,  as  the  case  may  be,  is  exceeding  his  authority 
or  violating  his  trust,  third  persons  may  deal  with  him,  without 
inquiring  whether  or  not  the  exigencies  of  the  trust  require  him  to 
dispose  of  the  trust  subject;  but  such  is  not  the  case  when  the 
fiduciary  does  not  dispose  of  the  trust  subject  in  pursuance  of  the 
trust,  but  in  violation  of  it,  and  the  person  with  whom  he  deals, 
knowing  this  fact,  aids  him  in  the  execution  of  his  purpose,  as  in 
this  case,  by  contracting  with  him. 

The  transaction  in  this  case  spoke  for  itself,  and  showed  the 
vendor  as  plainly  as  it  was  possible  for  any  thing  to  do,  that  it  was 
illegal,  and  that  the  guardian  was  not  acting  in  pursuance  of  his 
trust,  but  in  violation  of  it.  In  Broadus  v.  Rosson,  3  Leigh,  25, 
TucKEE,  P.,  speaking  for  the  court,  said:  "  Where  he,  the  vendor, 
18  aware  that  he  is  receiving  payment  out  of  a  fund  which  the  law 
will  not  permit  to  be  encroached  upon  without  an  order  of  the  court 
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I  think  he  staadson  no  more  advantageoaa  ground  than  the  gaard- 
ian  himselL"  And  in  Ariferry  v.  Asbwryy  33  Oratt.  470,  this  ooart 
held,  that  as  Evans  knew  that  the  gfiaidian  was  using  the  ward's 
money  iu  paying  his  own  debt,  therefore  he  knew,  or  must  be  held 
to  know,  that  the  guardian  was  thereby  misapplying  the  funds  and 
oommitting  a  breach  of  trust.  In  that  case  the  learned  judge  who 
delivered  the  opinion  of  the  court,  said:  ^^The  learned  coaDsel 
says  that  Evans  acted  in  entire  good  faith,  without  a  suspicion  of 
any  thing  improper  in  the  transaction.  It  may  be  sa  It  is  wholly 
immateriid.  The  law  stamps  the  transaction  as  frandulent,  how- 
ever  innocent  the  intention  of  the  parties,  not  actual  fraud  in  this 
case,  but  fraud  in  law  arising  from  a  misapplication  of  trust  fnnds. 
And  this  is  what  is  meant  by  the  learned  judge  of  the  Circuit  Court 
in  saying  it  was  a  collusive  transaction."  Viewing  the  fact  of  this 
case  in  the  light  of  these  principles,  I  cannot  but  regard  this  case 
as  one  in  which  both  the  guardian  and  the  vendor  must  be  held  to 
have  participated  in  an  improper  application  of  the  funds  belonging 
to  these  infants. 

As  to  the  objection  that  the  decree  does  not  require  the  commis- 
sioner of  sale  to  give  bond  and  security,  before  he  collects  the  money, 
it  is  sufficient  to  say  that  when  he  is  authorized  to  collect  the  par- 
chase-money,  it  will  be  proper  to  provide  in  the  decree  that  he  shall 
give  such  before  he  receives  any  money  under  the  decree.  Hesi  v. 
Radcr,  26  Oratt.  746;  MeAOisUr  v.  Bodkin,  76  Ya.  814. 

For  these  reasons  I  am  of  opinion  to  affirm  the  decree  .of  the  said 
Corporation  Court  of  the  town  of  Danville. 

Decree  termed. 


BiOHXCKD^  F.  &  P.  Railroad  CoMPAmr  v.  Ashby. 

(79ya.in.) 

RaUroad —  ticket  far  ttaUon  at  ttihieh  train  does  not  §top — right  to  ridetoMer 

mediate  ttation. 

A  lailwaj  panenger,  with  a  ticket  for  a  station  at  which  the  tndn  does  not  stop^ 
has  the  right  to  ride  to  an  intermediate  station  at  which  it  does  slop. 

TRESPASS   on  the  case.     The  opinion  states  the  case.    Thi 
plaintiff  hail  judgment  below. 
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H.  B,  Garden,  for  plaintiff  in  error. 
1  J7.  Payne,  for  defendant  in  error. 


liAcnr,  J.  Bobert  Ashby,  the  defendant  in  error,  and  the  plain- 
tiff in  the  Circuit  Court,  brought  this  suit  in  the  Circuit  Coui*t  of 
Prince  William  county  on  the  14th  day  of  August,  1877,  against 
the  Richmond,  Fredericksburg  and  Potomac  Railroad  Company, 
alleging  that  the  defendant  oompany,  running  its  cars  on  the  track 
of  its  road  in  the  said  conn^  between  Quantico  and  Richland,  two 
stations  upon  the  said  road  in  the  said  county  for  an  agreed  price, 
undertook  to  carry  the  said  plaintiff  as  a  passenger  upon  thQ  said 
railroad  from  Quantico  to  Biohland,  and  issued  to  the  plaintiff  a 
ticket  in  accordance  with  the  said  agreement  or  undertaking  of  the 
said  company.  That  after  entering  the  said  company's  railroad 
train  at  Quantico,  and  before  reaching  the  station  at  Richland,  the 
defendant,  without  lawful  authority,  with  force  and  arms  ejected 
the  said  plaintiff  from  the  said  railroad  cars  of  the  company;  that 
the  plaintiff  was  sick  at  the  time  with  malarial  fever;  that  the  sick- 
ness of  the  plaintiff  was  thus  aggravated,  and  increased  suffering 
and  great  pecuniary  loss  were  thus  caused  to  the  plaintiff.  The  de- 
fendant company  pleaded  not  guilty  and  non  asaumpsiiy  upon  which 
issue  being  joined,  the  jury  found  for  the  plaintiff  and  assessed  his 
damages  at  $600.  The  defendant  moved  the  court  to  set  aside  the 
said  verdict  and  grant  a  new  trial;  which  motion  the  court  over- 
ruled, and  entered  judgment  for  the  plaintiff  accordingly. 

Whereupon  the  defendant  company  excepted  and  applied  to  this 
court  for  a  writ  of  error  and  supersedeas,  which  was  awarded  on  the 
2d  day  of  July,  1880;  by  one  of  the  judges  of  this  court. 

The  evidence  shows  that  in  October,  1876,  the  plaintiff,  being 
employed  and  engaged  in  getting  lumber  on  Aquia  creek  in  the 
county  of  Stafford,  and  being  then  a  resident  two  and  one-half 
miles  from  Qnantico,  was  instructed  by  his  employer  to  go  to  Aquia 
and  have  a  schooner  loaded  with  lumber  to  be  shipped  to  the  city 
of  Philadelphia.  That  the  said  plaintiff  had  to  return  to  Brooke's 
station  near  the  mouth  of  Aquia  creek,  and  his  employer  gave  him 
a  railroad  ticket  from  Quantico  to  that  point,  which  was  produced 
to  the  court,  and  upon  which  was  printed,  "  Richmond,  Fredericks- 
burg and  Potomac  Railroad  Company,  from  Quantico  to  Brooke's 
station,"  and  upon  which  was  written,  '*  October  23, 1876,"  and  no 
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flignatare  was  appended  thereto.  Bat  said  ticket  was  duly  stamped 
and  pierced  by  the  agent  who  sold  it.  That  the  plaintiff  got  on  the 
train  of  the  said  company  at  Quantico,  in  the  afternoon  of  the  day. 
That  the  defendant's  conductor  made  no  objection  to  the  said  ticket 
but  told  him  the  train  did  not  stop  at  Brooke's  station.  The  plaintiff 
then  told  the  said  conductor  that  he  knew  that,  but  that  he  wanted 
to  get  off  at  Richland  at  which  the  train  did  stop,  and  which  was 
some  miles  this  side  of  Brooke's  station.  That  the  conductor  told 
him  that  he  could  not  so  travel  on  that  train  and  that  he  must  get 
off;  did  not  explain  why;  but  told  him  if  he  did  not  get  off  he  would 
put  him  off.  That  the  conductor  was  peremptory  and  came  into 
the  car  with  another  hand;  the  plaintiff  being  in  no  condition  to 
resist,  when  the  train  drew  up  at  Chappawamsie  drawbridge,  about 
three  miles  from  Richland,  finding  that  he  would  be  put  off  at  that 
point,  to  avoid  insult  and  violence,  which  were  about  to  be  used, 
he  got  off.  He  was  sick  with  malarial  fever,  and  had  to  walk  to 
Richland,  reaching  there  about  dark  in  a  cold  drizzling  rain  and 
eastern  storm;  was  taken  sick  again  from  this  exposure  and  hard- 
ship. That  he  did  not  get  the  schooner  loaded  for  that  reason,  the 
vessel  was  frozen  up,  the  lumber  rotted,  and  he  lost  his  employ- 
ment, etc. 

There  were  only  six  passengers  on  this  train,  and  it  stopped  that 
day  at  Richland,  after  the  plaintiff  had  been  put  off.  The  plain- 
tiff told  the  conductor  he  was  sick,  and  asked  him,  as  he  had  only 
four  miles  to  run  to  his  stopping-place,  not  to  put  him  off  in  a 
swamp,  that  it  was  a  low,  flat  marsh,  and  the  nearest  house  was  a 
mile  and  one-half  off.  When  this  train  got  to  Richland  that  even- 
ing the  said  conductor  stopped  and  got  off,  and  boasted  that  he  had 
just  put  a  man  off  at  the  said  bridge  because  he  had  a  ticket  that 
was  not  signed.  No  passenger  got  off  at  Richland  that  evening, 
and  the  train  stopped  without  being  flagged.  It  is  admitted  by  the 
company  that  the  ticket  was  good,  but  not  for  the  train  in  question, 
that  being  an  express  train  which  did  not  stop  at  Brooke's  station. 

There  is  no  pretense  that  the  company,  or  its  agents,  told  the 
plaintiff  not  to  get  on  the  train  in  question,  or  gave  him  any  warn- 
ing whatever  concerning  the  same  when  the  ticket  was  sold  to  him. 

Passengers  who  are  being  lawfully  carried  in  public  conveyances 
have  thrown  around  them  the  best  protection  which  the  law  can 
afford  them,  in  the  high  degree  of  responsibility  for  care  and  dili* 
gence  which  the  law  imposes  upon  the  carrier. 
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A  passenger's  ticket  is  both  a  receipt  and  a  contract.  It  is  the 
acknowledgment  of  the  receipt  of  the  passenger's  fare  and  the  ob- 
ligation to  carry  him  for  the  purposes  and  upon  the  terms  specified. 

Snch  tickets  are  of  nniyersal  nse  in  railroad  travel,  and  almost 
erery  question  which*  can  arise  concerning  the  use  of  such  tickets, 
the  rights  of  the  passenger  under  them,  and  the  duties  of  the  car- 
rier concerning  them,  has  been  often  the  subject  of  judicial  inves- 
tigation and  decision  in  the  courts.  The  duties  of  the  conductors 
and  the  corresponding  responsibilities  of  the  carrier  have  been  often 
considered  and  passed  upon,  and  where  by  a  regulation  of  the  com- 
pany the  conductor  has  been  required  to  do  any  act,  the  conductor 
has  been  held  excusable,  while  the  company  has  been  held  respon- 
sible for  resulting  injury.  And  so,  when  the  passenger  had  paid 
for  and  obtained,  as  he  supposed,  a  ticket  which  entitled  him  to 
his  passage  to  his  destination,  but  which  by  a  mistake  of  the  com- 
pany's agent  from  whom  it  was  purchased  only  entitled  him  to  be 
carried  to  a  point  short  of  such  destination,  and  after  he  had  been 
carried  beyond  the  place  designated  in  the  ticket,  and  before  reach- 
ing that  to  which  he  had  really  contracted  and  paid  to  be  carried, 
he  was  ejected  because  the  ticket  did  not  entitle  him  to  be  carried 
farther,  it  was  held  that  the  conductor  had  performed  his  duty, 
and  that  as  between  him  and  the  passenger  the  ticket  was  conclu- 
sive, but  that  the  company  was  liable  to  him  for  damages  for  the 
eviction,  by  reason  of  the  mistake  of  its  ticket  agent  Frederick 
V.  Railroad^  37  Mich.  342;  s.  c,  26  Am.  Bep.  531;  see  also  BentieU 
V.  Railroad,  5  Hun,  599*;  Dawns  v.  Bailroad,d6  GoniL  287;  SheUon 
V.  Railroad,  29  Ohio  St.  214. 

It  is  true  that  if  the  ticket  is  used  it  must  be  used  as  an  entirety; 
that  is,  a  passenger  cannot  use  a  ticket  for  a  part  of  the  journey 
one  day  or  at  one  time,  and  then  at  another  time  use  the  same 
ticket  for  the  residue  of  the  stipulated  journey,  contrary  to  the 
company's  regulations.  And  it  may  be  conceded  also  that  the  com- 
pany has  a  right  to  make  such  regulations  as  may  appear  right  as 
to  the  running  of  its  trains  and  the  points  along  the  route  at  which 
the  same  are  to  stop.  But  the  company  has  no  right  to  sell  a  pas- 
senger a  ticket  for  a  particular  station  and  then  refuse  to  stop  at 
that  station;  and  the  act  of  the  ticket  agent  in  selling  snch  ticket 
to  a  passenger  is  the  act  of  the  company,  and  if  the  conductor  re- 
fuse to  aUow  the  passenger  to  disembark  at  such  station  for  which 

*  Affirmed,  69  X.  T.  594:  R.  c.  25  Am.  Rep.  250. 
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he  holds  a  ticket^  if  he  obeys  the  company's  regulation^  he  is  exon- 
erated, bat  the  company  is  responsible  for  the  act  of  the  agent  who 
sold  the  ticket  and  wrongfully  received  the  money  for  it  So  it 
may  be  conceded  that  if  a  passenger  buys  a  ticket  which  is  not  good 
on  a  certain  train  and  he  insists  on  riding  oh  that  train,  he  is  not 
riding  under  his  contract,  which  was  that  he  might  ride  on  other 
trains.  Dietrick  v.  Penn.  R,  Co,^  71  Penh.  St.  43^;  s.  c,  10  Am. 
Bep.  711,  and  other  cases  there  cited. 

And  also  it  has  been  decided,  as  we  have  stated  above,  that  if  & 
passenger  bought  a  ticket  between  two  points,  and  the  train  was 
not  allowed  by  the  companjr's  regulations  to  stop  at  the  named  des- 
tination, and  he  made  a  mistake  in  the  use  of  the  ticket  which  was 
not  induced  by  the  company,  the  company  would  not  be  responsi- 
ble if  he  was  carried  beyond  his  destination,  whto  the  condactor 
told  him  the  train  did  not  stop  at  the  named  destination.  PiUt- 
burgh,  OitL  and  SL  Louis  Ry.  Co.  v.  Nussum,  50  Ind.  141;  &  c,  19 
Am.  Bep.  703. 

But  if  under  such  circumstances  the  conductor  had  forciUj 
ejected  the  passenger  from  the  train  before  he  had  reached  his 
stated  destination,  it  would  not  appear  to  be  within  the  scope  of 
that  decision  and  others  cited  as  supporting  it. 

But  in  the  case  at  bar,  the  questions  involved  do  not  seem  to 
have  passed  under  review  in  any  case  to  which  we  have  been  re- 
ferred, or  to  any  which  have  come  under  our  inspection.  Such  a 
case  as  this  cannot  occur  often  on  any  well-regulated  railroad;  and 
this  case  must  be  considered  and  decided  upon  its  own  peculiar 
circumstances. 

The  passenger,  just  befoi*e  the  arri^'al  of  a  railroad  train,  applies 
for  and  buys,  for  an  agreed  price,  a  ticket  to  a  particular  destina- 
tion or  designated  station.  He  does  not  insist  on  stopping  the  train 
at  any  place  not  named  in  the  schedule,  or  at  which,  by  the  com- 
pany's rules,  it  is  forbidden  to  stop;  nor  does  he  insist  on  riding 
beyond  the  point  to  which  he  has  paid  to  be  carried,  but  requests 
only  to  be  allowed  to  ride  to  a  station  at  which  that  train  mast  stop 
under  the  company's  regulations,  and  which  is  not  beyond  the 
named  station,  but  which  is  reached  before  the  named  station  is 
reached.  The  company  after  selling  him  his  ticket,  and  receiving 
the  agreed  price  of  the  same,  not  only  refuses  to  recognise  it  a^ 
cording  to  its  terms  as  contrary  to  its  regulations  for  that  train^ 
but  refuses  to  <allow  him  to  use  it  for  a  shorter  distance,  and  stops 
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the  train  in  a  low  swamp  in  the  afternoon,  when  night  is  coming 
on,  with  no  habitation  near,  and  puts  thijs  sick  man  off  in  the 
midst  of  a  drizzling  rain  in  an  eastern  blow  or  north-eastern  storm, 
exposure  to  which  upon  our  shores  is  so  fraught  with  sickness  and 
suffering.  And  what  reason  was  thei'e  for  this  other  than  such  as 
appears  wanton  and  cruel  ?  The  company  could  not  have  been  in- 
jured by  his  remaining  on  the  train  to  the  station  at  which  the 
train  stopped,  four  miles  beyond;  nor  could  the  company  nor  its 
officers  have  been  in  any  degree  inconvenienced  thereby.  The  train 
was  not  crowded,  only  six  passengers  therein,  the  distance  short, 
and  less  than  he  had  paid  to  travel. 

Can  it  be  considered  that  this  company  can  justify  this  harsh 
treatment  upon  one  of  its  passengers  ?  The  carrier's  duty  is  to 
carry  his  passenger  safely  and  properly  and  respectfully,  and  if  he 
intmsts  this  duty  to  his  servants,  the  law  holds  the  carrier  responsi- 
ble for  the  manner  in  which  they  execute  the  trust.  In  a  case  like 
this  the  carrier  is  not  only  responsible  for  the  actual  injury  which 
the  passenger  sustained  from  the  ill-treatment  of  the  servant,  but 
it  is  a  proper  case  for  exemplary  damages.  In  this  case  the  jury 
assessed  the  damages  of  the  plaintiff  at  t500,  and  the  court  is  asked 
to  set  aside  the  verdict  as  excessive.  The  jury  was  controlled 
doubtless  by  the  peculiar  circumstances  of  the  case,  and  when  they 
are  considered,  they  do  not  seem  to  have  acted  in  any  exaggerated 
manner  in  coming  to  their  conclusions.  The  verdict  does  not  ap- 
pear either  unjustilSable  or  excessive.  The  jury  was  the  proper 
trier  of  the  fact,  and  the  Circuit  Court  did  not  err  in  refusing  to 
distnrb  the  verdict. 

Upon  the  whole  case  we  are  of  opinion  that  there  is  no  error  in 
the  jadgment  complained  of,  and  the  same  must  be  afiSrmed. 

JudatnefU  affirmed. 
VoL.Ln~79 
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LOUTHAK  v.   COKMOKWBALTH. 

(79  Ta.  U6.) 

Gonstitutiondl  law — riglU  to  electioneer, 
A  statute  forbidding  judges  and  State  school  officers  to  electioneer  is  invalid. 

CONVICTION  of  misdemeanor,  for  yiolation  of  an  act,  entitled 
''An  act  to  prohibit  the  active  participation  in  politics  of 
certain  officers  of  the  State  government/'  the  first  and  second 
sections  of  which  are  as  follows: 

"  §  1.  It  shall  not  be  lawful  for  the  judge  of  any  court,  the  super- 
intendent of  public  instruction,  any  superintendent  of  schools,  the 
superintendent,  manager  or  any  employee  of  any  asylum,  or  State 
institution  of  learning,  actively  to  induce  or  procure,  either  directly 
or  indirectly,  or  to  attempt  either  directly  or  indirectly  to  induce 
or  procure  any  qualified  elector  to  vote  in  any  election  for  any  par- 
ticular candidate,  or  in  favor  of  any  particular  political  party,  or 
to  vote  against  any  particular  candidate  or  against  any  particular 
party. 

"  §  2.  It  shall  not  be  lawful  for  any  of  the  officers  or  employees 
mentioned  in  the  foregoing  section  to  participate  actively  in  poli- 
tics, and  making  political  speeches,  or  the  active  or  official  partici- 
pation in  political  meetings,  shall  be  deemed  to  be  an  active  pa^ 
ticipation  in  politics  within  the  meaning  of  this  section.'' 

R.  T,  Hubard  and  A,  A,  McDonald,  for  plaintiff  in  error. 
F.  8.  Blair,  attorney-general,  for  Commonwealth. 

Lacy,  J.  It  is  not  necessary  to  notice  the  various  defenses  set 
up  to  the  prosecution.  The  main  defense  relied  on  by  the  plaintiff 
in  error,  if  not  the  only  one,  is  that  this  act  of  the  legislature  is  in 
violation  of  the  Constitution  of  the  United  States  and  of  the  State 
of  Virginia.  If  the  act  of  the  legislature,  set  forth  above,  is  in 
violation  either  of  the  Constitution  of  the  United  States  or  of 
the  Constitution  of  the  State  of  Virginia,  then  the  Constitution 
infringed  shall  rather  prevail  than  the  act  of  the  legislature  whicb 
infringes  it.  The  superior  law  must  prevail,  and  the  inferior  law 
must  give  way  before  the  superior  law.    And  when  a  court  is  called 
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upon  to  enforce  the  inferior  law,  or  the  superior  law  with  which 
it  is  in  conflict,  if  they  are  so  opposed  that  both  cannot  be  en- 
forced, but  if  one  is  enforced  then  the  other  is  invalidated,  the 
inferior  law  must  be  disregarded  and  the  superior  law  must  be 
enforced.  Being  in  conflict,  both  cannot  be  enforced  and  the 
superior  law  must  govern,  the  inferior  law  to  the  contrary  notwith- 
standing. The  court  cannot  refuse  obedience  to  the  mandates  of 
the  Constitution.  The  legislature  is  called  into  existence  by  the 
Constitution,  and  its  powers  are  restrained  and  limited  by  the  Con- 
stitution. The  legislature  cannot  alter,  amend  or  modify  the  Consti- 
tution. The  GoDstitution,  in  all  its  provisions,  is  beyond  the  reach 
of  any  legislative  enactment,  however  seemingly  wise  and  benefl- 
ceut  its  provisions.  It  is  always  with  reluctance  and  never  in  a 
doubtful  case,  that  the  court  will  set  aside  and  decline  to  enforce 
an  act  of  the  legislature.  As  has  been  often  remarked  in  this  court, 
the  legislature  is  endowed  by  the  Constitution  with  the  legislative 
power  of  this  Commonwealth.  It  does  not  possess  only  granted  but 
supreme  power  in  the  exercise  of  legislative  powers  limited  and  re- 
strained only  by  the  express  terms  of  the  Constitution,  or  the  neces- 
sary implications  therefrom.  It  will  be  admitted  that  the  acts  com- 
plained of  in  this  indictment  are  not  in  themselves  wrong.  If  our 
government  is  a  government  by  the  people,  to  seek  active  partici- 
pation in  the  government  is  the  plain  privilege  of  every  citizen.  It 
is  not  only  the  privilege  but  it  might  reasonably  be  held  to  be  the 
plain  duty  of  all  the  people,  and  this  will  not  be  denied  as  an  orig- 
inal proposition,  true  in  itself. 

But  that  this  principle  is  recognized  in  the  charter  of  our  liber- 
ties, in  the  Constitution  of  the  United  States  and  in  the  Constitu- 
tion of  Virginia,  is  equally  clear.  Under  the  Constitution  of  the 
United  States,  Congress  is  forbidden  to  pass  any  law  respecting  an 
establishment  of  religion,  or  prohibiting  the  full  exercise  thereof, 
or  abridging  the  freedom  of  speech,  or  of  the  press,  or  the  right  of 
the  jx^^pl^  peaceably  to  assemble  and  petition  the  government  for  a 
redress  of  grievances. 

Under  the  Constitution  of  Virginia,  the  legislatuie  is  forbidden 
in  express  terms  from  putting  any  restraint  upon  the  freedom  of 
the  press,  or  the  freedom  of  the  citizens  to  freely  speak,  write  and 
publish  his  sentiments  on  all  subjects,  for  that  instrument  declares: 
'^  That  the  freedom  of  the  press  is  one  of  the  great  bulwarks  of 
liberty  and  can  never  be  restrained  but  by  despotic  governments. 
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and  any  citizen  may  speak,  write  and  publish  his  sentiments  on  all 
subjects,  being  responsible  for  the  abuse  of  that  liberty."  Art  I, 
§  14,  Const  of  Ya. 

And  again:  ^'All  citizens  of  the  State  are  hereby  declared  to 
possess  equal  civil  and  political  rights  and  public  privileges."  Art 
I,  §  20,  Const  of  Va. 

And  again,  when  prescribing  the  powers  and  duties  of  the  legis- 
lature, the  Constitution  in  terms  forbids  the  legislature  from  abridg- 
ing the  freedom  of  speech,  declaring:  '*  The  general  assembly  shall 
not  pass  any  law  abridging  the  freedom  of  speech  or  of  the  press." 
Art  V,  §  14,  Const  of  Va.  Thus  we  find  freedom  of  speech  and 
protection  to  the  equal  political  rights  of  all  the  people  deeply 
imbedded  in  the  fundamental  principles  of  our  government 

And  not  content  with  the  most  solemn  declaration  of  principles, 
an  impregnable  barrier  is  erected  before  them  in  this  last  quoted 
unmistakable  limitation  upon  the  legislative  power;  and  the  l^iB- 
lature  is  deprived  of  the  power  to  abridge  the  freedom  of  speech  of 
any  citizen;  it  takes  its  existence  and  its  powers,  absolutely  deprived 
of  this  power.  And  then  the  Constitution  covers  this  inalienable 
right  of  the  citizen  with  a  shield  which  confronts  every  legialatare 
which  can  ever  have  any  existence  under  the  Constitution,  with  an 
oath  of  office  which  records  its  fealty  to  the  Constitution  before  it 
can  either  enact  laws  or  have  any  existence.  And  in  every  depart- 
ment of  the  government  this  safeguard  is  not  forgotten,  but  is  kept 
steadily  in  view  to  maintain  all  its  provisions  sacred  as  the  years 
pass.  We  have  ventured  to  say  that  none  will  be  found  in  the 
limits  of  this  Commonwealth  to  deny  to  the  citizen  these  inalien- 
able rights. 

It  is  admitted  also  that  Carter  M.  Louthan  is  a  citizen  of  Vir- 
ginia,  and  that  he  has  never  in  any  wise  abused  this  inestimable 
privilege  guaranteed  to  all  her  citizens  by  the  State  in  her  organic 
law.  It  is  admitted  that  the  said  plaintiff  in  error  has  committed 
no  excess  in  the  exercise  of  his  rights  of  citizenship,  it  is  only  al- 
leged that  he  did  peaceably  assemble  together  with  his  fellow-citi- 
zens, and  did  advocate  a  certain  set  of  electors  for  president  and 
vice-president  of  the  United  States  at  the  coming  election  in  No- 
vember next.  For  this  he  has  been  indicted  by  a  grand  jury  in  the 
city  of  Richmond,  tried  for  it  and  convicted,  and  sentenced  to  be 
punished.  Now  why  may  not  Carter  M.  Louthan  do  these  acts, 
in  themselves  so  harmless,  and  under  the  supreme  law  of  this  land 
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80  entirely  lawful?  We  have  already  seen  the  act  in  question  which 
has  declared  the  exercise  of  these  constitutional  rights  a  crime. 
What  is  it  that  m&kes  the  exercise  of  these  rights  of  the  citizen  by 
this  citizen  a  crime?  That  he  has  been  appointed  to  and  holds 
the  office  of  county  superintendent  of  schools  in  the  county  of 
Clarke.  It  is  contended  by  the  Commonwealth  that  because  he  is 
the  incumbent  of  this  office,  the  legislature,  in  the  exercise  of  its 
general  powers,  may  impose  upon  him  such  conditions,  such  restric- 
tions as  to  it  may  seem  for  the  public  good.  The  learned  attorney- 
general  has  presented  before  this  court  the  case  on  the  side  of  the 
prosecution;  and  he  contends  first,  that  the  plaintiff  in  error,  being 
an  officer  appointed  by  the  State  board  of  education,  does  not  come 
within  the  provisions  of  the  Constitution  already  recited;  in  other 
words,  that  being  an  officer,  he  is  not  a  citizen  within  the  contem- 
plation of  the  Constitution;  that  the  legislature  has  the  right  to 
exclude  the  officers  of  the  State  government  from  incompatible  pur- 
suits; that  the  legislature  felt  that  the  active  participation  in  poli- 
tics by  school  officials  was  an  evil  that  should  by  resti'ained;  and 
contends  that  the  legislature  has  the  power  to  make  all  needful 
laws  and  regulations  to  carry  into  effect  the  public  free  school  sys- 
tem provided  for  by  the  Constitution;  citing  the  case  of  J3x  parte 
Curtis,  106  U.  S.  371. 

In  that  case  the  Supreme  Court  of  the  United  States,  in  constru- 
ing the  act  of  Congress  prohibiting  the  employees  of  the  govern- 
ment, under  penalty,  from  giving  or  receiving  moneys  for  political 
purposes,  held  that  act  not  to  be  unconstitutional.  The  act  of 
Congress  under  consideration  in  that  case  provides  *^  that  all  ex- 
ecutive officers  or  employees  of  the  United  States,  not  appointed 
by  the  president  with  the  advice  and  consent  of  the  senate,  are  pro- 
hibited from  requesting,  giving  to  or  reet'iving  from  any  other  offi- 
cer  or  employee  of  the  government  any  money  or  property,  or  other 
thing  of  value,  for  political  purposes,  and  any  such  officer  or  em- 
ployee who  shall  offend  against  the  provisions  of  this  section  shall 
be  at  once  discharged  from  the  service  of  the  United  States,  and  he 
shall  also  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof,  shall  be  fined  in  a  sum  not  exceeding  (500.'*  Mr.  Chief 
Justice  Waite,  delivering  the  opinion  of  a  majority  of  tho  court, 
said:  *^  The  act  is  not  one  to  prohibit  all  contributions  of  money 
or  property  by  the  designated  officers  and  employees  of  the  United 
States  for  political  purposes,  neither  does  it  prohibit  them  alto- 
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gether  from  receiving  or  soliciting  money  or  property  for  such  pur- 
poses. It  simply  forbids  their  receiving  from  or  giving  to  each 
other.  Beyond  this  no  restrictions  are  placed  on  any  of  their  po- 
litical privileges.*'  That  the  evident  pnrpose  of  Congress  in  snch 
enactments  was  to  promote  eflSciency  and  integrity  in  the  discharge 
of  official  duties,  and  to  maintain  proper  discipline  in  the  public 
service;  that  those  in  office  can  contribute  as  liberally  as  they  please, 
provided  their  payments  are  not  made  to  any  of  the  prohibited  offi- 
cers  or  employees. 

That  being  so,  that  is^  the  political  privileges  of  these  officers  and 
employees  being  unimpaired,  the  court  held  the  act  in  question 
constitutional.  It  is  clear  from  the  opinion  of  the  court  in  this 
case,  that  if  the  act  in  question  had  debarred  the  persons  included 
therein  from  any  political  privilege,  the  court  would  have  re- 
garded it  as  a  different  question  altogether.  But  the  chief  justice 
does  not  leave  this  matter  to  conjecture,  bat  proceeds  to  show  in 
a  strong  light,  that  the  act  in  question  was  in  effect  an  act  to  pre- 
serve and  to  protect  the  political  privileges  of  the  persons  included  in 
its  provisions:  that  the  effect  of  the  act  was  to  prevent  oppression 
and  to  leave  the  employees  of  the  government  free  to  contribute  or 
not  to  contribute,  according  to  their  own  nncontrolled  desire,  to 
any  political  party,  or  to  no  political  party,  as  a  free  inclination 
might  suggest  or  dictate,  and  to  protect  such  persons  from  being 
compelled  to  contribute  their  money  in  a  manner  contrary  to  their 
own  wishes  and  sympathy. 

He  says:  ''A  feeling  of  independence  under  the  law  conduces 
to  faithful  public  service,  and  nothing  tends  more  to  take  away  this 
feeling  than  a  dread  of  dismissal.  If  contributions  from  those  in 
public  employment  may  be  solicited  by  others  in  official  authority, 
it  is  easy  to  sec  that  what  begins  as  a  request  may  end  as  a  demand, 
and  that  a  failure  to  meet  the  demand  may  be  treated  by  those  hav- 
ing the  power  of  removal  as  a  breach  of  some  supposed  duty  grow- 
ing out  of  the  political  relations  of  the  parties.  Contributions 
secured  under  such  circumstances  will  quite  as  likely  be  made  to 
avoid  the  consequences  of  the  personal  displeasure  of  a  superior,  as 
to  promote  the  political  views  of  the  contributor — to  avoid  a  dis- 
charge from  service,  not  to  exercise  a  political  privilege.  The  law 
contemplates  no  restrictions  upon  either  giving  or  receiving,  except 
so  far  as  may  be  necessary  to  protect  in  some  degree  those  in  the 
public  service  against  exactions  through  fear  of  personal  loss/'  re- 
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ferring  to  the  act  of  February  1,  1870,  chap.  G3,  Rev.  Stat.  1784, 
"To  protect  officials  in  public  employ." 

The  court  says  further:  "  No  one  can  for  a  moment  doubt  that 
in  both  these  statutes  the  object  was  to  protect  the  classes  of  officials 
and  employees  provided  for  from  being  compelled  to  make  con- 
tribations  for  such  purposes  through  fear  of  dismissal,  if  they  re. 
fused.''  And  that  'Apolitical  parties  must  almost  necessarily  exist 
under  a  republican  form  of  government,  and  when  public  employ- 
ment depends  to  any  considerable  extent  on  party  success,  those  in 
office  will  naturally  be  desirous  of  keeping  the  party  to  which  they 
l>elong  in  power.  The  statute  we  are  now  considering  does  not 
interfere  with  this." 

This  is  the  case  of  Ex  parte  Curtis^  and  we  thus  fully  recited  and 
considered  it,  because  it  is  appealed  to  by  the  learned  attorney- 
general  to  uphold  the  act  of  the  legislature  in  this  case,  which  as 
we  have  seen,  forbids  certain  citizens  and  officers  of  the  State  gov- 
ernment from  taking  part  in  political  meetings  and  speaking  their 
sentiments  on  political  questions  freely  according  to  their  own  un- 
trammelled desire. 

The  Supreme  Court  of  the  United  States  declared  the  act  of  Con- 
gress constitutional  because  it  did  not  destroy  but  protected  the 
political  privileges  of  these  employees  of  the  government,  and  guar- 
anteed to  them  the  right  as  freely  as  all  others  in  the  country,  to 
act  on  political  questions  according  to  their  own  desire,  and  su}/- 
port  without  control,  and  without  let  or  hindrance,  the  political 
party  which  they  preferred. 

We  cannot  read  that  case  and  regard  it  as  giving  countenance  to 
Congress,  or  to  any  other  legislative  body,  to  seal  the  lips  of  citizens, 
and  exclude  them  from  the  assemblies  of  the  people  unless  they 
wOl  sit  dumb  among  their  fellow-men,  and  to  forbid  their  holding 
communion  with  their  fellow-citizens  on  governmental  questions, 
to  directly  or  indirectly  influence  the  votes  of  others. 

We  think  we  can  justly  and  fairly  appeal  to  that  decision  of  our 
supreme  judicial  tribunal  as  sustaining  the  view  we  have  taken  of 
this  case. 

There  may  have  been  a  time  in  the  history  of  our  country  when 
the  nature  of  the  government  was  less  understood  and  less  clearly 
defined,  when  this  might  have  been  an  open  and  debatable  ques- 
tion; but  we  cannot  now  so  regard  it. 

In  the  early  days  of  the  republic,  ambitious  and  despotic  rulers. 
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seeking  to  perpetaate  their  power,  or  to  aggrandise  their  Btations^ 
and  finding  no  express  prohibition  in  the  organic  law,  passed  laws 
placing  restraints  upon  the  political  privileges  of  the  people,  and 
in  1798  passed  the  sedition  act,  which  trammelled  freedom  of  speech, 
and  imposed  penalties  upon  the  free  discussion  of  political  que8ti<»s. 
This  brought  on  a  conflict  between  the  people  and  their  mlera, 
which  culminated  in  a  change  of  rulers,  and  in  the  constitutioDal 
proyisions,  both  Federal  and  State,  which  we  have  recited  above, 
which  guaranteed  to  the  citizens  of  the  United  States  and  of  the 
State  of  Virginia  freedom  of  speech,  and  the  right  to  peacefully 
assemble,  to  freely  speak  and  freely  write  their  sentiments  on  all 
subjects. 

Virginia,  ninety-six  years  ago,  standing  upon  the  threshold  of 
the  new  Union,  pausing  before  she  joined  hands  with  her  sister 
States  and  pledged  her  bath  to  form  a  more  perfect  union,  declared 
'Hhat  among  other  essential  rights  the  liberty  of  conscience  and  of 
the  press  cannot  be  cancelled,  abridged,  restrained  or  modified  by 
any  authority  of  the  United  States." 

And  immediately  upon  the  formation  of  the  Union  by  the  ratifi- 
cation of  the  Constitution,  we  find  Congress  proposing,  and  the 
States  ratifying  among  others,  the  first  amendment  to  the  Federal 
CoDstitution  embodying  this  declaration,  which  was  thus  set  in  its 
place  in  the  national  household,  where  in  the  future,  as  in  the  past, 
through  all  coming  time,  let  us  hope  it  may  remain  sacred  in  the 
eyes  of  the  nation. 

Virginia,  as  we  have  seen,  has  deeply  written  this  principle  upon 
her  own  constitutional  tables  of  stone,  and  it  cannot  be  violated  by 
any  department  of  her  government  But  it  is  contended  that  this 
act  does  not  affect  the  citizens  of  Virginiay  it  only  affects  certain 
officeholders,  and  the  legislature  has  the  right  to  r^ulate  the  con- 
duct of  these.  These  officeholders,  could  not  be  such  if  they  were 
not  citizens.  The  citizens  of  Virginia  fill  her  offices.  And  as  we 
have  no  privileged  classes  in  this  State,  so  we  have  no  class  of  citizens 
outside  of  the  protection  of  the  Constitution.  That  the  legislainre 
may  correct  abuses  in  official  conduct;  that  official  malfeasance  or 
misfeasance  is  liable  to  punishment  none  will  deny;  but  there  is  no 
pretense  of  such  in  this  case.  The  act  is  not  entitled  an  act  to  cor- 
rect official  misconduct  or  the  abuse  of  official  station,  but  is  en- 
titled '^  An  act  to  prohibit  the  active  participation  in  politics  of  oer- 
Uin  officers  of  the  State  government." 
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If  the  legislature  baa  the  power  to  forbid  the  exercise  of  one  politi- 
cal privilege,  why  may  it  not  forbid  the  exercise  of  another?  If  it 
may  forbid  one  of  the  officers  of  the  government  to  speak  or  write 
according  to  his  sentiments  on  pablic  affairs,  why  may  it  not  for- 
bid the  officer  from  voting  according  to  his  sentiments,  and  why 
may  it  not  impose  other  restrictions  and  other  disqualifications, 
until  the  officer  is  driven  from  his  office  because  of  the  exercise  of 
his  constitutional  privileges?  Tlie  officer  in  question  is  a  constitu- 
tional officer,  and  while  he  may  be  removed  from  office  for  malfeas- 
ance, misfeasance,  or  gross  neglect  of  official  duty,  or  for  sufficient 
cause,  he  cannot  be  removed  for  exercising  any  right  guaranteed  to 
him  by  the  Constitution  without  violating  that  instrument.  The 
Constitution  provides  the  method  of  his  removal,  and  the  legislature 
cannot  remove  him  in  a  different  method,  by  creating  a  new  offense 
and  submitting  the  question  of  his  removal  to  any  other  tribunal 
than  that  provided  by  the  Constitution,  the  senate  of  the  State. 
Far  less  can  the  legislature,  in  the  exercise  of  its  general  powers, 
declare  that  to  be  a  crinie,  which  the  Constitution  has  declared  to 
be  an  inalienable  right. 

It  is  contended  that  the  legislature  has  this  right,  as  we  have  said, 
because  this  citizen  is  an  officer  of  the  government;  that  the  con- 
stitutional provision  applies  to  the  citizens  other  than  officers  of 
the  government.  We  do  not  so  read  the  Constitution.  These 
rights  are  guaranteed  to  all  the  citizens  of  the  State,  not  to  any 
portion  or  any  class  of  citizens.  And  because  a  deserving  man  has 
been  honored  with  the  confidence  of  his  fellow-men  and  elevated  to 
a  position  of  honor  and  trust,  is  no  just  cause  for  his  political  degra- 
dation, but  the  contrary. 

We  are  of  opinion  that  the  act  of  the  legislature  in  question  is  in 
violation  of  the  Constitution  of  Virginia,  is  therefore  null  and  void, 
and  that  the  supposed  offense  for  which  Carter  &f .  Louthan  was  in- 
dicted and  tried  is  not  a  crime  under  our  laws;  and  that  the  judg- 
ment complained  of  and  appealed  from  must  be  reversed  and  an- 
nalled,  and  the  prosecution  against  him  dismissed. 

Judgment  reversed. 

Fauntleboy  and  Bighabdsok,  J  J.,  concurred;  Hintoh,  J.,  re- 
served his  opinion;  Lewis,  P.,  dissented. 
Vol.  m  — 80 
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(79  Va.  874.) 

Criminal  law-^onUcide — evidence  of  dangerous  ehar<»cter  of  deeeaeed, 

^  a  trial  for  marder,  evidence  of  the  dangerous  character  of  the  deceased  is 
onl}r  admissible  when  a  case  of  self-defense  is  shown.*  and  then  it  most  be 
proved  by  reputation  and  not  by  the  opinions  of  witnesses. 

/^ONVIOTION  of  mnrder.    The  opinion  states  the  case. 

W.  S.  Poague,  for  plaintiff  in  error. 

F,  S.  Blair,  attorney-general,  for  Commonwealth. 

Lacy,  J.  The  statute  provides  that  murder  by  poison,  lying  in  wait, 
imprisonment,  starving,  or  any  willful,  deliberate  or  premeditated 
killing  is  murder  of  the  first  degree;  and  that  murder  of  the  first 
decree  shall  be  punished  with  death.  Murder  has  been  defined  to  be 
the  willful  killing  of  any  subject  whatsoever,  through  malice  afore- 
thought. Lord  Coke  says:  '^  Murder  is  when  a  man  of  soand 
memory  and  of  the  age  of  discretion,  unlawfully  killeth,  within 
any  county  of  the  realm,  any  reasonable  creature,  in  rerum  naturae 
under  the  king's  place,  with  malice  aforethought  either  expressed 
by  the  party  or  implied  by  law,  so  as  the  party  wounded  or  hart 
die  of  the  wound  or  hurt  within  a  year  and  a  day  after  the  same." 
Lord  Mansfield  defined  it  thus  :  ^^Murder  is  when  a  mau  of  sonnd 
sense  unlawfully  killeth  another  of  malice  aforethought,  either  ex- 
press or  implied.  If  the  malice  be  express,  the  facts  remain  with 
the  jury.  If  the  malice  is  to  arise  from  implication,  it  is  a  matter 
of  law,  the  entire  consideration  of  which  resides  with  the  court." 

If  a  man  is  to  be  taken  to  intend  what  he  does,  or  that  which  is 
the  necessary  and  natural  consequence  of  his  own  act,  which  can- 
not be  denied,  then  the  plaintiff  in  error,  when  he  pointed  a  loaded 
pistol  at  the  deceased,  some  eight  or  ten  feet  distant,  which  he  had 
carefully  inspected  and  manipulated  a  few  seconds  before,  and  fired 
the  same  with  deliberate  aim,  twice,  thus  shootinsf  and  killing  the 
deceased,  he  only  carried  out  a  formed  purpose  with  deliberate  ex- 
ecution.   And  if  malice  may  be  inferred  from  the  deliberate  use  of 

*  See  Wmame  v.  State  (14  Tes.  Ct.  App.  102),  46  Am.  Bep.  887. 
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a  deadly  weapon  in  the  absence  of  proof  to  the  contrary,  that  then 
in  this  case  the  malicious  intent  seems  to  be  established. 

The  plaintiff  in  error,  as  has  been  set  forth,  had  a  ditBculty  with 
the  deceased  on  the  22d  of  November,  in  which  he  was  slightly  in- 
jured. On  the  25th  of  the  same  month,  after  seeking  him  on  the 
23d,  and  threatening  to  kill  him  on  sight,  the  plaintiff  in  error, 
being  himself  in  nowise  assaulted  or  attacked,  approaches  the  de- 
ceased with  a  loaded  pistol  and  challenges  the  deceased  to  a  fair 
fight  without  weapons,  which  being  declined  upon  the  ground  that 
the  deceased  was  done  with  the  fuss,  he  deliberately  shoots  the  de- 
ceased and  kills  him.  The  deceased  was  practically  unarmed,  for 
while  he  held  in  his  hand  an  axe,  which  he  was  using  to  chop 
woody  he  made  no  hostile  use  of  it,  and  was  not  close  enough  to 
strike  the  prisoner  with  it  unless  he  had  thrown  it.  It  seems  diffi- 
cult to  imagine  a  more  deliberate  killing. 

But  the  plaintiff  in  error  seeks  to  justify  his  act  upon  the  plea 
of  self-defense,  alleging  that  the  deceased  was  a  person  of  a  fussy 
and  dangerous  character,  and  adduces  evidence  to  that  effect.  An- 
other error  assigned  by  him,  is  that  a  witness  was  not  allowed  to 
answer  the  question  propounded  by  the  prisoner,  **  Did  you  con- 
sider the  deceased  a  person  of  dangerous  character  P" 

It  cannot  be  contended  that  the  fact  that  the  deceased  was  a  dan- 
gerous character,  and  fussy  and  quarrelsome,  would  justify  any 
person  to  kill  him  who  should  feel  so  inclined,  without  provocation 
or  any  cause  of  offense  whatever.  Evidence  of  the  bad  and  dan- 
gerous character  of  the  deceased  has  been  held  admissible,  and 
properly  so  under  some  circumstances  in  many  States  of  this  coun- 
try. If  a  case  of  self-defense  is  prima  facie  made  out  by  the  de- 
fendant on  a  trial  for  homicide,  he  has  been  held  entitled  to  show 
that  the  deceased  was  a  man  of  superior  strength  and  of  brutal  and 
ferocious  character.    It  has  been  so  held  in  many  of  tlie  States. 

Lewallen  v.  State^  6  Tex.  Ap.  475;  Hudnon  v.  Siale,  6  Tex.  Ap. 
565;  People  v.  Murray,  10  Cal.  309;  State  v.  Jftckson,  33  L<*.  Ann. 
1087;  Shivey  v.  State,  58  Miss.  858;  Rippey  v.  State,  2  Head,  217; 
Payne  v.  Commonwealth,  1  Mete.  (Ky.)  370;  Roberta  v.  Slate,  GS 
Ala.  158;  ffaynes  v.  State,  17  Ga.  465;  State  v.  Smith,  12  Rich. 
430;  Stale  v.  Sackett,  1  Hawks,  210;  State  v.  Keene,  50  Mo.  357; 
Davidson  y.  People,  4  Colo.  145;  State  v.  Scott ^  24  Kans.  68;  State 
T.  Dumphey,  4  Minn.  438;  Com.  y.  Barnacle,  134  Mass.  216;  State 
V.  Nett,  50  Wis.  524;   State  v.  Collins,  32  Iowa,  36;  Bmwnrll  v. 
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People,  38  Mich.  732;  State  r.  Hawley,  4  Uarr.  56'^;  Patterson  t. 
State,  ee  Ind.  185;  Com.  v.  Zeibert,  Whart  Horn.  506. 

While  such  evidence  has  been  admitted  in  many  cases  where  the 
prisoner  had  been  assaalted,  and  when  the  defendant  appeared  to 
have  been  acting  in  self-defense  in  striking  the  fatal  blow,  yet  it 
would  be  no  palliation  of  an  assault  by  the  prisoner  that  the  pris- 
oner believed  that  the  person  attacked  and  killed  by  him  was  a 
dangerous  person.  And  where  no  case  of  self-defense  has  been 
made  out,  it  has  been  decided,  in  nnmerons  cases,  that  sack  evi- 
dence  was  inadmissible.*  And  in  such  a  case,  when  the  prisoner 
himself  made  an  attack  and  killed  his  antagonist,  without  other 
danger  to  himself  than  such  as  he  had  himself  deUberately  sought 
by  his  own  violent  and  unlawful  conduct,  such  evidence  is  properly 
excluded.  See  State  v.  Field,  14  Me.  244;  People  y.  Lamb,  2  Keye&, 
364;  Eggler  v.  People,  56  N.  Y.  642;  State  v.  ffogue,  6  Jones,  N. 
G.  (L.),  381;  State  v.  Dumphey,  4  Minn,  supra  ;  People  y.  Murray, 
10  Cal.  supra. 

In  this  case  evidence  of  the  dangerous  character  of  the  deceased 
was  admitted  by  the  conrt,  and  this  was  not  an  error  of  which  the 
plaintiff  in  error  can  complain.  Such  evidence  could  only  be  ad- 
mitted of  the  general  reputation  of  the  deceased  in  a  proper  case. 
That  being  matter  of  public  notoriety,  the  prisoner  is  presumed  to 
have  had  knowledge  of  it  and  to  have  been  put  in  greater  f^  of 
his  life  being  taken  when  assaulted  by  such  a  person,  or  of  sufler- 
ing  serious  bodily  hurt.  But  it  could  not,  upon  any  such  ground, 
have  been  supposed  that  the  opinion  of  a  particular  witness  as  to 
the  dangerous  character  of  the  deceased  could  haVe  been  known  to 
the  defendant  and  have  influenced  his  action.  And  the  conrt  did 
not  err  in  excluding  the  question  set  forth  in  the  first  assignment 
of  error  here,  and  the  said  exception  must  be  overruled. 

Upon  the  whole  case  we  are  of  opinion  that  there  is  no  error  in 
the  judgment  complained  of,  and  the  same  must  be  affirmed. 

JudgmerU  affirmed. 
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OonttUntional  law — impairmerU  of  ojflee. 

Where  a  Judge  has  been  elected  by  the  legislaiiue,  the  legislatoie  maj  curtail 
the  territozy  of  his  Jurisdiction  down  to  the  oonstitational  mlnimnin,  although 
it  diminishes  his  compensation. 

II AKDAMUS.    The  opinion  states  the  case. 

George  P.  Haw,  for  petitioner. 
JET.  R.  Pollard,  for  respondent. 

HiNTOKy  J.  Thi»i8  an  application  on  the  part  of  the  Hon*  John 
D.  Foster  to  this  court  for  a  writ  of  peremptory  mandamus  to  com* 
pel  the  restoration  to  the  petitioner  of  the  ofiBce  of  Oounty  judge 
of  the  county  of  King  and  Qneen,  which  he  claims  is  now  usurped 
and  withheld  from  him  by  the  Hon.  J.  H.  0.  Jones.  The  petition 
sets  out,  that  in  January,  1880,  the  Hon.  John  D.  Foster  was  elected 
and  commissioned  as  judge  of  the  counties  of  King  and  Queen  and 
King  William,  which  then  formed  what  was  known  as  district  lHo, 
41,  and  proceeded  to  discharge  and  was  discharging  the  duties  of 
his  said  office  on  the  7th  day  of  February,  1884,  when  the  said  J. 
H.  G.  Jones,  claiming  that  he  had  in  January,  1884,  been  elected 
jadge  of  the  county  of  King  and  Queen  by  the  general  assembly  of 
Virginia,  took  possession  of  the  said  office  of  County  judge  for  the 
county  of  King  and  Queen,  and  refuses  to  render  the  same  back  to 
the  petitioner.  It  then  goes  on  to  allege  that  the  election  by  the 
general  assembly  of  the  said  Jones  to  the  office  of  County  judge  of 
King  and  Queen  was  unconstitutional;  that  his  commission  is  illegal 
and  Yoid,  and  that  he  is  not  entitled  to  said  office.  To  this  the 
respondent  answers:  "That  the  general  assembly  of  Virginia,  by 
virtue  of  the  power  vested  in  it  under  the  Constitution,  passed  an 
act,  which  was  approTcd  on  the  18th  day  of  January,  1884,  to  dis- 
trict the  State  for  County  judges,  whereby  the  county  of  King 
William,  which  had  been  theretofore  attached  to  the  county  of 
King  and  Queen,  was  separated  from  it,  and  designated  as  district 
No.  41,  and  entitled  to  a  County  judge,  and  the  county  of  King 
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and  Queen  was  designated  as  district  No.  84^  and  entitled  also  to  a 
County  judge."  The  answer  further  says,  that  at  the  time  of  the 
redistricting  the  said  Foster  was  a  resident  of  the  county  of  King 
William,  and  the  county  of  King  and  Queen  being  without  a  County 
judge,  he,  the  respondent,  was  thereupon  regularly  and  properly 
elected  judge  of  that  county. 

From  this  brief  statement  of  the  case,  as  disclosed  in  the  plead- 
ings, it  will  be  readily  seen  that  the  real  inquiry  is,  whether  Judge 
FosTEK,  notwithstanding  the  division  of  the  district  and  his  resi- 
dence in  the  county  of  King  William,  is  still  judge  of  the  county 
of  King  and  Queen,  and  the  answer  to  be  given  to  this  inquiry  must 
depend  upon  the  power  of  the  legislature  to  curtail  the  territorial 
jurisdiction  of  a  county  judge  after  his  election.  The  determina- 
tion of  this  question  in  this  case  is  freed  of  much  of  the  difficulty 
which  usually  attends  the  decision  of  cases  of  this  character,  by  the 
circumstance  that  the  legislature  has  been  careful,  in  making  the 
division,  to  leave  Judge  Fosteb  as  judge  of  King  William,  the 
county  in  which  he  resides.  State  v.  Ohoate,  II  Ohio,  511;  Staii 
V.  MessniorBy  14  Wis.  170.  We  think  it  may  fairly  be  assumed  in 
the  outset  to  be  an  undeniable  proposition,  that  the  two  branches 
of  the  legislature,  as  the  direct  representatives  of  the  people,  hare 
the  right  when  no  restrictions  have  been  imposed  upon  them,  either 
in  expi*ess  terms  or  by  necessary  implication  by  the  Constitution, 
to  create  and  abolish  offices  accordingly  as  they  may  regard  them 
as  necessary  or  superfluous.  And  that  they  may  also,  under  like 
circumstances,  deprive  the  officers  of  their  salaries,  either  directly, 
by  removing  them  from  office,  or  indirectly,  by  so  changing  the 
organization  of  the  departments  to  which  they  are  attached  as  to 
leave  them  without  a  place.  But  of  course  this  power  in  the  legis- 
lature cannot  be  construed  to  extend  to  any  of  the  various  classes 
of  offices  which  ure  known  as  constitutional  officers;  that  is,  to  any 
of  those  officers  whose  tenure  and  term  of  office  are  fixed  and  defined 
by  the  Constitution.  State  v.  Measmore,  14  Wis.  167;  Com.  v. 
Gamble,  6-i  Penn.  St.  362. 

Xow  it  will  be  observed  that  the  office  of  County  judge  is  fixed  by 
the  Constitution,  and  the  term  of  office  is  clearly  defined  in  the 
same  instrument.  It  is  therefore  a  constitutional  office,  and  the 
County  judge  is  a  constitutional  officer.  In  passing  upon  any  ques- 
tion, by  the  determination  of  which  the  rights  of  any  such  officer 
may  be  supposed  to  be  affected,  the  courts  must  look  to  the  Con- 
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stitntion,  and  give  to  its  provisions  snch  a  construction  as  will  pre- 
serTe  to  the  officer  his  clearly  defined  constitutional  rights,  and  yet 
shall  not  trench  upon  the  inherent  rights  of  the  legislature,  which 
should  seldom  be  adjudged  to  have  been  surrendered  in  a  doubtful 
case.     Cooley  Oonst  Lim.  173. 

Section  13  of  article  VI  of  the  Constitution  of  Virginia^  reads  as 
follows:  ^'In  .each  county  of  this  Commonwealth  there  shall  be 
a  court  called  a  County  Court,  which  shall  be  held  monthly  by  a 
judge  learned  in  the  law  of  the  State,  and  to  be  known  as  the 
County  Court  judge,  provided  that  counties  containing  less  than 
eight  thousand  inhabitants  shall  be  attached  to  adjoining  counties 
for  the  formation  of  districts  for  County  judges.  County  Court 
judges  shall  be  chosen  in  the  same  manner  as  judges  of  the  Circuit 
Courts.  They  shall  hold  their  office  for  a  term  of  six  years,  except 
the  first  term  under  this  Constitution,  which  shall  be  three  years, 
and  during  their  continuance  in  office  they  shall  reside  in  their 
respective  counties  or  districts,"  etc. 

From  the  mere  reading  of  these  provisions  it  will  be  seen  that  if 
it  is  not  made  the  duty  of  the  legislature  to  elect  a  County  judge  for 
each  county  of  the  Commonwealth,  having  a  population  of  eight 
thousand  inhabitants  (upon  which  point  we  express  no  opinion), 
at  least  they  are  not  prohibited  from  doing  so  whenever  in  their 
judgment  it  may  be  deemed  expedient  or  proper. 

Now  as  there  is  nothing  in  the  Constitution  which  expressly  or 
impliedly  confers  upon  the  County  judge  the  right  to  a  territorial 
jurisdiction  over  more  than  one  county,  where  that  county  contains 
as  many  as  eight  thousand  inhabitants,  and  as  the  legislature  in- 
dependently of  any  constitutional  restrictions  has  the  power  to  cur- 
tail the  territorial  jurisdiction  of  the  County  judge  to  a  county  hav- 
ing at  least  that  number  of  inhabitants,  it  must  follow  that  the  leg- 
islature hfid  the  right  in  this  case  to  separate  the  county  of  King 
William  f lora  the  county  of  King  and  Queen,  to  which  it  had  been 
theretofore  attiiched  (in  consequence  of  having  less  than  eight  thou- 
sand inhabitants),  and  erect  it  into  a  separate  district;  the  census 
of  1880  having,  as  is  admitted,  disclosed  the  fact  that  it  then  con- 
tained more  than  that  number  of  inhabitants.  It  is  argued  how- 
ever that  if  this  be  so,  that  then  the  legislature  has  the  power,  in 
contravention  of  the  provision  of  section  22  of  article  VI  of  the 
Constitution,  to  diminish  the  salary  of  the  County  judge  during  his 
term  of  office.     But  this  by  no  means  follows.     Judge  Foster  was 
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elected  judge  of  jadicial  diatriet  Na  41.  He  i&  still  judge  of  the 
only  jadicial  district  No.  41,  of  which  we  hare  any  knowledge.  It 
is  trae  that  the  territorial  limits  of  that  district  hare  been  dimin- 
ished. But  he  must  be  held  to  have  accepted  his  commission  sub- 
ject to  any  change  Qf  this  sort  which  the  legislature  might  deem  it 
expedient  to  make.  His  salary  however  has  not  been  diminished. 
As  a  matter  of  fact,  he  does  not  and  cannot  receiye  the  '^  additional 
compensation  of  $20  for  every  thousand  inhabitants  over  ten  thou- 
sand "  which  he  received  under  the  provisions  of  section  10  of  chap. 
183  of  the  acts  of  1877-78,  whilst  he  was  judge  of  both  counties. 
The  words  "  salaries  and  allowances  "  as  used  in  section  22  of  art  VI 
of  the  Constitution,  do  not  in  our  opinion,  include  the  ''additioDal 
compensation  "  provided  for  by  this  act.  This  compensation  is  a 
provision  allowed  by  the  legislature  in  addition  to  the  salary  of  the 
judge.  And  it  is  by  the  very  terms  of  the  act  made  fluctuating  aud 
dependent  upon  the  number  of  inhabitants  a  county  or  district  maj 
have  in  excess  of  ten  thousand.  Our  conclusion  is,  that  Judge 
FoGrrEB  accepted  his  commission  subject  to  the  right  of  the  l^sla- 
ture  to  divide  his  district,  whenever  within  the  limits  of  their  con- 
stitutional powers  they  might  deem  it  necessary;  that  he  is  not  the 
Gounty  judge  of  the  county  of  King  and  Queen,  and  is  not  entitled 
to  a  salary  or  compensation  as  judge  of  that  oonnty.  The  writ  is 
therefore  denied,  the  rule  discharged  and  the  petition  dismissed. 

Mandamui  demmL 


TowK  OF  Suffolk  y.  Paresb. 

(79  Va.  660.) 
Municipal  corporation — UabUbUy  far  mitefiM. 

A  town  1b  liable  in  damages  for  maintaining  a  market-house  which  la  a  nui- 
sance.   {See  note,  p.  648.) 

ACTION  of  damages  for  nuisance.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

B.  R.  PrefU%88  and  M.  Briggs,  for  plaintiff  in  error. 

Oauseff  dk  Bawh  and  John  Ooodey  for  defendant  in  error. 
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Richardson,  J.  The  plaintiff's  declaration  contains  thi^ee 
counts,  the  material  allegations  in  which  are  sabstantially  the  same. 

Omitting  the  usual  preliminaiy  matter  of  indacement  the  declara- 
tion avers,  that  at  the  time  of  the  alleged  grievances  thereinafter 
set  forth,  and  thereafter  until  the  commencement  of  this  suit,  the 
plaintiff  was  lawfully  possessed  of  a  certain  dwelling-house,  with 
the  appurtenances,  situate  and  being  in  said  town  of  Suffolk,  county 
of  Nansemond,  and  State  of  Virginia,  and  in  which  said  dwelling- 
house,  with  the  appurtenances,  the  said  plaintiff,  at  tlie  time  of  the 
committing  of  the  grievances  complained  of,  inhabited  and  dwelled, 
;fnd  continued  to  inhabit  and  dwell  therein  until  the  bringing  of 
this  suit.  And  the  said  defendant,  before  and  at  tlie  time  of  tlie 
committing  of  the  grievances  thereinafter  complained  of,  was  pos- 
sessed of  a  certain  market-place  near  the  said  dwelling-house,  with 
the  appurtenances  of  the  said  plaintiff,  and  by  reason  thereof  the 
said  defendant,  before  and  at  the  time  of  the  committing  of  the 
grievances  by  the  said  defendant,  as  thereinafter  mentioned,  ought 
to  have  hindered  and  prevented  the  noisome,  noxious,  offensive  and 
unwholesome  smells,  vapors  and  stenches  from  proceeding  and  is- 
suing from  the  said  market-place,  and  ascending  and  coming  unto 
and  into  the  said  premises  of  the  said  plaintiff  ;  and  the  said  defend- 
ant ought  also  to  hav:e  hindered  and  prevented  the  large  quantities  of 
dead  meat,  carcasses,  excrement  and  filth  from  remaining  upon  the 
said  market-place,  and  from  being  thrown  and  cast  upon  the  said 
premises  of  the  said  plaintiff.  Nevertheless,  the  said  defendant, 
well  knowing  the  said  last-mentioned  premises,  but  contriving  and 
wrongfully  and  unjustly  intending  to  injure,  prejudice  and  aggrieve 
the  said  plaintiff,  and  to  incommode  and  annoy  her  in  the  posses- 
sion, use,  occupation  and  enjoyment  of  her  said  dwelling-house,  with 
the  appurtenances,  theretofore,  to-wit,  on  the  day  of  ,  188  , 
and  all  divers  other  days  and  times  between  that  day  and  the  com- 
mencement of  this  suit,  wrongfully  and  unjustly  suffered  divers 
large  quantities  of  dead  meat,  carcasses,  excrement  and  filth  to  be 
thrown  and  cast  upon  the  said  premises  of  the  said  plaintiff  ;  and 
also  thereby  divers  noisome,  noxious,  offensive  and  unwholesome 
smells,  vafM>r8  and  stenches  during  the  time  aforesaid  proceeded 
and  issued  from  the  said  market-place  and  ascended  and  came  unto 
and  into  the  said  premises  of  the  said  plaintiff  ;  and  on  these  seve- 
ral days  and  times,  these  greatly  annoyed  and  incommoded  the  said 
plaintiff  in  her  use  and  habitation  of  the  said  dwelling-house;  and 
Vol..  LIT  —  81 
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also  the  said  plaintiff  hath  been  and  is  hindered  and  prevented  from 
letting  her  said  premises  to  a  tenant  in  a  beneficial  manner,  and 
that  she  has  been  thereby  deprived  of  great  gains  and  profits  which 
she  otherwise  might  and  would  have  derived  and  acquired. 

[Omitting  other  counts  and  minor  discussion.] 

The  only  direct  evidence  offered  for  the  plaintiff  is  the  testimony 
of  the  plaintiff  herself.  She  testifies  in  substance  that  she  was  the 
owner  in  fee  of  the  house  and  lot  described  in  the  declaration  and 
immediately  adjoining  the  market-house,  in  the  town  of  Suffolk; 
that  she  had  owned  her  lot  about  seven  years,  and  that  it  cost  her 
$1,000  with  the  mere  shell  of  a  house  upon  it;  that  she  weather- 
boarded  and  painted  the  house,  and  plastered  the  whole  inside  of 
the  building,  and  had  fenced  and  I'epaired  the  property  generally  at 
a  very  considerable  outlay.  That  at  the  time  she  purchased  and 
improved  her  lot  there  was  no  market-house  next  her  lot  nor  any 
talk  about  erecting  one  there.  That  since  the  erection  of  said  market- 
house,  up  to  the  commencement  of  this  suit,  she  had  been  subjected 
to  a  great  and  continuing  nuisance.  That  the  stench  on  her  lot 
from  the  dead  carcasses  of  fowls,  which  had  been  brought  to  market 
and  died,  and  had  been  thrown  over  the  fence  on  to  her  premises, 
was  yery  offensive  to  her;  that  these  dead  carcasses  and  garbage 
generally  had  even  attracted  buzzards,  and  that  she  had  seen  there 
nearly  or  quite  a  dozen  at  one  time.  That  she  saw  on  one  occa- 
sion on  her  lot  one  dead  duck,  one  dead  goose,  one  dead  chicken 
and  one  joint  of  spoiled  beef.  That  beef  bones,  rotten  fish,  beef 
brains  and  other  filth  were  thrown  upon  her  lot.  That  she  conid 
not  say  they  came  from  the  market,  but  she  believed  they  did;  they 
were  not  there  before  the  market  was  erected.  That  on  Sundays, 
and  when  the  market  was  closed,  flies  swarmed  into  her  house; 
that  grape  hulls,  crab  shells  and  cabbage  leaves  were  thrown  in 
great  quantities  about  her  front  door,  before  which  market-carts 
were  drawn  up  to  the  sidewalk.  That  in  consequence  of  the  ground 
being  raised  in  and  around  the  market -house,  a  vast  deal  of  water 
ran  upon  her  lot  and  stood  there  for  days  after  a  heavy  rain.  Snch 
is  the  direct  sworn  complaint  of  Mrs.  Parker.  It  is  all  denied  by 
the  defendant,  the  plaintiff  in  error,  who  introduced  a  number  of 
witnesses  to  make  good  the  denial.  It  is  not  necessary  to  discuss 
the  appellant's  testimony,  except  to  observe  (1)  that  most  of  the 
witnesses  do  not  live  in  the  immediate  vicinity  of  the  market-house, 
and  none  of  them,  except  one,  as  near  as  the  residence  of  Mrs.  Par- 
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ker,  and  while  some  of  them  visited  the  market  daily,  some  occa- 
sionallj,  and  others  only  passed  the  street  (some  distance  in  front 
of  the  market)  several  times  a  day,  none  of  them  had  equal  oppor- 
tunities with  Mrs.  Parker  of  correct  information  as  to  the  causes  of 
her  complaint;  and  (2)  their  testimony  in  relation  to  the  grounds 
of  complaint  is  negative  in  character,  and  not  necessarily  inconsist- 
ent with  Mrs.  Parker's  testimony;  in  fact  in  some  particulars  there 
is  a  marked  consistency. 

No  effort  is  made  to  discredit  Mrs.  Parker.  She  stands  therefore 
not  only  unimpeached,  hut  for  the  purposes  of  this  case,  unim- 
peachable. Taking  her  testimony,  her  case  was  made  out.  So 
thought  the  juiy,  and  so  thought  the  judge  who  presided  at  the 
trial.  There  remains  only  to  be  considered  the  defendant's  third 
and  fourth  bills  of  exception ;  and  these  are  practically  one,  and 
will  be  considered  together. 

In  conclusion  it  need  only  be  said  that  while  the  town  of  Suffolk, 
a  municipal  corporation,  had  authority  to  erect  the  market-house 
in  question,  yet  the  law  requires  it  to  be  maintained  and  managed 
in  a  reasonably  proper  manner,  and  with  a  just  regard  to  the  rights 
of  the  owners  of  the  adjacent  property.  So  far  from  having  per- 
formed this  plain  and  reasonable  duty,  so  essential  to  the  health 
and  comfort  of  others,  it  has  so  negligently  and  wrongfully  used 
and  conducted  its  market-place  as  to  render  it  an  intolerable  nuisance 
to  the  defendant  in  error,  and  render  it  impossible  to  live  in  the 
house  with  any  sort  of  comfort.  This  being  so,  the  well-settled  law 
is  that  said  corporation  is  liable  in  damages.  People  v.  Corpora- 
tion of  Albany,  11  Wend.  639;  Smith  v.  City  Council  of  Alexan- 
dria, 33  Gratt.  208;  8.  c,  36  Am.  Rep.  788;  People  v.  Cunning- 
ham,  1  Denio,  524;  Pruner  v.  Pendleton,  75  Va.  516;  s.  c,  40  Am. 
Bep.  738. 

Upon  the  whole,* we  are  of  opinion  there  is  no  error  in  the  judg- 
ment of  the  said  Circuit  Court,  and  the  same  must  be  afSrmed, 
with  costs  to  the  defendant  in  error. 

Judgment  affirmed. 


Note  bt  the  Rbforter.— Compare  Herikel  v.  City  of  Detroit,  49  Mich. 
249;  8.  c,  43  Am.  Rep.  404.     See  MouUon  v.  Scarborough,  71  Me.  267;  s.  c, 
86  Am.  Rep.  808,  case  of  injuries  hy  the  town  ram;  Logansport  v.  Didc,  70 
Ind.  65;  s.  c,  86  Am.  Rep.  166,  case  of  injury  by  blasting  in  a  street;  Stanley 
T.  Davenport,  64  Iowa,  468;  s.  c,  87  Am.  Rep.  216,  case  of  injury  by  steam 
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motor  in  itaeet;  Bmri^m  y.  OUjf  of  Ghattamxiga,  7  Lea,  788,  one  of  flooding; 
WiiMon  y.  QUy  of  Whsding,  19  W.  Va.  823;  s.  c,  42  Am.  Rep.  780,  cue  of 
falling  into  a  sewer  excavation;  City  of  JocktonmUt  v.  Drtfw^  19  Fla.  106;  8.  c, 
45  Am.  Bep.  5,  case  of  defective  bridge;  Bennett  v.  t^fiM,  13  R.  L  139; 
0.  a,  48  Am.  Bep.  17,  case  of  friglitfal  obstacle  in  highway. 
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HEIMER. 

aQ0Ind.70.) 

Deed  —  ' '  present  heirs, " 

A  deed  in  oonsideiation  of  love  and  affection  for  the  grantor's  dangfater  eoid 
her  "present  heirs,"  and  of  $5,  with  habendum  to  the  daughter  "and 
her  present  heirs  forever/'  does  not  vest  fee  in  the  daughter  exdosivelj 
at  common  law. 

rpHE  opinion  states  the  case. 

L.  Nebeker  and  II.  H,  Dochterman,  for  appellant. 
T.  F.  Davidson  and  C,  E.  Booe,  for  appellee. 

Elliott,  J.  This  controversy  turns  upon  the  effect  of  a  (ieed 
executed  by  Isaiah  Ferguson  to  his  daughter,  Nancy  West,  w4io  w»s 
at  the  time  it  was  executed,  a  widow  with  six  chiMrem.  'Die  intro- 
ductory part  of  the  instrument  reads  thufl:  "This  inKieiitare  wit- 
nesseth,  that  Isaiah  Ferguson  in  consideration  of  natural  love  and 
affection  which  he  bears  to  liis  daughter  Nancy  West  and  her 
present  heirs,  and  the  sum  of  ^iy,  tlie  receipt  whereof  is  hereby 
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acknowledged,  does  give,  grant  and  convey  to  the  said  Nancy  West 
and  her  present  heirs  foreyer,  the  following  real  estate:"  Here 
follows  a  description  of  the  land,  and  the  deed  then  proceeds  tlins: 
''To  have  and  to  hold  the  same  to  the  said  Nancv  West  and  her 
present  heirs  forever.  The  grantor,  his  heirs  and  assigns  covenant- 
ing with  the  grantee,  her  present  heirs  and  assigns,  that  the  title  so 
conveyed  is  free,  clear  and  unincumbered." 

The  contention  of  the  appellant  is  that  the  deed  vested  in  Nancy 
West  an  estate  in  fee-simple,  and  this  involves  the  ruling  question 
in  the  case. 

Our  decision^  establish  the  doctrine  that  the  rule  in  Shelley's 
case  is  the  law  of  the  State,  and  by  them  we  are  bound.  Ridgewag 
V.  Lanpfiear^  99  Ind.  251;  Shinier  v.  Manny  99  Ind.  190;  Maxwdl 
V.  Featherston,  83  Ind.  339;  Oonzdlee  v.  Barton^  45  Ind.  295; 
Andrews  v.  Spurliuy  35  Ind.  262;  McCray  v.  Lipp^  35  Ind.  116; 
Nelson  v.  Davis,  35  Ind.  474;  Stceloffy.  Rednum,  26  Ind.  251;  Doe 
V.  Jackman,  5  Ind.  283;  Sorden  v.  Oatetoood,  1  Ind.  107.  If  there- 
fore the  case  is  within  that  rule  the  appellant  must  prevail.  The 
question  is  thus  narrowed  to  this:    Is  the  case  within  the  rule? 

It  is  an  axiomatic  principle  that  no  person  in  life  can  have  heirs; 
heirs  apparent  or  presumptive  there  may  be,  but  not  legal  heirs. 
The  deed  could  not  therefore  have  operated  to  convey  land  to  the 
"present  heirs"  of  Nancy  West.  As  the  deed  could  not  have 
operated  to  convey  to  the  boil's  of  Nancy  West,  the  clause  must  be 
construed  to  convey  to  persons  in  being  jointly  with  her,  or  else  it 
must  be  disregarded.  We  cannot  disregard  the  clause,  emphasized 
as  it  is  by  clear  and  deliberate  repetition,  and  we  must  ascribe  to  it 
the  force  which  the  law  assigns  it.  Words  deliberately  put  into  a 
deed,  and  put  there  for  a  purpose,  are  not  to  be  lightly  considered 
nor  arbitrarily  put  aside.  The  words  in  the  deed  before  us  were 
deliberately  written  in  the  instrument,  are  there  for  a  purpose,  and 
are  not  without  meaning.  We  can  assign  them  a  meaning  without 
encroaching  upon  any  rule  of  law,  and  by  doing  this,  can  give  just 
effect  to  the  intention  oi  .:c!  gnintor.  Our  reason  for  asserting 
that  we  can  give  them  a  meaning  and  thus  effectuate  the  intention 
of  the  grantor  is  this:  The  real  consideration  of  the  deed  is  the 
love  and  affection  which  the  grantor  bore  to  Nancy  West  and  her 
"present  heirs,"  and  it  was  these  persons  jointly,  and  not  Nancy 
West  alone,  that  he  intended  to  make  the  recipients  of  his  bounty. 
Our  reason  for  asserting  that  we  can  assign  a  meaning  to  the  words 
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that  will  carry  the  estate  where  the  grantor  meant  it  to  go,  with- 
ont  yiolating  any  rale  of  law,  is  this:  That  such  words  are  descrip- 
tive of  a  class  who  shall  take  the  estate,  and  are  not  words  carrying 
an  estate  to  the  first-named  person  in  severalty  and  to  her  succes- 
sors in  perpetuity,  and  consequently  they  operate  to  convey  a  joint 
estate  to  persons  in  being.  The  class,  of  which  the  words  used  in 
this  deed  are  descriptive,  is  composed  of  Nancy  West  and  her 
*'  present  heirs  "  jointly,  and  as  she  can  have  no  heirs  while  living, 
they  mean  heirs  presumptive.     Broom  Leg.  Max.  521. 

The  case,  although  a  rare  one,  is  not  novel  nor  are  the  principles 
which  govern  it  new  to  the  law.  Words  of  limitation  are  words 
used  as  descriptive  of  persons  who  are  to  take  as  the  successors  of 
the  first  person  named,  and  the  word  '^ heirs"  is  usually  such  a 
word.  The  word  is  however  not  always  assigned  that  force.  Pres- 
ton says,  it  cannot  have  that  force  if  the  "  intention  steers  clear 
of  the  reason  of  the  rule  or  of  its  liberal  terms."  Preston  Estates, 
275.  The  intention  in  this  instance  does  ''steer  clear,"  for  as  it  is 
prefectly  obvious  that  Nancy  West  could  not  have  "  present  heirs," 
the  reason  of  the  rule  is  avoided,  and  the  words  "  present  heirs  "  can 
only  be  regarded  as  descriptive  of  a  class  who  are  to  jointly  take 
the  estate  with  the  grantee  expressly  named.  Recurring  to  Preston, 
we  find  it  written  by  him,  that  "  After  the  intention  is  fixed,  the 
law  decides  on  the  gift;  allowing  the  intention  to  govern,  as  often 
as  it  is  clear  that  the  word  '  heirs '  is  not  used,  as  descriptive  of  the 
class  of  legal  successors,  but  in  designation  of  an  individual  or  of 
particular  persons."    Preston  Estates,  275. 

In  Feame  on  Remainders  it  is  said,  in  speaking  of  the  rule  in 
Shtlley^s  case,  that  "The  rule  will  not  be  applied  if  there  are  any 
words  mediately  or  indirectly,  yet  unequivocally,  denoting  that  the 
persons  who  are  to  succeed  are  individuals  other  than  persons  who 
are  to  take  simply  as  heirs  general  or  special  of  the  ancestor."  2 
Fearne  Remainders,  239.  At  another  place  this  author  says:  "  But 
if  there  are  any  words  referring  not  merely  to  the  mode  of  succes- 
sion, but  to  the  objects  of  succession,  and  clearly  and  unequivocally 
explaining  or  indicating  them  to  be  individuals  other  than  persons 
who  are  to  take  simply  as  heirs  general  or  special  of  the  ancestor, 
the  rule  will  not  apply."    2  Feame,  supra ^  238. 

Chancellor  Kent  says:  **  Where  the  testator  annexes  words  of 
explanation  to  the  word  heirs,  as  to  the  heirs  of  A.,  now  living, 
showing  thereby  that  he  meant  by  the  word  heirs  a  mere  descrrptio 
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persanaruni,  or  specific  designation  ot  certain  individaals,''  the  case 
18  not  within  the  rule  in  Shelletf^s  case.      4  Kent  Com.  ;sS21. 

In  Day'hison  y.  Beaumont,  I  P.  Wms.  229.  the  proyision  reads 
thns:  To  '^  the  first  son  of  his  (the  testator's)  body  lawfully  be- 
gotten, and  the  heirs  male  of  such  first  son  lawfully  issuing,"  and 
it  was  held  that  this  was  a  description  of  the  person  who  was  to 
take. 

The  devise  in  Burchett  v.  Durdani,  2  Ventr.  311*,  was:  "  I  give 
to  my  cousin  John  Higdcn  and  his  heirs,  during  the  life  only  of 
Robert  Durdant,  my  kinsman,  all  those  my  messuages,  etc,  in 
Chobham  in  the  county  of  Surrey;  upon  this  trust  and  confidence, 
that  he  the  said  John  Higden  and- his  heirs,  shall  permit  and  suf- 
fer the  said  Robert  Durdant,  during  his  life,  to  haye  and  receive 
the  rents  and  profits  thereof,  which  shall  yearly  grow  due  and  pay- 
able. *  *  And  from  and  after  the  decesise  of  Robert  Durdant, 
then  do  I  giyc  the  said  lands  and  premises  in  Chobham  unto  the 
heirs  males  of  the  body  of  him  the  said  Robert  Durdant  now  living, 
and  to  such  other  heirs  male  and  female  as  he  shall  hereafter  hap- 
pen to  have  of  his  body  ;  and  for  want  of  such  heirs,  then  to  tl' 
use  and  behoof  of  my  cousin  Gideon  Durdant  and  the  heirs  of  hi^ 
body." 

The  holding  of  the  court,  as  the  reporter  giyes  it,  was:  "That 
this  Wiis  a  remainder  vested  in  George  Duniant;  for  the  remainder 
being  limited  to  the  heirs  of  the  body  of  Robert  Durdant,  now  liv- 
ing, and  George  being  found  to  be  then  the  only  son,  it  was  a  suffi- 
cient designation  of  the  person,  and  as  much  as  if  it  had  been  said, 
to  his  heir  apparent,"  and  that  * 'George  Durdant  took  an  estate  tail" 

The  rciisoning  of  the  court  was,  that  as  the  person  named  could 
not  have  heirs  in  his  life-time,  the  testator  must  be  taken  to  have 
employed  the  words  found  in  the  devise  as  descriptive  of  the  per- 
son who  should  take  a  present  estate,  and  not  as  designating  the 
Huccessors  of  the  first  taker. 

In  Vanaorsdall  v.  Van  Deveniery  61  Barb.  137,  the  language  of 
the  will  was:  **  Fourth.  I  give  and  bequeath  to  the  legal  heirs  of 
my  brother,  Abram  Vannorsdall,  deceased.  Fifth.  And  the  legsl 
heirs  of  my  sister,  Maria  Snyder,  deceased.  Sixth.  I  give  and  be- 
queath to  the  heirs  of  my  brother-in-law,  William  Van  Deventer. 
all  my  real  estate  at  the  death  of  my  wife,  Elizabeth,  to  be  divided 


»S<»e  Brouf/hton  v.  T^ngley,  2  Salk.  679,  where  Holt,  C.  J.,  says  that  the ca*^ 

ill  Ventr.  is  not  law. — Rep. 
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equally  betwi^eu  each  of  the  heirs  above  wamed  after  tlie  decease  of 
my  wife.  Elizabeth  Vaunorsdall,"  and  the  court  held  that  tht*  word 
"  hoir3  "  should  be  held  to  meua  children  of  the  persons  named. 

In  Simms  v.  Garrot,  1  Do  v.  &  B.  Eq.  303,  it  was  decided  that 
"A  legacy  to  the  lawful  heirs  of  A.,  when  it  apj>eurs  in  tlie  will 
that  he  is  living,  is  equivalent,  as  a  description,  to  a  logiicy  to  hie 
next  of  kin,  or  to  his  children." 

In  Ooodright  v.  White,  2  W.  Bl.  1010,  the  devise  was  to  Mar- 
garet White  and  her  heirs,  now  living,  and  it  was  held  that  the 
case  was  not  within  the  rule.  There  are  other  cases  dechiring  a 
like  doctrine,  but  we  deem  it  unnecessary  to  comment  upon  thorn. 
Heard  v.  Ilorton,  1  Denio,  165  ;  James  v.  Richardson,  1  Ventr. 
334;  Roberts  y,  Oghourne,  37  Ala.  174;  Powell  y.  Olefin,  21  Ala. 
458. 

In  Shimer  v.  Jfanji,  supra,  we  examined  this  general  subject 
and  marked  the  distinctioii  between  cases  where  the  words  *•  heir" 
and  "heira"  were  employed  iis  words  of  limitation,  and  those 
where,  by  the  force  of  suj)enidded  words,  these  words  were  deemed 
to  be  descriptive  of  a  class  who  should  take,  and  held  that  in  the 
one  ciise  they  denoted  successorship  under  the  laws  of  descent,  and 
in  the  otlier  denoted  individuals  who  should  take  tlie  estate 
granted,  and  that  as  used  in  the  instrument  then  before  us  they 
denoted  successorship.  We  now  encounter  a  case  where  th(\v  do 
not  denote  successorship,  but  describe  a  class  who  sliaU  take  tiie 
estate. 

It  has  been  very  often  held  —  there  is,  indeed,  no  conflict  upon 
the  question  —  that  the  technical  words  may  bo  ex]>lained  by  su- 
peradded words,  and  that  where  it  clearly  and  unequivocally  ap- 
pears that  the  word  "heirs"  was  not  used  in  its  technical  smse,  it 
will  be  assigned  the  meaning  given  it  by  the  person  by  whom  it 
was  used.  Shimer  v.  Mann,  supra,  ifide  auth.  p.  193;  Ridf/efoa^ 
V.  Lanphear,  supra;  Rappy.  Mafthias,  35  Ind.  332;  Cleveland  v. 
Spilman,  25  Ind.  95. 

We  know  that  wills  are  construed  with  more  liberality  than 
deeds,  and  that  courts  are  less  inclined  to  depart  from  the  techni- 
cal meaning:  of  the  word  'Mieirs*'  in  the  one  case  than  in  the  otiior. 
^Mmer  t.  Jfann,  supra;  Ridrjeivarf  v.  lytphnear,  supra  ;  Cleveland 
V.  Spilman,  supra.  But  in  the  case  before  us  the  meaning  of  the 
instrument  is  too  plain  to  admit  of  doubt.  It  is  certain  that  the 
often  reix»ated  words  **  present  heirs  "  have  some  meaning,  and  it 
Vol.  LII  —  82 
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is  equally  clear  that  thej.can  only  mean  heirs  apparent,  who  in 
this  instance  were  the  children  of  the  person  named. 

In  Darbison  v.  Beaunioniy  supra,  it  was  said:  ^'  That  the  word 
'  heir '  had  in  law  several  significations;  in  the  strictest,  it  signified 
one  who  had  succeeded  to  a  dead  ancestor  ;  but  in  a  more  general 
sense,  it  signified  an  heir  apparent,  which  supposed  the  ancestor  to 
be  living,"  and  it  was  there  held,  as  we  hold  here,  that  the  word 
was  used  in  the  hitter  sense.  The  court  in  Blake  y.  Stone,  27  Vt. 
475,  applied  this  principle  to  a  deed  wherein  the  habendum  was  as 
follows  :  ''To  have  and  to  hold  the  same  to  the  said  Leonard 
Burt  for  and  during  the  term  of  his,  the  said  Leonard  Burt's  natu- 
ral life,  and  no  longer,  and  in  remainder  to  the  heirs  of  his,  the 
said  Leonard  Burt's,  body  (Charles  Burt,  son  of  the  said  Leonard, 
excepted  L  forever."  In  Prior  v.  Quackendush,  29  Ind.  475,  the 
question  arose  upon  a  deed,  and  it  was  held  that  the  superadded 
words  controlled  the  technical  terms  and  created  a  life-estate.  It 
is  not  possible  that  a  deed  containing  the  usual  word  ''heirs" 
should  in  all  cases  be  held  to  carry  a  fee,  for  there  may  be  other 
words  which  will  give  force  and  effect  to  the  deed  and  which  will 
control  the  word  '*  heirs,"  for  no  one  would  seriously  insist  that  if 
the  word  "apparent"  was  prefixed,  the  technical  meaning  would 
not  he  changed.  The  rule  is  that  it  is  only  where  the  word  is  used 
in  its  technical  sense  that  it  necessarily  operates  to  convey  a  fee. 
An  eminent  lawyer  says :  "The  word  *  heirs,*  or  'heirs  of  the 
body,'  must  be  used  in  their  technical  sense,  as  importing  a  class 
of  persons  to  take  indefinitely  in  succession.  Hence  if  it  appears 
that  the  words  were  not  employed  in  this  sense,  but  inaccurately, 
as  designating  particular  individuals  only,  as  if  the  limitation  were 
to  the  heirs  now  living,  the  rule  in  Shelley* s  case  would  not  be  ap- 
plicable ;  but  the  persons  who,  at  the  time  of  the  limitation,  were 
the  ancestor's  heirs  apparent,  or  presumptive,  would  take  a  vested 
remainder."  2  Minor  Inst.  343.  This  principle  applies  here.  It  is 
evident  that  the  grantor  did  not  use  the  word  "  heirs  "  in  its  tech- 
nical sense,  for  it  is  inconceivable  that  he  should  bear  natural  love 
and  affection  to  those  who  should  succeed  in  an  indefinite  line  the 
daughter  whom  he  named.  The  words  "present  heirs"  are  quite 
us  expressive  and  clear  as  the  words  "  heirs  now  living,"  and  it  is 
obvious  that  the  grantor  meant  to  grant  the  estate  to  living  per- 
sons for  whom  he  cherished  "  natural  love  and  affection." 

There  are  cases  where  words  annexed  to  the  word  "heirs"  may 
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be  rejected  as  repugnant,  but  this  is  not  *  such   a  case.     Here  the 
words  employed  by  the  grantor  describe  the  persons  who  shall  take 
and  do  not  undertake  to  limit  or  define  the  mode  of  succession. 
Words  superadded  to  the  word  "  heirs  "  may  be  rejected  when  they 
undertake  to  limit  the  mode  of  succession  and  to  override  the  rules 
of  law,  but  not  when  they  are  employed  for  the  purpose  of  desig- 
nating the  persons  who  shall  take  the  estate.     If  we  should  assume 
that  the  word  ''heirs"  is  used  in  its  technical  sense,  then  there 
would  be  ground  for  holding  that  there  was  a  repugnancy,  but  this 
we  cannot  assume,  for  the  superadded  words  show  that  it  was  not 
thus  used,  but  was  used  in  the  sense  of  heirs  apparent  or  presump- 
tive.    Counsel  quote  from  Preston  what  we  regard  as  the  true  rule 
upon  the  question  under  immediate  discussion.    That  author  says  : 
"  It  is  also  a  rule,  that  the  limitation  must  not  prescribe  an  order 
of  succession  from  the  purchaser,  differing  from  the  order  of  suc- 
cession  which  the  law  has  established."     Preston   Estates,  461. 
But  this  rule  does  not  govern  here,  for  there  is  here  no  attempt  to 
establish  an  order  of  succession;  there  is  a  description  of  the  grant- 
ees who  shall  take  the  estate  granted,  namely,  "  Nancy  West  and 
her  present  heirs,"  and  not  a  designation  of  those  who  shall  suc- 
ceed.    The  language  employed  by  the  grantor  does  not  prescribe  a 
mode  of  succession,  but  describes  the  persons  who  shall  take  the 
estate  granted.    Nancy  West  and  her  heirs  apparent  are  indicated 
as  the  grantees  ;  they  are  not  described  as  the  successors  of  a  first 
taker.     There  is  no  attempt  to  fix  or  control  the  manner  of  succes- 
sion; the  grantor  simply  indicates  that  he  entertains  natural  love 
and  affection  for  his  daughter  and  her  present  heirs,  and  to  mani- 
fest that  affection,  grants  tcgthem  the  land  conveyed. 

It  was  the  inexorable  rule  of  the  common  law  that  unless  the 
word  '*  heirs  "  was  employed  in  a  deed,  and  employed  in  its  techni- 
cal sense,  an  estate  in  fee  was  not  created,  and  as  the  word  is  not 
so  employed  in  the  deed  before  us,  it  did  not,  under  the  common 
law  rule,  convey  the  fee.  It  is  argued  by  appellant's  counsel  that 
the  grantor  intended  to  convey  the  fee,  and  therefore  that  the  in- 
strument should  be  construed  to  create  an  estate  in  fee  in  Nancy 
West,  but  the  answer  to  this  argument  is  that  the  deed-was  exe- 
cuted in  1851,  and  is  governed  by  the  common-law  rule,  for  ihi 
statute  changing  the  rale  was  not  enacted  until  May  6,  1852. 
Nichohon  v.  Caress,  45  Ind.  479;  Nicholson  v.  Caress,  59  Ind.  39. 
It  is  also  argued  that  the  word  '*  present  "  should  not  be  allowed 
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to  control  the  word  *'  heirs/'  but  this  argument  cannot  preTai], 
for  the  word  is  used  deliberately,  is  several  times  repeated,  and  does 
essentially  modify  and  qualify  the  meaning  of  the  word  which  it 
precedes.  The  signification  which  the  qualifying  word  annexiefl  to 
the  word  *'heire  "  is  not  an  unknown  or  strange  one,  but  is  one 
recognized  by  general  use  and  by  the  law.  Broom  Leg.  Mai.  521. 
The  modification  is  so  essential  as  to  strip  the  word  ^'  heirs  "  of  ite 
technical  meaning  and  give  it  the  general  meaning  of  heirs  appar- 
ent. It  is  impossible  to  escape  this  conclusion  without  holding 
that  in  no  c:ise  can  the  meaning  of  the  term  "  heirs  "  be  modified, 
and  this,  as  the  authorities  cited  verv'  satisfactorily  prove,  would 
be  unreasonable  and  unjust.  It  needs  no  argument  to  prove  that  it 
is  just  to  permit  a  grantor  to  select  and  designate  the  objects  of  his 
bounty,  and  that  it  is  reasonable  to  permit  him  to  affix  his  own 
definition  to  the  words  which  he  employs.  If  Isaiah  Ferguson  had 
used  the  words  **  the  apparent  heirs,"  or  the  words  "  thepresum{>- 
tive  heirs,"  of  Nancy  West,  we  suppose  nobody  would  dream  of 
doubting  that  the  word  ''heirs"  was  not  used  in  its  technical  sense, 
and  the  word  ''  present "  so  clearly  shows  that  he  meant  heirs  pre- 
sumptive that  we  perceive  no  ground  upon  which  it  can  be  even 
plausibly  maintained  that  the  word  ''heirs "  was  used  in  its  tech- 
nical sense. 

Another  view  of  the  case  is  presented  by  counsel,  for  they  main- 
tain that  the  words  employed  in  the  deed  create  an  estate  tail  We 
think  this  position  is  fully  answered  by  Blackfitone*s  statement  of 
tlie  rule:  "  As  the  word  heirs,"  he  says,  *'  is  necessary  to  create  a 
fee,  so  in  further  limitation  of  the  strictness  of  the  feudal  donatioo, 
the  word  body,  or  some  other  words  ^f  procreation,  are  necessan' 
to  make  it  a  fee  tail,  and  ascertain  to  what  heirs  in  particubr  the 
fee  is  limited.  If  therefore  either  the  words  of  inheritance,  or 
words  of  procreation  be  omitted,  albeit  the  others  are  inserted  in 
the  grant,  this  will  not  make  an  estate  tail.  As  if  the  grant  be*to 
a  man  and  his  issue  of  hi»  body,  to  a  man  and  his  seed,  t<^a  man 
and  his  children,  or  offspring;  all  these  are  only  estates  for  life'* 
there  wanting  the  words  of  inheritance,  his  heirs.  So  on  the  other 
hand,  a  gift  to  a  man,  and  his  heirs  male  or  female,  is  an  estate  in 
fee  simple,  and  not  in  fee  tail;  for  there  are  no  words  to  aseertain 
the  body  out  of  which  they  shall  issue.  Indeed  in  last  wills  and 
testaments,  wherein  greater  indulgence  is  allowed,  an  estate  tail 
may  be  created  by  a  devise  to  a  man  and  his  seed,  or  to  a  man  and 
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his  heirs  male;  or  by  other  irregular  modes  of  expression."  2  BL 
Com.  114.  In  the  deed  before  us  the  limitation  is  not  to  the  heirs 
of  the  body  of  Nancy  West,  but  the  grant  is  to  her  and  her  heirs 
apparent,  whether  they  are  or  are  not  the  issue  of  her  body.  There 
iire  therefore  no  words  of  procreation. 

The  question  presented  on  the  motion  to  modify  tlie  judgment 
is  this:  Did  Nancy  West  take  a  life  estate  in  one-half  of  the  lands, 
or  did  she  take  in  common  with  lier  presumptive  heirs,  her  chil- 
dren ?  We  think  that  Nancy  West  and  her  heirs  apparent  took 
the  estate  in  common,  and  that  the  judgment  of  the  court  below  so 
adjudging  was  riglit.  The  rule  is  that  where  a  thing  is  granted  to 
>e\  eral  persons,  and  their  respective  interests  are  not  speci£cally 
designated,  they  take  jointly.  Wilburn  v.  Wilburn,  83  Ind.  55; 
('rockett  v.  Crockett,  22  Eng.  Ch.  Eep.  553;  Allen  v.  Hoytj  5 
Mete.  324. 

Judgment  afflrmeJL 


Oabthage  Turnpike  Company  v.  Andrews. 

(103  Ind.  138.) 

EMence  —  non-expert  opinions  —  health. 

Non-expert  opinions  as  to  tlie  health  and  physical  condition  of  another,  based 

upon  personal  knowledge,  are  competent.* 

4CTI0N  for  personal  injuries  by  negligence.     The  opinion  states 
the  point. 

(?.  O.  Offutty  R.  A,  Black,  J.  H,  Melleit,  E.  H.  Bundy,  W.  A. 
jyuUeUy  B,  L.  Smith  and  W.  J.  Henley^  for  appellant. 

/.  A.  New  and  J,  W,  Jones,  for  appellee. 

ZoLLARS,  J.  One  of  appellant's  bridges,  over  which  appellee  was 
driving,  broke  and  fell^  and  he  was  thereby  injured.  He  brought 
this  action  to  recover  damages,  charging  appellant  with,  negligence 
in  not  maintaining  the  bridge  in  a  proper  and  safe  condition. 

[Unimportant  statements  omitted.] 

James  0.  Batler,  one  of  appellee's  witnesses,  testified  that  he  had 
known  him  sinoe  his  boyhood,  and  had  seen  him  frequently,  and 

♦  See  InhcUntajits  of  layette  v.  IiihabitanU  of  CkesteTTilie,  poet. 
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during  the  five  years  preceding  the  trial  had  lived  near  him.  After 
having  stated  this,  the  following  questions,  over  appellant's  objec- 
tions, were  put  to  the  witness  by  appellee's  counsel,  and  the  fol- 
lowing answers  made,  viz. : 

''  Q.  What  has  been  his  health  and  physical  condition  from  the 
time  you  have  known  him  up  to  the  time  of  his  injury?  A.  Why, 
his  health  up  to  that  time  was  good;  he  seemed  to  be  stout  and 
hearty,  so  far  as  I  know. 

"  Q.  What  was  his  physical  appearance?  A.  Why,  he  appeared 
to  be  stout  and  hearty. 

''  Q.  Was  there  any  other  appearance?  A.  He  was  a  good,  sound- 
looking  man,  with  some  life  about  him. 

''Q.  How  was  he  as  to  flesh  before  this  injury?  A.  He  was 
fleshy;  a  good  deal  fleshier  than  he  is  now. 

''  Q.  How  was  he  as  to  weight?  A.  He  was  a  good  deal  heavier 
than  he  is  now;  he  used  to  weigh  from  one  hundred  and  eighty  to 
one  hundred  and  eighty -five  pounds. 

''  Q.  Since  the  injury  what  has  been  the  condition  of  his  health? 
A.  He  has  had  but  very  poor  health. 

'^Q.  What  has  been  his  physical  appearance?  A.  He  has  been 
very  weak  and  slow;  he  does  not  seem  like  the  same  man  hardly,  in 
physical  strength. 

'*  Q.  How  as  to  his  flesh  and  weight  since  the  injury?  A.  Well, 
he  has  fallen  off  considerably. 

'^  Q.  What  changes,  if  any,  have  you  observed  in  the  expression 
of  his  countenance?  A.  He  did  not  look  like  the  same  man  hardly; 
that  is,  to  the  best  of  my  knowledge;  he  did  not  seem  to  notice 
things  like  he  used  to." 

James  Anderson,  another  of  appellee's  witnesses,  testified  that  he 
had  known  him  intimately  and  seen  him  often  during  the  last 
twenty-four  years.  After  having  thus  testified,  the  following  ques- 
tions, over  appellant's  objections,  were  propounded  to  the  witness, 
to  which  he  made  the  following  answers: 

''  Q.  What  was  his  physical  condition  as  to  health  up  to  the  time 
of  the  injury?  A.  Well,  his  appearance  looked  like  he  might  be  a 
stout  man;  I  always  supposed  he  was  from  his  appearance;  of 
course,  I  am  no  doctor;  he  had  a  healthy  look. 

''  Q.  What  was  his  condition  as  to  health  and  physical  condition 
on  yesterday?  A.  Why,  he  looked  very  much  worn  down  to  what 
he  was  the  last  time  I  saw  him." 
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The  substance  of  the  testimony  of  these  witnesses,  taken  as  a 
whole,  is  that  from  their  long  and  intimate  acqaaintance  with  ap- 
pellee, from  their  observations  of  him,  and  his  physical  appearance, 
certain  characteristics  of  which  they  gave,  in  their  judgment,  he 
was  a  stout  and  healthy  man  before  the  injury,  and  sick  and  not  so 
stout  thereafter.  Taken  as  a  whole,  the  most  that  can  be  fairly  said 
is  that  the  testimony  amounts  to  the  opinions  of  the  witnesses,  based 
upon  their  observation  and  the  facts  stated. 

It  would  have  been  more  orderly  to  have  drawn  out  all  of  the 
statements  of  the  witnesses  before  asking  their  judgment  or  opin- 
ion, but  as  the  jury  were  put  in  possession  of  the  facts  as  a  part  of 
the  testimony  in  chief,  it  would  seem  that  the  manner  and  order  in 
which  it  was  done  ought  not  to  be  fatal  to  appellee's  case.  It 
should  be  observed  too  that  the  objections  below  were  not  that  the 
witnesses  had  not  stated  the  facts  upon  which  they  based  their 
opinions.  The  objections  were  broad  and  general  ones,  that  the 
witnesses  could  not  give  their  opinion,  because  they  were  not  expei'ts. 

Regarding  the  testimony  as  we  think  it  should  be  regarded,  it  is 
brought  within  the  general  rule  that  non-expert  witnesses  may  give 
their  opinions,  if  they  state,  as  far  as  possible,  the  facts  and  obser- 
vations upon  which  they  are  based.  That  non-expert  witnesses  may 
thus  give  their  opinions  is  well  settled  by  the  adjudications  of  this 
court.  HotLse  v.  Fort,  4  Blackf.  :^93;  City  of  Indianapolis  v.  Huffer^ 
30  Ind.  235;  Benson  v.  McFadden,  50  Ind.  431;  Holten  v.  Board, 
etc,  55  Ind.  194;  Coffman  v.  Reeves,  62  Ind.  334;  State  v.  Neiiolin, 
69  Ind.  108;  Mills  v.  Wifiter,  94  Ind.  329. 

That  a  non-expert  may  give  an  opinion  at  all  is  the  rule  of  neces- 
sity. He  must  in  all  cases,  so  far  as  possible,  state  the  facts  upon 
which  he  bases  his  opinions.  When  the  case  is  one  in  which  all 
the  facts  can  be  presented  to  the  jury,  then  no  opinion  can  be  given, 
because  the  jury  are  as  well  qualified  as  the  witness  to  form  a  con- 
clusion. But  there  are  cases  where  the  witness  cannot  put  before 
the  jury,  in  an  intelligible  and  comprehensible  form,  the  whole 
ground  of  his  judgment  or  opinion.  When  questions  as  to  the  con- 
ditions of  the  mind  and  body  are  the  questions  in  issue,  there  are 
often  many  things  in  the  acts,  deportment  and  appearance  of  the 
party  which  create  a  fixed  and  reliable  judgment  in  the  mind  of 
the  observer  that  cannot  be  conveyed  in  words  to  the  jury.  That 
a  person  appears  to  be  sad  or  sick  may  well  be  known  by  observa- 
tion, and  yet  there  is  no  way  to  describe  the  appearance  except  by 
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the  words  that  necessarily  embody  the  conclusion  reached  by  obser- 
Tation.  In  such  cases,  if  the  witness  states  that  he  is  acquainted 
with,  has  had  opportunity  to  and  has  observed  the  party,  this,  it 
has  been  held,  is  sufScient  to  render  the  witness  competent  to  state 
the  condition  of  the  party  mentally  or  phj'sically.  The  weight  to 
be  given  to  such  evidence,  of  course,  will  depend  upon  the  intelli- 
gence of  the  witness,  the  intimacy  of  his  acquaintance  with  the 
party,  and  upon  other  things  that  may  appear  by  the  examination 
in  chief,  and  by  a  cross-examination.  Bennett  v.  Meehan,  83  Ind. 
56C;  s.  c,  43  Am.  Rep.  78,  and  cases  there  cited. 

In  this  case  the  court  quoted  with  approval  from  1  Whart.  Ev., 
§  512.  "  So  an  opinion  can  be  given  by  a  non-expert  as  to  matters 
with  which  he  is  specially  acquainted,  but  which  cannot  be  specifi- 
cally described."  Loshbangh  v.  Birdsell,  90  Ind,  466.  In  this  case 
the  court  quoted  with  approval  from  1  Greenl.  Ev.,  §  440,  as  fol- 
lows: "Xon-experts  may  give  their  opinions  on  questions  of  iden- 
tity, resemblance,  apparent  condition  of  body  or  mind,  intoxication, 
insanity,  sickness,  health,  value,  conduct  and  bearing,  whether 
friendly  or  hostile,  and  the  like."  The  same  quotation  was  made 
with  approval  in  the  case  of  Johnson  v.  Thompson,  72  Ind.  167;  8. 
c,  37  Am.  Rep.  152.  See  also  Yost  v.  Conrop,  93  Ind.  464;  s.  c, 
47  Am.  Rep.  156;  Indiana^  etc,  Ry.  Co.  t.  Hale,  93  Ind.  79;  Oood- 
win  T.  Sfatc,  96  Ind.  550;  Hamm  v.  Romine,  98  Ind.  77;  Wilkinson 
V.  Mosely,  30  Ala.  562;  Blackman  v.  Johnson,  35  Ala.  252;  South 
and  ^Korth  Ala.  R.  Oo.  t.  McLendon,  63  Ala.  266;  Chicago,  etc,  R. 
Co,  V.  George,  19  111.  510;  WilHs  v.  Quimhy,  11  Foster,  485;  MxoH 
V.  Van  Buren,  33  Mich.  49;  s.  c,  20  Am.  Rep.  668;  Cuher  v. 
Dmight,  6  Gray,  444;  Irish  v.  Smith,  8  S.  &  R.  573;  Parkers. 
Boston,  etc.,  Co.,  109  Mass.  449;  Best  Ev.  494;  Commonwealth  t. 
Sfurtivant,  117  Mass.  1'22;  s.  c,  19  Am.  Rep.  401;  Evansy.  People, 
12  Mich.  27;  Abbott  Trial  Ev.  599,  600.  Under  our  own  cases, 
and  those  above  cited,  some  of  which  carry  the  rule  further  than  it 
is  necessary  for  us  to  extend  it  here,  the  testimony  objected  to  was 
competent. 

[Minor  pomts  omitted.] 

After  an  examination  of  the  several  questions  discussed  by  coan- 
sel,  we  have  reached  the  conclusion  that  there  is  no  error  in  the 
record  for  which  the  judgment  should  be  reversed.  It  is  therefore 
affirmed  with  costs. 

Judgment  affirmed. 
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Vigo  Agricultural  Society  v.  Brumfibl. 

(102  Ind.  146.) 
Bd0ment  —  agricultural  society —  loss  of  exhiMtor^s  articles. 

An  agricuitaial  sooiety,  ioTiting  persons  to  lend  articles  for  exhibition  at  a^ 
fair,  and  promising  to  take  care  of  tliem,  is  responsible  if  they  are  stolen  bj 
its  negligence. 

ACTION  for  loss  of  property  by  negligence.    The  opinion  states 
the  case.     The  plaintiff  had  jadgment  below. 

4 

S,  C.  Davis  and  S.  B.  Davis,  for  appellant. 

/.  AT.  Pierce,  T.  W,  Harper  and  B,  E,  Rhoads,  for  appellee. 

Elliott,  J.  Gathered  into  a  condensed  form,  the  material  aver- 
ments of  the  appellee's  complaint  are  these:  The  Vigo  Agricultural 
Society  is  an  association,  organized  under  the  laws  of  the  State  for 
the  purpose  of  conducting  fairs  for  the  exhibition  of  agricultural 
pnxlucts,  manufactured  articles,  and  other  things.  Prior  to  Septem- 
W,  1883,  the  society  issued  advertisements  inviting  persons  to 
place  articles  on  exhibition  at  a  fair  to  be  held  in  that  month.  The 
society  agreed  to  take  care  of  articles  placed  on  its  ground  by  ex- 
hibitors. The  appellee,  in  response  to  the  invitation  of  the  society, 
did  put  a  gun  of  which  he  was  the  owner  on  exhibition  in  the  place 
appropriated  for  that  purpose,  and  while  the  gun  ''  was  in  the  care 
iuid  keeping  of  the  society,"  it  negligently  and  carelessly  suffered  it 
to  be  stolen,  without  any  fault  on  the  part  of  the  appellee. 

The  question  presented  by  the  demurrer  to  the  complaint  is  not 
as  to  the  general  duties  and  liabilities  of  an  agricultural  association, 
but  the  question  is  as  to  the  law  upon  the  facts  pleaded.  The  case 
made  by  the  complaint  is  one  of  bailment.  The  bailment  was  not 
a  gratuitous  one,  for  the  reason  that  the  exhibition  of  the  gun,  in 
response  to  the  invitation  contained  in  the  advertisement  of  the  ap- 
l)ellant,  constituted  a  consideration  for  the  undertaking.  It  may 
he  true  that  both  parties  derived  a  benefit,  but  this  did  not  strip 
the  contract  of  its  character,  that  of  a  bailment  for  reward.  The 
reward  was  not,  it  is  true,  in  money,  but  it  was  nevertheless  a  re- 
ward in  the  form  of  an  act  performed  at  the  request  of  the  bailee. 
Vol.  LTI  —  83 
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An  association  which  invites  persons  to  supply  articles  to  enable  it 
to  conduct  an  exhibition  receives  some  consideration  from  the  per- 
son who  responds  to  its  invitation  by  placing  articles  in  its  care  for 
exhibition. 

Where  a  consideration  of  an  indeterminate  valne  is  agreed  upon 
by  the  parties,  the  courts  will  not  undertake  to  determine  its  ade- 
quacy^  but  will  respect  the  judgment  of  the  parties  and  enforce 
their  contract.  Wolford  v.  Powers,  85  Ind.  294;  s.  c,  44  Am.  Rep. 
16;  Williamson  v.  Hitner,  79  Ind.  233;  Neidefer  v.  Chadain^  71 
Ind.  363;  8.  c,  36  Am.  Rep.  198;  S^mck  v.  Fierson,  68  Ind.  405; 
s.  c,  34  Am.  Rep.  269;  Brrker  v.  Roberts,  14  Ind.  55*^;  Harde^^tt/  v. 
Smithy  3  Ind.  39.  The  complaint  avers  that  there  was  an  agree- 
ment to  take  care  of  the  gun,  and  the  facts  stated  show  a  sufficient 
consideration  for  the  agreement,  and  as  the  contract  was  one  of 
bailment  for  hire,  the  bailee  is  responsible  for  the  loss  resulting 
from  its  negligence.  The  agreement  bound  the  society,  and  if  its 
negligence  caused  the  loss,  it  must  respond.  What  the  rule  would 
be  where  there  was  no  promise  to  bestow  care  upon  the  articles  ex- 
hibited, we  need  not  decide,  for  here  was,  as  the  complaint  avers 
and  the  demurrer  admits,  a  promise  which  created  a  bailment. 

The  appellant  demurred  to  the  evidence,  and  it  is  necessary,  be 
fore  entering  upon  the  discussion  of  the  main  question,  to  ascertain 
and  state  the  rules  which  must  guide  us  in  considering  the  evi- 
dence. 

[Omitting  this.] 

The  testimony  shows  that  the  gun  was  taken  to  the  office  of  the 
secretary  of  the  society,  where  entries  were  made  by  the  exhib- 
itors; that  it  was  entered  in  the  proper  book;  that  appellee's  agent 
was  provided  with  an  exhibitor's  tag,  directed  to  attach  it  to  the 
gun  and  place  it  in  the  "  Mechanical  Hall,'*  and  that  he  obeyed  the 
directions  given  him.  This  hall  was  a  large  building  and  very 
insecurely  fastened.  It  was  not  guarded  by  any  policeman  or  by 
any  other  person.  It  was  proved  that  the  chief  of  police  of  the 
city  of  Terre  Haute,  who  was  employed  to  take  charge  of  the 
policemen  engaged*  about  the  fair  grounds,  suggested  to  one  of 
the  principal  officers  of  the  society  that  there  should  be  some  police- 
men stationed  about  the  "  hall,"  but  that  officer  directed  him  not 
to  place  any  policemen  about  it,  stating  that  "there  was  nothing 
in  it."  In  making  this  statement,  the  officer  was  in  error,  for  there 
were  articles  of  value  in  it  besides  the  appellee's  gun.     From  the 
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hall,  where  it  had  been  placed  by  direction  of  the  secretary,  it  was 
stolen  and  carried  away.  Sometime  prior  to  the  time  the  fair  was 
held,  the  society  issued  advertisements  inviting  persons  to  place 
articles  on  exhibition,  and  these  advertisements  were  seen  and  read 
by  the  appellee,  who  was  induced  by  them  to  place  his  gun  on  exhi- 
bition. In  one  of  the  rules  issued  by  the  society,  and  contained  in 
one  of  itp  advertising  pamphlets,  was  the  following:  "The  associa- 
tion will  keep  an  efficient  police  force  on  the  grounds  day  and  niglit 
to  take  care  of  articles  on  exhibition,  but  will  not  be  responsible  for 
any  damages.** 

The  clear  and  indeed  the  only  legitimate  inference  from  the  evi- 
dence is.  that  the  appellant  neglected  to  keep  an  efficient  police 
force  on  the  grounds.  It  appears  that  the  attention  of  its  officers 
was  called  to  the  inadequacy  of  the  police;  to  the  fact  that  one  place 
where  valuable  articles  were  kept  was  wholly  without  guard  or  pro- 
tection. At  a  few  places  on  the  grounds  there  were  policemen  on 
guard,  but  none  about  the  building  where  the  appellee's  gun  was 
placed.  So  far  as  that  spot  was  ^eoncerned,  it  was  as  if  there  had 
been  no  police  protection  at  all  supplied. 

We  do  not  deem  it  necessary  or  proper  to  discuss  the  general 
question  as  to  the  duties  and  liabilities  of  agricultural  societies 
organized  for  the  purpose  of  conducting  fairs,  for  here  the  question 
is  very  much  narrower.  The  question  here  is  as  to  the  liability  of 
a  society  that  invites  and  secures  the  exhibition  of  articles  at  its 
fair  upon  the  promise  to  ''keep  an  efficient  police  force  on  the 
ground  day  and  night  to  take  care  of  articles  on  exhibition.**  It 
may  be  true  that  where  there  is  no  promise  of  this  character  the 
exhibitor  assumes  the  risk,  but  as  there  is  here  a  promise,  that 
question  is  not  before  us,  and  of  course  is  not  decided. 

It  is  an  elementary  principle  that  where  a  party  publishes  an  offer 
to  the  world,  and  before  it  is  withdrawn  another  acts  upon  it,  the 
party  making  the  offer  is  bound  to  perform  his  promise.  An 
American  author  says:  "  I  may  bind  myself  contractually  by  a  gen- 
eral proposal  to  do  a  particular  thing  for  the  benefit  of  any  person 
who  renders  me  a  particular  service,  or  takes  part  with  me  in  a 
common  risk.**  1  Whart.  Cont.,  §  24.  The  foundation  and  extent 
of  this  doctrine  is  well  and  philosophically  discussed  by  an  English 
writer  who  has  collected  many  cases  of  different  kinds  illustrating 
the  various  phases  of  the  subject.  Pollock  Cont.  174.  The  essen- 
tial difference  between  what  Pollock  calls  a  contract  by  advertise- 
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ment,  and  an  ordinar^ragreemenfc,  is  that  in  the  former  case  there 
is  no  complete  contraot  until  performance,  while  in  the  latter  there 
is  a  contract  as  soon  as  there  is  an  acceptance  of  the  proposal.  The 
principle  we  have  stated  finds  its  most  frequent  illustration  and  ap- 
plication in  cases  of  the  offer  of  rewards,  but  it  is  by  no  means  con- 
fined'to  auch  cases.  It  is  the  principle  which  governs  in  the  cases  of 
the  publication  of .  time»-tables  and  rules  by  railroad  compaDies. 
Crocker  v.  Ntue  LoJidon,  etc.,  R.  Co.,  24  Conn.  249;  Sears  \, East- 
ern Railroad  Co.,  14  Allen,  433;  Benton  v.  Great  Xorthern  Ry,  Co., 
5  E.  &  B.  860.  It  is  also  the  principle  which  controls  in  cases  of 
general. circular  letters,. and  in  prospectuses  by  joint  stock  com- 
l)anies  and  corporations.  Ex  parte  Asiatic  Banking  Corporation, 
L.  R,  2  Ch.  App.  Cas.  391;  Maitland  v.  Bank,  etc,  38  L.  J.  Eq. 
3G:3;  Warlow  v.  Harrison,  1  E.  &  E.  295;  Adavis'  case,  L  R.,13 
Ecj.  474.  In  the  case  ;bef ore  us  the  appellee  performed  the  act  re- 
quired of  him  by  the  party  who  issued  the  advertisement,  and  the 
contract  was  therefore  complete. 

As.  the.  appellant  promised  to  do  a  specified  act  if  the  appellee 
would  place  his  property  on  exhibition,  and  as  the  appellee  did  do 
this,  it  is  impossible  to  hold  that  the  former  assumed  no  duties 
without  running  counter  to  the  best  settled  and  most  generally 
known  rules,  of  law.  The  promise  means  something,  and  if  it  does, 
then  it  did  create  an  obligation.  Eitber  the  promise  imposed  some 
duty  on  the  promisor,,  or  it  is  utterly  meaningless;  but  it  is  not 
meaningless,  and  therefore  it  did  impose  some  duty,  and  that  duty 
was,  in  the  very  words  of  the  promise  itself,  to  "keep  an  eflScient 
police  force  on  the  grounds  day  and  night  to  take  care  of  articles 
on«  exhibition." 

If  a  police  force  had  been  kept  as  promised,  then  a  radically  dif- 
ferent case  would  have  been  before  us;  but  the  clear  inference  from 
the  evidence  is  that  .no  force  was  kept  about  the  hall  where  the 
property  of  the  appellee  was  placed.  The  reason  there  were  no  po- 
licemen stationed  there  .was.  because  the  appellant  was  negligently 
ignorant  of  the  fact  that  thei'C  was  at  that  place  the  property  of 
exhibitors  put  there,  in  response  to  an  invitation  and  in  accordance 
with  the 'directions  of  the  appellant's  officers. 

It  needs,  neither  the  citation. of  authorities  nor  the  statement  of 
arguments  to  prove  that,  if  one  assumes  a  duty,  and  negligently 
omits  to  perform  it,,  he  must  answer  to  the  person  to  whom  the 
duty  was. owing  for  the  loss  occasioned  by  the  negligence. 
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The  liability  of  the  appellant  does  not  arise  out  of  the  fact  that 
the  gun  was  stolen,  but  springs  from  the. fact  that  there  was  a  neg- 
ligent omission  of  tlie  duty  which  the  appellant  had  assumed.  The 
evidence  fully  tends  to  show  that  the  negligent  omission  of  the 
duty  was  the  cause  of  the  loss,  and  this  is  sufiici.ent  It  is  sufficient 
where  a  cause  is  submitted  to  a  jury,  and  even  in  prosecutions  for  the 
highest  of  crimes,  that  the  circumstances  lead  by  a  just  proeess'  of 
inference  to  the  conclusion  reached,  and  certainly  this  is  sufficient 
where  the  defendant  demurs  to  the  evidence.  The  general  rule  is 
that  conclusions  may  be  deduced  from  the  facts  proved,  and  here 
there  were  abundant  facts  justifying  the'Oancluwons-'of'.the  trial 
court  upon  every  material  point,  but  the  rule  is  heremiore  libm*al 
to  the  plaintiff  than  the  general  one,  for  here  the  demurrer  admits 
all  the  facts  and  inferences. 

Counsel  for  the  appellant  do  not  refer  to  or  place  any  stress  upon 
the  clause  in  the  society's  rules  reading,  **but  will  not  be  responsi- 
ble for  any  damages,"  and  it  may  be  that  wo  do  an  unnecessary 
thing  in  noticing  it,  but  we  have  thought  best  not  to  pass  it  entirely 
unnoticed.  It  is  evident  that  the  clause  quoted,  does  aiot  withdraw 
the  promise  **  to  keep  an  efficient  police  force  on  the  grounds  day 
and  night  to  take  care  of  the  articles  on  exJiibition,"  but  that  it 
simply  means  that  the  society  will  furnish,  a  police  force,  and  hav- 
ing furnished  such  a  force,  will  not  be  responsible  for  losses.  It 
would  violate  the  plain  meaning  of  the  language  to  give  the  provis- 
ion any  other  interpretation.  If  the  promise  to  provide  a  police 
force  had  been  com[)lied  with,  then,  under  the  clause  quoted,  the 
society  would  have  been  absolved  from  all  liability,  but  the  effect  of 
that  direct  promise  is  not  made  null  by  the  clause  declaring  that 
the  society  will  not  be  responsible,  for  it  is  very  plain  that  this 
clause  can  only  be  construed  to  absolve  from  responsibility  in  case 
the  promise  is  kept. 

The  question  as  to  the  regularity  of  the  entry  of  the .  gun  is  set- 
tled by  the  admissions  of  the  secretary  of  the  society,',  and  upon  a 
demurrer  to  the  evidence,  there  can  be  no  question  made  ^as  to  the 
probability  or  improbability  of  the  testimony. 

Jvdgment  affirmed. 
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(108Ind.flB.) 
Praud-^mpeaching  fraudulent  tranrfer  by  non-reHderU—necemipfarjtidgmetU. 

A  judgment  setting  aside  a  fraudulent  transfer  of  corporate  stock  bj  a  non- 
resident may  be  rendered  upon  constructive  service  of  process,  and  it  ib  not 
essential  that  the  creditor  should  first  obtain  judgment  on  his  demand.  {See 
note,  p.  678.) 

ACTION  to  set  aside  a  fraudulent  transfer  of  stock.     The  opin- 
ion states  the  case.     The  plaintiff  had  judgment  below. 

A.  B\  Young,  H.  W.  Harrington  and  A.  G,  Howe,  for  appellant. 

R,  Hill  and  J.  W.  Michel,  for  appellee. 

Elliott,  J.  The  material  facts  stated  in  the  complaint  of  the 
appellee  are  these:  Vincent  A.  Quarl  and  Samuel  Lefevre  are  non- 
residents of  the  State,  and  the  latter  indorsed  to  the  appellee  two 
promissory  notes,  executed  by  Bledsoe  and  others  to  the  appellee. 
At  the  time  the  notes  matured  the  makers  were  insolvent,  and  so 
remained.  At  the  timie  of  the  indorsement  made  by  him,  Lefevre 
owed  debts  amounting  to  $10,000,  and  was  the  owner  of 
twenty-four  shares  of  the  capital  stock  of  a  corporation  known 
as  the  Indiana  Chair  Manufacturing  Ciimpany,  and  to  cheat  and 
defraud  his  creditors,  entered  into  a  conspiracy  with  Quarl,  and 
pursuant  to  the  fraudulent  purpose,  did  transfer  and  assign  all  of 
the  stock  to  Quarl  on  the  books  of  the  company,  which  transfer 
was  accepted  with  full  knowledge  of  the  assignor's  fraudulent  in- 
tent. Nothing  was  paid  by  Quarl  for  the  stock,  and  he  appears  on 
the  books  of  the  corporation  to  be  the  owner.  The  prayer  is  that 
the  court  will  ascertain  the  amount  due  the  plaintiff,  adjudge  the 
transfer  of  the  stock  to  be  fraudulent,  and  decree  that  the  property 
be  sold  as  on  execution  to  satisfy  appellee's  claim.  Goncurrently 
with  the  complaint  the  appellee  filed  an  affidavit  reading  thus : 
'<  Said  plaintiff  says  he  has  a  good  and  valid  cause  of  action  against 
Samuel  Lefevre  and  Vincent  A.  Quarl,  which  as  to  said  Lefevre  is 
founded  upon  the  indorsement  to  this  plaintiff  of  certain  promis- 
sory notes,  and  as  to  said  Lefevre  and  Quarl  jointly,  is  founded 
upon  the  fraudulent  transfer  to  said  Lefevre  of  certain  property 
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more  particularly  described  in  the  complaint  in  this  cause,  which 
transfer  grows  out  of  and  is  connected  with  the  indorsement  of  said 
notes  by  the  said  Lefevre  to  this  plaintiff.  And  he  further  says 
that  said  defendants,  Lefevre  and  Quarl,  are  non-residents  of  the 
State  of  Indiana.'^ 

An  affidavit  and  undertaking  in  attachment  were  also  filed,  and 
the  writ  issued  at  the  suit  of  the  appellee  was  levied  on  the  stock 
standing  in  the  name  of  Quarl  on  the  books  of  the  company.  The 
complaint  and  affidavit  for  publication  were  filed  on  the  17th  day 
of  April,  1878.  On  the  lltli  day  of  June,  1878,  proof  of  publica- 
tion of  notice  was  made.     The  notice  reads  as  follows  : 

**  Oliver  H,  P.  Abbett  v.  Samuel  L,  Lefevre,  V.  Augustus  Quarl, 
Indianapolis  Chair  Manufacturing  Company. 
*'No.  21,9Ji3.  Room  4.  April  Term,  1878. 
."Re  it  known,  that  on  the  17th  day  of  April,  1878,  the  above- 
named  plaintiff,  by  his  attorneys,  filed  in  the  office  of  the  clerk  of 
the  Superior  Court  of  Marion  county,  in  the  State  of  Indiana,  his 
complaint  against  the  above-named  defendants  for  attachment,  and 
that  on  the  said  lith  day  of  April,  1878,  the  said  plaintiff  filed  in 
the  said  clerk's  office  the  affidavit  of  a  competent  person  showing 
that  said  defendants,  Samuel  L.  .Lefevre  and  V.  Augustus  Quarl, 
ai'e  not  residents  of  the  State  of  Indiana.  Xow  therefore  by  order 
of  Siiid  court,  said  defendants  last  above-named  are  hereby  notified 
of  the  filing  and  pending  of  said  complaint  against  them,  and  that 
unless  they  appear  and  answer  or  demur  thereto  at  the  culling  of 
said  cause  on  the  second  day  of  the  term  of  said  court,  to  be  begun 
and  held  at  the  court-house,  in  the  city  of  Indianapolis,  on  the  first 
Monday  in  June,  1878,  said  complaint  and  the  matters  and  things 
therein  contained  and  alleged  will  be  heard  and  determined  in  their 
absence. 

"Austin  H.  Brown, 

"  Clerk.'' 
On  the  day  last-named  the  cause  was  submitted  to  the  court  and 
a  finding  and  a  judgment  entered  in  favor  of  the  appellee.  In  De- 
sember,  1879,  Quarl  appeared  and  filed  a  motion  to  open  the  judg* 
ment,  and  his  motion  was  sustained.  On  the  3d  day  of  January, 
1880,  he  filed  an  answer  of  general  denial,  and  on  the  first  day  of 
the  following  July,  the  cause  was,  by  agreement,  submitted  to  the 
coart  for  trial.     The  trial  resulted,  in  a  finding  and  judgment  for 
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the  app^lee.  In  September,  1880,  a  motion  for  a  sew  trial  was 
overruled,  appeal  was  taken  to  th-o  Gteneral  Term  and  the  judgment 
of  the  Special  Term  affirmed  on  the  2d  day  of  May,  1881. 

The  appellant  contends  that  no  jurisdiction  of  the  person  of  the 
defendants  was    obtained,  and   therefore   no   personal   judgment 
could  be  rendered.     We  concur  with  counsel  that  no  {)ersonal  judg- 
ment can  be  rendered  in  a  case  where  there  is  constructiye  service, 
but  we  cannot  concur  in  the  conclusion  which  is  deduced  from 
this  proposition.     It  does  not  follow  that  property  fraudulently 
transferred  may  not  be  reached  and  subjected  to  sale  in  an  action 
commenced  by  publication.     A  personal  judgment  is  one  which 
binds  tlie  defendant,  while  a  judgment  which  operates  upon  prop- 
erty is,  in  its  essential  features,  a  judgment  in  rem.     Such  a  judg- 
ment creates  no  personal  liability,  but  operates  upon  the  particular 
property  which  constitutes  the  subject  of  litigation.     A  judgment 
operating  solely  upon  property  cannot  be  made  the  foundation  of 
an  action  against  the  defendant ;  nevertheless  it  may  effectively 
operate  upon  the  particular  property  within  the  jurisdiction  of  the 
court.     If  the  appellant  is  right,   then  a  citizen  of  Indiana  can 
never  reach  proi)erty  within  our  jurisdiction,  if  it  is  claimed  by  a 
non-resident.     If  the  appellant  is  correct  then  our  statutory  pro- 
visions providing  for  attachments  ^against  non-resident  debtors  is 
absolutely  null,  for  in  every  case  it  is  necessary  to  ascertain  the 
amount  of  the  debt  in  order  to  make  a  proper  order  of  esk,  and 
this  proves  his  argument  to  be  unsound. 

It  is  a  general  principle  that  the  process  of  the  courts  may  reach 
and  seize  property  within  their  jurisdiction.  A  man  who  brings 
property  within  the  territorial  jurisdiction  of  a  State  subjects  it  to 
the  laws  of  that  State.  "  If  a  foreigner  or  citizen  of  another  State," 
says  an  able  court,  **  send  his  property  within  a  jurisdiction  differ- 
ent from  that  where  he  resides,  he  impliedly  submits  it  to  the  rules 
and  regulations  in  force  in  the  country  where  he  places  it.  What 
the  law  protects,  it  has  the  right  to  regulate.^*  Clark  y.  TarbeU, 
58  N.  H.  88.  This  general  doctrine  has  been  declared  by  other 
courts,  among  them  our  own.  Ames  Iron  Works  v.  Warren^  76 
Ind.  512;  Greeny,  VanBuskirk,  7  Wall.  139;  Bicey.  Courtis,  ^i 
Vt.  460.  It  is  upon  this  general  principle  that  our  statutoiy  pro- 
visions relative  to  notice  by  publication  are  founded.  If  property 
of  a  non-resident  cannot  be  reached  by  legal  process  upon  cou* 
structive  notice,  then  our  statutes  were  passed  in  vain,  and  are  more 


MAY  TERM,  1885.  665 


Quarl  V.  Abbett. 


empty  legislative  declarations,  withoat  either  force  or  meaning; 
for  if  the  person  is  not  within  the  jurisdiction  of  the  court,  no  per- 
sonal judgment  can  be  rendered,  and  if  the  judgment  cannot  operate 
upon  the  property,  then  no  effective  judgment  at  all  can  be  rendered, 
so  that  the  result  would  be  that  the  courts  would  be  powerless  to 
assist  a  citizen  against  a  non-resident.  Such  a  result  would  be  a 
deplorable  one.  If  the  rule  were  that  which  appellant's  argument 
asserts,  a  citizen  with  a  chattel  mortgage  could  not  enforce  it  on 
property  within  our  borders  against  a  non-resident,  nor  could  a 
creditor  enforce  a  claim  against  a  man  who  had  fled  to  Canada  and 
made  it  his  residence,  although  he  had  abundance  of  property 
within  the  State.  Nor  if  the  rule  were  as  asserted,  could  property 
of  non-resident  corporations  within  our  limits  be  reached.  But  the 
mle  is  not  as  contended  for;  property  within  our  jurisdiction  may 
be  seized  upon  process  issued  upon  constructive  notice.  This  has 
been  often  decided  with  respect  to  attachment  proceedings.  .Judge 
Story  says:  "Sometimes  the  seizure  or  attachment  is  purely 
nominal,  as  for  example,  of  a  chip,  or  a  cane,  or  a  hat.  In  other 
cases  the  seizure  or  attachment  is  bona  fide  of  real  property  or  per- 
sonal property  within  the  territory,  or  of  debts  due  to  the  non-resi- 
dent persons  in  the  hands  of  their  debtors  who  live  within  the 
country.  In  such  cases,  for  all  the  purposes  of  the  suit,  the  exist- 
ence of  the  property  so  seized  or  attached  within  the  territoiy  con- 
stitutes a  just  ground  of  proceeding  to  enforce  the  rights  of  the 
plaintiff  to  the  extent  of  subjecting  such  property  to  execution  upon 
the  decree  or  judgment."  Story  Conf.  Laws,  §  649.  Wharton 
says:  "But  when  the  thing  is  situate  within  the  jurisdiction  of 
the  court,  then  proceedings  in  rem  give  a  title  to  it  against  all  the 
world."  Wharton  Conf.  Law,  §  829.  He  applies  this  doctrine  to 
the  seizure  of  goods  under  a  writ  of  ateachment,  and  cites  Etoer  v. 
Coffin y  1  Cush.  23;  Phelps  y,  Holker,  1  Dall.  261;  Pawling  y.  Bird, 
13  Johns.  192;  Arndt  v.  Arndt,  15  Ohio,  33;  McVicker  v.  Beedi/j 
31  Maine,  314;  Bissell  v.  Briggs,  9  Mass.  462. 

Freeman  says:  "  Proceedings  by  attachment  are  not,  strictly 
speaking,  i?i  rem,  and  yet  they  are  sometimes  so  spoken  of,  and  in 
some  respects  their  effect  is  more,  and  in  others  less  comprehensive 
than  the  effect  of  proceedings  i?i  personam.  Thus  by  the  seizure 
of  the  property,  as  where  moneys  are  garnished,  jurisdiction  is 
acquired  over  the  fund,  so  that  orders  may  be  made  for  its  distribu- 
tion or  payment  which  will  bind  the  owner,  though  he  has  not 
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appeared  nor  been  personallf  summoned  in  the  case,  provided  such 
owner  is  in  law  or  in  fact  a  defendant  in  the  action."    Freeman 
Jadg.,  §  607a.     The  Supreme  Court  of  the  United  States,  in  speak- 
ing of  notice  by  publication,  says:     "  Such  serrice  may  also  be  suffi- 
cient in  cases  where  the  object  of  the  action  is  to  reach  and  dispose 
of  property  in  the  State,  or  of  some  interest  therein,  by  enforcing 
u  contract  or  a  lien  respecting  the  same,  or  to  partition  it  among 
different  owners,  or  when  the  public  is  a  party,  to  condemn  and  ap- 
propriate it  for  a  public  purpose.    In  other  words,  such  service  may 
answer  in  all  actions  which  are  substantially  proceedings  in  rem," 
Pennoyer  v.  Neffy  95  U.  S.  714,  727.     The  issuing  of  the  writ  and 
the  levy  by  the  sheriff  brought  the  property  within  the  jurisdiction 
of  the  court.    But  we  need  not  stop  at  this  point,  for  the  power  to 
issue  a  writ,  effective  to  seize  the  property,  was  jurisdiction.    It  is 
well  settled  that  authority  to  move  in  a  cause,  even  to  determine 
that  there  is  authority,  is  jurisdiction.  Lantz  v.  Maffetty  102  Ind.  23; 
Snehon  v.  StatBy  16  Ind.  29;  Board,  elc,  v.   Marine,  46  Ind.  96; 
Rhode  Islarid  v.  AfassachuseUs,  12  Pet.  657.     There  was  therefore 
jurisdiction  of  the  subject  of  the  action,  and  the  notice,  under  the 
provisions  of  th^  statute  providing  for  notice  by  publication,  gave 
jurisdiction  of  the  person  so  far  as  necessary  to  determine  the  rights 
of  the  litigants  in  the  particular  property  within  the  jurisdiction  of 
the  court. 

It  is  said  by  ap]:^llant's  counsel,  that  fraud  is  a  question  of  fact, 
and  therefore  that  such  a  question  cannot  be  tried  upon  constrac- 
tive  notice.  This  position  is  not  tenable.  Any  question  affecting 
/  the  status  of  the  specific  property  within  the  jurisdiction  of  the 
court  and  the  rights  of  the  parties  in  the  property  may  be  tried. 
The  purpose  of  notice  by  publication  is  to  give  the  best  notice  prac- 
ticable to  non-resident  defendants,  and  thus  enable  the  court  to 
fully  decide  the  controversy  respecting  property  within  its  jurisdic- 
tion, no  matter  what  form  the  question  may  assume.  If  this  be 
not  true,  then  in  attachment  proceedings  fraud  could  never  be 
shown  where  non-residents  were  parties,  and  that  this  cannot  be 
true  is  too  clear  to  admit  of  debate. 

The  authority  to  hear  and  determine  a  oause  is  jurisdiction  to  try 
and  decide  all  of  the  questions  involved  in  the  controversy.  The 
principle  is  an  ancient  one,  and  even  in  the  time  when  the  contest 
between  the  chancery  courts  and  the  common-law  courts  was  hot 
and  angry,  it  was  recognized  and  enforced.     Where  the  jurisdiction 
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of  the  court  once  attaches  it  extends  oyer  the  whole  ease,  and  tiie 
court  will  determine  all  questions  necessary  to  a  full  adjudication 
of  the  controversy.  Field  v.  Holzman,  93  Ind.  205;  Carmicliael  v. 
A  (Jams,  91  Ind.  526;  1  Pom.  Eq.  Jur.,  g  231.  The  authority  to  deter- 
mine whether  property  is  subject  to  a  lien,  or  liable  to  be  seized  under 
a  writ  of  attachment,  or  liable  to  be  applied  to  the  payment  of  the 
claims  of  creditors,  necessarily  confers  jurisdiction  to  determine  the 
amount  of  the  indebtedness,  for  in  almost  every  case  the  court  must 
ascertain  the  indebtedness.  Thus  in  an  action  to  foreclose  a  mortgage, 
the  court  must  ascertain  the  amount  of  the  indebtedness,  so  in  an 
action  to  enforce  a  claim  against  property  fraudulently  conveyed, 
the  amount  of  the  debt  must  be  ascertained,  and  so  in  attachment 
proceedings,  the  amount  of  the  indebtedness  must  be  ascertained  in 
order  to  make  the  proper  order  for  the  sale  of  the  attached  property. 
In  such  cases  the  court  in  ascertaining  the  amount  due  does  not 
proceed  against  the  person,  but  simply  ascertains  the  amount  that 
shall  be  adjudged  a  lien  on  the  property,  or  that  shall  measure  the 
extent  of  the  creditor's  claim  against  it.  The  statement  of  the 
amount  m  the  finding  and  decree  of  the  court  in  such  cases  is  not 
a  personal  judgment,  but  is  a  mere  statement  of  a  finding  upon 
one  of  the  questions  in  the  case. 

Where  there  is  some  notice,  although  defective,  the  judgment  is 
not  void;  if  there  is  notice,  although  irregular  and  defective,  there 
is  jurisdiction.  Brown  v.  Goble,  97  Ind.  86,  89;  CUt/  of  Terra 
Haute  V.  Beaeh,  96  Ind.  143;  MoCormick  v.  WebateVy  89  Ind.  105; 
Oppenheim  v.  Pittsburgh,  etc.,  Ry,  Co,,  85  Ind.  471;  Stouts.  Woods, 
79  Ind.  108;  Mc Alpine  v.  Stoeetser,  76  Ind.  78;  Hume  v.  Conduitt, 
76  Ind.  598;  Muncey  v.  Joest,  74  Ind.  409;  Morrow  v.  Weed,  4  Iowa, 
77;  Smith  v.  Efigle,  44  Iowa,  265;  BalUnger  v.  Tarbell,  16  Iowa, 
491;  Freeman  Judg.,  §  126.  The  rule  with  respect  to  notice  by 
publication  is  the  same  as  to  notice  by  service  of  summons;  there 
is,  indeed,  reason  for  being  more  liberal  in  cases  of  constructive 
notice  than  in  cases  where  the  service  is  by  summons,  for  the  de- 
fendant in  the  former  class  of  cases  is  entitled,  as  of  right,  to  open 
the  judgment  and  try  the  cause.  It  is  a  mistake  to  suppose  that 
notice  by  publication  is  purely  of  statutory  origin,  for  it  was  well 
known  in  chancery  and  at  common  law.  3  Bl.  Com.  283,  444; 
Hahn  v.  Kelly,  34  Cal.  391.  There  is  therefore  no  valid  reason 
why  the  same  presumptions  should  not  obtain  in  cases  where  the 
notice  is  by  publication  as  where  it  is  by  service  of  summons,  and 
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tlie  weight  of  authority  is  to  that  effect,  Nash  v.  Church,  10  Wis. 
244;  Gemmell  v.  RicSy  13  Minn.  400;  Newcomb  v.  Newcomb,  13 
Bush,  544;  Laioler  v.  White,  27  Tex.  250.  In  the  recent  case  of 
Dowell  V.  Lahr,  97  Ind.  146,  it  was  held,  after  full  consideration, 
that  the  presumption  was  in  favor  of  the  validity  of  the  judgment 
of  the  court,  and  that  it  could  not  be  shown  in  a  collateral  attack 
that  the  notice,  although  by  publication,  was  insufficient  or  irregu- 
lar, and  this  decision  is  supported  by  the  cases  to  which  we  have 
referred  and  by  other  cases  in  our  own  reports.  The  notice  in  this 
case  therefore  conferred  jurisdiction  against  Lefevre,  and  the  judg- 
ment against  him  cannot  be  collaterally  impeached.  The  appellant 
appeared  and  answered  without  questioning  the  jurisdiction,  and 
as  to  him  there  was  certainly  jurisdiction,  so  that  the  judgment,  as 
the  record  presents  it  to  us,  appears  to  have  been  rendered  in  a 
cause  wliere  the  court  had  plenary  jurisdiction.  This  is  so  because 
Lefevre  cannot  and  does  not  attack  it,  and  the  appellant  had  waived 
all  questions  of  that  character.  Quarl  is  protected  by  the  judg- 
ments as  against  any  claim  Lefevre  might  have,  because  as  expressly 
decided  in  Dowell  v.  Lalir,  supra,  Lefevre  cannot  collaterally  attack 
the  judgment,  and  as  to  him  it  was  not  opened.  So  far  as  concerns 
the  rights  of  the  appellant,  they  were  tried  upon  the  issue  tendered 
by  his  answer,  and  he  of  course  cannot  now  assert  that  there  was 
no  jurisdiction  of  his  person,  at  least  in  so  far  as  concerned  the 
property  described  in  the  complaint  and  seized  under  the  writ  of 
attachment.     Cool  v.  Peters'  Box,  etc.,  Co.,  87  Ind.  531. 

The  rule  that  obtained  in  chancery  under  the  old  system,  requir- 
ing a  judgment  and  an  execution  to  be  secured  by  the  creditor 
before  resorting  to  equitable  relief,  is  invoked  by  appellant,  and  we 
are  referred  to  many  cases.  Doubtless  the  general  rule  was  as  stated 
by  counsel;  whether  it  prevails  under  the  reformed  system  of  pro- 
cedure is  quite  another  question;  but  without  stopping  just  now  to 
decide  that  question,  and  for  the  present  granting  that  the  rule 
does  prevail,  still  it  never  did  govern  such  a  case  as  this  —  mani- 
festly it  could  not  apply  —  for  against  a  non-resident  the  creditor 
could  not  possibly  obtain  a  personal  judgment  It  is  hardly  neces- 
sary to  cite  authorities  to  prove  that  two  notable  exceptions  totbe 
rule  were,  where  the  debtor  was  dead  or  "beyond  seas."  Kifpw 
V.  Glance  If,  2  Blackf.  350. 

The  case  of  Scott  v.  IndlaiiapoUs  Wagon  Works,  48  Ind.  75,  de- 
cides, and  riglitly  decides,  that  a  creditor  may  maintain  a  bill 
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against  a  debtor  and  his  assignee  to  set  aside  a  fraudulent  transfer 
of  the  capital  stock  of  a  corporation.     If  that  case  stands,  it  rules 
here,  and  not  only  do  we  feel  bound  to  adhere  to  it  upon  the  prin- 
ciple of  stare  decisis^  but  for  the  further  reason  that  it  asserts  the 
true  doctrine.    We  can  conceive  no  reason  why  a  fraudulent  sale  of 
capital  stock  in  a  corporation  may  not  be  declared  void  and  the  -^ 
.«tock  made  liable  to  the  claims  of  tlie  creditors  of  the  assignor. 
Stock  18  property,  and  the  policy  of  the  law  is  to  enable  creditors 
to  make  their  debts  out  of  the  property  of  the  debtor.    What  imag- 
inable equity  is  there  in  allowing  a  fraudulent  assignee  to  hold  stock 
as   against  creditors?    The  property  is  of  a  peculiar  nature,  and 
wlien,  as  in  this  instance,  transferred  on  the  books  of  the  company, 
it  can  be  most  effectively  reached  by  a  decree  of  court,  setting  the 
transfer  aside  and  subjecting  the  stock  to  the  claim  of  the  creditor. 
A  recent  writer  says:  "  The  tendency  of  the  authorities  is  to  reclaim 
every  species  of  the  debtor's  property,  prospective  or  contingent, 
for  the  creditor.     As  has  been  seen,  transfers  of  intangible  rights 
and  choses  in  action,  such  as  stocks,  annuities,  life  insurance  poli- 
cies, book  royalties,  patent-rights,  legacies  and  choses  in  action  gen- 
erally, may  be  reached."     Wait  Fraud.  Conv.  24.     If  the  stock  had 
remained  in  the  name  of  the  debtor,  it  could  have  been  levied  on 
by  ordinary  legal  process,  and  it  is,  as  another  author  says,  the  rule' 
that  '^whenever  a  statute  enables  a  creditor  to  reach  property, 
either  by  attachment  or  execution,  a  transfer  of  it  becomes  liable  to 
investigation  on  the  ground  of  fraud."      Bump.  Fraud.   Conv., 
§  230.     Equity  will  always  aid  the  law,  and  here  equity  assistance  is 
r<»quired  to  fully  adjudicate  upon  the  rights  of  the  parties  and  com- 
pletely protect  the  rights  of  tlie  creditors.     If  the  stock  had  re- 
mained in  the  name   of  Lefevre,  then  perhaps  the  writ  of  attach- 
ment would  have  accomplished  all  that  was  necessary,  but  it  was  in 
the  name  of  the  fraudulent  assignee,  and  the  creditor  had  a  right 
to  have  this  fraudulent  assignee's  colorable  title  overthrown,  and  all 
questions  of  ownership  settled,  so  that  ultimately  his  rights  might 
be  fully  vindicated. 

Suits  to  set  aside  fraudulent  transfers  of  property  are  properly  of 
equity  cognizance.  Thk  doctrine  we  have  explicitly  aflSrmed  by 
our  decisions,  that  such'  suits  must  be  tried  by  the  court,  and  not 
by  a  jury.  Hendricks  v.  Frank,  86  Ind.  278;  Evans  v.  Nealis,  87 
Ind.  2G2.  But  under  our  Code,  we  have  only  one  form  of  action 
and  one  tribunal,  and  while  there  may  be  issues  in  the  same  action 
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of  an  equitable  and  legal  nature,  there  is  only  one  court  for  their 
trial,  and  hence  they  may  be  embraced  in  one  action.  We  hare, 
under  this  principle,  held  that  a  plaintiff  may  have  an  attachment 
and  may  also  foreclose  a  mortgage.  Martin  y.  HoUandy  87  Ind. 
105.  Upon  a  like  principle,  it  must  be  held  that  an  attachment 
may  issue  in  an  action  brought  to  set  aside  a  fraudulent  conveyance 
and  subject  to  sale  property  fraudulently  conveyed.  It  is  indeed 
impossible  to  conceive  how  it  could  be  otherwise,  since  there  is  but 
one  court,  and  parties  are  required,  wherever  practicable,  to  settle 
the  entire  controversy  in  one  action.  We  have  many  cases  recog- 
nizing and  enforcing  this  principle,  among  them  Field  y.  Holzman, 
supra  ;  Frank  v.  Kesslery  30  Ind,  8;  Liudley  v.  CVom,  31  Ind.  106. 
It  is  held  in  these  cases  that  an  action  may  be  maintained  to  obtain 
judgment  on  a  claim,  and  also  to  set  aside  a  fraudulent  convey- 
ance, and  this  is  the  principle  which  governs  here.  As  the  appel- 
lee had  a  right  to  an  attachment,  and  a  right  to  have  the  fraudu- 
lent transfer  set  aside,  his  proceedings  were  well  brought,  and  as 
the  court  had  general  jurisdiction  jof  such  subjects,  and  as  notice 
was  given  as  provided  by  statute,  the  judgment  was  proper.  The 
description  of  the  property  in  the  complaint  brought  the  matter 
within  tlie  jurisdiction  of  the  court;  the  notice  by  publication 
brouglit  Lefevre  into  court  as  to  that  property,  and  the  appellant, 
having  been  notified  and  having  appeared  without  objecting  to  the 
process,  is  bound  by  that  judgment. 

Counsel  cite  Griffin  v.  Nitcher,  57  Me.  270;  Tennani  Y.BaiUij, 
18  Kans.  324;  Weil  v.  Latikins,  3  Neb.  384;  Bigeloto  v.  AndresSf 
31  111.  322;  Mar/in  v.  Michael,  23  Mo.  50;  McMinn  v.  Wkelany  27 
Cal.  300;  Wiggins  v.  Armstrong,  2  Johns.  Ch.  144;  Dunlevy  v. 
lallmadge,  32  N.  Y.  457;  Jones  v.  Oreen,  1  Wall.  330,  and  Harrell 
V.  Wliitman,  19  Ala.  135,  and  we  have  examined  them  but  find 
them  not  in  point.  They  declare  the  general  rule,  which  prevailed 
utuier  the  old  system,  that  only  judgment  creditors  can  maintain  a 
suit  to  set  aside  a  fraudulent  conveyance,  and  as  our  law  is  differ- 
ent, the  ciises  cited  are  not  applicable.  But  even  under  the  old 
system  the  rule  was  a  general  one  to  which  there  were,  as  we  have 
seen,  notable  exceptions.  It  is  clear  that  there  must  be  exceptions, 
for  no  rule  can  be  sound  which  requires  a  creditor  to  obtain  a  judg- 
ment in  personam  where  there  can  be  no  jurisdiction  of  the  person, 
since  that  would  be  to  require  him  to  do  an  impossible  thing.  M 
a  personal  judi^ment  cannor  be  obtained,  then  the  creditor  must  be 
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permitted  to  resort  to  the  only  remedy  oj:)eii  to  him,  a  proeeeding 
against  the  property.  The  case  before  us  comes  within  another  ex- 
ception to  the  general  rale,  for  it  is  a  proceeding  in  aid  of  a  legal  writ 
and  essential  to  secure  a  complete  adjustment  of  the  rights  of  the  par- 
ties. Bump  Fraud.  Cony.  239;  ChreenJeafy,  Mximford^  60  Barb.  543, 
Mills  V.  Block,  30  Barb.  649;  Rinchey  v.  Siryker,  28  N.  Y.  45;  Fal- 
cofter  V.  IVeeman,  4  Sandf.  Ch.  '565;  Kelly  v.  Zand,  42  Barb.  594. 
But  we  need  not  stop  to  consider  the  rule  under  the  old  system,  for 
our  statute  and  our  decisions  fully  and  explicitly  recognize  the  right 
of  a  general  creditor  to  set  aside  a  fraudulent  transfer  of  property. 

Our  statute  and  our  decisions  have  long  established  the  rule  that 
property  fraudulently  conveyed  may  be  levied  on,  and  if  this  be 
true,  as  unquestionably  it  is,  then  it  is  subject  to  attachment. 
Hanking  v.  Ingols,  4  Blackf.  35;  Herman  Ex.  147,  §  17. 

Fraudulent  transfers  are  void  as  to  creditors  when  properly  as- 
sailed, and  if  void,  of  course  the  thing  transferred  maybe  seized  as 
the  property  of  the  assignor.  Sanders  v.  Muegge,  91  Ind.  214. 
As  said  in  the  case  cited:  "  But  when  the  creditor  elects  in  any 
manner  provided  by  law  to  avoid  the  fraudulent  conveyance,  then 
such  conveyance,  as  to  him,  is  the  same  as  though  it  hfid  never  had 
an  existence."  1'he  text- writers  affirm  that  property  fraudulently 
transferred  may  be  attached.  One  of  them  says:  '*  The  simulated 
sale  of  land  or  other  property,  though  accompanied  by  delivery, 
wonld  not  prevent  its  lawful  attachment  as  the  property  of  the 
fraudulent  grantor."  Waples  Attachment,  154.  Another  author 
says:  *' A  transfer  made  to  hinder,  delay,  or  defraud  creditors,  as 
to  sHcli  creditors,  passes  no  title  whatever,  the  property  covered 
thereby  may  be  attached  in  the  hands  of  the  transferee  for  the  debts 
of  assignor  and  afterward  sold  under  execution."  Kneeland 
Attachment,  §  334.  As  the  property  is  subject  to  attachment,  the 
writ  becomes  a  lien  and  equity  may  interpose  to  remove  impedi- 
ments and  make  the  lien  perfect.  This  is  the  ruling  of  the  .best 
reasoned  cases,  where  the  defendants  are  non-residents,  even  under 
the  old  system,  and  certainly  must  be  the  rule  under  our  system. 
Hunt  V.  Field,  1  Stockton  (N.  J.)  36;  Sheaf e  v.  Sheaf e,  40  N.  H. 
516;  Ward  Y.  McKenzie,  33  Texas,  297;  Pendleton  y.  Perkins,  49 
Mo.  565;  Scott  v.  McMillen,  1  Litt.  (Ky.)  302.  The  reasoning  in 
the  case  last  cited  is  strong  and  satisfactory  and  commends  itself  to 
our  minds  as  it  did  to  the  minds  of  the  court  in  Kipper  v.  Glancey, 
«/;jrrt, where  it  was  said  bv  Blackfoud,  J.,  in  delivering  the  opin- 
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ion  of  the  court:  *^  Where  the  debtor  haa  absconded,  the  practice 
slioald.be  the  same  as  in  the  cases  to  which  we  have  referred.  B? 
absconding  from  the  State,  the  debtor  presents  the  proceeding 
against  him  at  law,  and  his  creditors  should  be  permitted  to  applr 
to  a  Court  of  Chancery,  as  where  judgments  have  been  preTiously 
obtained,  or  the  debtor  is  deceased." 

If  the  question  were  an  open  one,  we  should  not  be  inclined  to 
yield  to  the  New  York  decisions  so  earnestly  pressed  upon  us  by 
counsel,  for  we  regjird  them  as  unsound  in  principle  and  unsup- 
ported by  well-grounded  authority,  and  we  moreover  find  that  the 
decisions  in  that  State  are  in  hopeless  conflict.  The  right  of  a 
creditor  to  inroke  assistance  in  a  case  like  the  present  was  held  in 
one  of  the  cases  to  be  perfectly  clear,  the  judge  who  deliyered  the 
opinion  saying:  **  Since  the  decision  in  Rinchey  v.  Stryher,  I  con- 
sider it  no  longer  an  open  question,  whether  when  an  attachment  is 
issued  under  the  Code  of  Procedure,  the  plaintiff  in  the  action 
obtains  such  a  lien  on  tlie  property  attached  as  will  entitle  him  to 
the  intervention  of  the  equitable  jurisdiction  of  the  court  to  remove 
or  set  aside  all  fraudulent  chiinis  and  transfers,  or  any  other  fraudn* 
lent  obstacles,  in  the  Avay  of  the  realization  of  the  lien,  in  case  the 
plaintiff  should  recover  a  judgment,"  Greenleaf  s,  liumford,^0 
How.  Pr.  30.  The  decision  of  the  court  is  supported  by  the  de- 
cisions of  that  State,  and  the  remarks  quoted  are  abundantly  justi- 
fied, although  since  that  time  a  departure  has  apparently  been 
taken.  Rinchey  v.  Stryker,  28  N.  Y.  45;  Kelly  v.  Lane,  42  Barb. 
o04;   lliurber  v.  Bhaick,  50  N.  Y.  80,  see  p.  86. 

The  rule  which  prevails  with  us  gives  a  direct  road  to  the  end  of 
the  controversy,  enables  a  citizen  to  proceed  against  the  property 
of  an  non-resident  debtor,  while  any  other  produces  a  multiplicity 
of  jH^tions,  and  in  many  instances  would  make  it  utterly  impossible 
to  reach  the  property  of  a  non-resident  debtor,  and  would  practi- 
cally nullify  our  statnto  providing  for  notifying  non-residents  by 
publication.  A  rule  such  as  appellant  contends  for  would  make  it 
useless  to  invoke  the  aid  of  a  court  of  equity  in  any  case  of  this 
character^  for  if  the  plaintiff  had  personal  judgment,  his  legal  pro- 
cess would  accomplish  all  that  he  could  ask;  if  his  legal  process  could 
not  do  this,  then  according  to  appellant's  theory,  he  is  remediless. 

We  need  only  say  of  the  other  questions  presented  by  the  appel- 
lant, that  they  arise  u^^on  an  erroneous  view  of  the  record. 

Judgment  qffirmBd, 
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Note  bt  the  Rbfortbr. —  The  same  doctrine  waa  held  in  M&rehanU'  NiU. 
Bk,  V.  Paine.  13  R.  I.  593.  The  court  aaid:  "The  qaeatibn  is  whether  a  suit 
in  equity  can  be  maintained  to  enforce  payment  of  a  poiely  legal  claim  out  of 
equitable  assetB  before  the  claim  has  gone  to  judgment  and  execution  at  law. 
The  counsel  for  the  complainant  admit  that  as  a  rule  it  cannot;  but  they  oon- 
tend  that  the  only  reason  why  it  cannot  is  that  a  court  of  equity  will  not 
interpose  until  the  creditor  has  exhausted  his  remedies  at  law,  and  because  the 
best  evidence  that  he  has  exhausted  them  is  a  judgment,  when  recorerable, 
with  execution  sued  out  thereon  and  returned  unsatisfied  for  want  of  property. 
And  they  also  contend,  that  when  this  evidence  cannot  be  procured  because 
the  debtor  is  absent  or  has  absconded,  leaving  no  attachable  estate,  the  court 
will  proceed  without  it  upon  other  satisfactory  proof.  They  cite  a  Kentucky 
case  in  which  this  view  is  fully  8u.stained  by  judicial  decisions.  8coU  v.  Mc- 
MUlen,  1  Ldtt  802.  They  also  cite  cases  which  contain  favorable  dicta,  some  of 
which  appear  to  have  been  expressed  after  careful  consideration.  ButeeU  v. 
GUurk's  JBxeculars,  7  Cranch.  69,  89;  MiUer  v.  Davidson,  8  111.  518,  532;  Ore&n- 
tfof  V.  Thamcu,  14  111.  271;  Anderson  v.  Bradford,  5  J.  J.  Marsh.  69;  Msux 
V.  Anthony,  11  Ark.  411,  418.  They  cite  other  cases  which  hold  that  a  judg- 
ment creditor  may  resort  to  equity  before  execution  when  the  debtor  being  in- 
solvent, the  execution  would  manifestly  be  of  no  avail.  Turner  v.  Adams,  46 
Mo.  95,  99;  McDermutt  v.  Strong,  4  Johns.  Gh.  687,  689.  And  they  cite  a  New 
York  case  in  which  the  court  expressed  itself  strongly  in  support  of  the  juris- 
diction in  favor  of  a  creditor  who  was  prosecuting  a  judgment  recovered  in 
another  State.     McCartney  v.  Bostwick,  32  N.  Y.  58. 

"  Besides  these  cases,  cited  by  counsel,  we  have  found  other  cases  which  em- 
phatically support  the  same  view,  cases  indeed  from  which  it  appears  that  the 
jarisdiction  contended  for  has  been  unequivocally  affirmed  in  Kentucky,  Vir- 
ginia, Indiana,  South  Carolina  and  Missouri.  Scott  v.  MeMiUen,  supra;  Pcay  v. 
Morrison's  Exeeut<yrs,  10  Gratt.  149;  Kipper  v.  Olancey,  2  Blackf.  856;  (TBrim^ 
V.  CotdUr,  2  Blackf.  421;  Farrar  v.  Haeelden,  9  Rich.  £q.  381;  Pendleton  v. 
Perkins,  49  Mo.  565.  In  the  last  cited  case  the  court,  after  reviewing  the 
other  cases,  say,  page  568.  '  It  seems  thus  to  be  satisfactorily  settled  upon  au- 
thority that  when  the  debtor  has  absconded,  so  that  no  personal  judgment  can 
be  obtained  against  him,  and  there  is  no  statutory  proceeding  by  which  his 
property  can  be  reached,  a  creditor  s  bill  will  lie,  in  the  first  instance,  and  from 
tne  necessity  of  the  case.  It  is  analogous  to  a  proceeding  to  subject  the  equi- 
ties of  a  deceased  debtor,  or  to  satisfy  a  debt  from  a  specific  equitable  fund,  as 
to  enforce  a  lien,  in  either  of  which  cases  is  a  personal  judgment  required.' 

"  If  it  were  true  that  the  only  reason  for  the  rule  is  the  exhaustion  of  legal 
remedies,  we  should  not  hesitate  at  all  to  assert  the  jurisdiction,  for  very  clearly 
where  no  legal  remedy  exists,  none  can  be  exhausted,  and  the  reason  for  the 
role  would  cease,  and  with  the  reason  the  rule  itself.  'Cessante  ratione  legis, 
Mstat  ipsa  lex. '  There  is  however  another  reason  for  the  rule,  namely,  that  a 
court  of  law  is  the  proper  tribunal  not  only  to  afford  a  remedy  for  legal  claims, 
but  also  to  adjudicate  them.  It  seems  to  be  well  settled  however  that  a  credi- 
tor may  proceed  in  equity  without  first  getting  judgment  at  law,  if  his  debtor 
be  dead.     And  if  he  can  so  proceed,  if  his  debtor  be  dead,  there  can  be  no  in. 
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saperable  reaaon  against  his  so  proceeding  while  his  debtor  is  alive.  Thomp- 
9on  y.  Brown,  4  Johns.  Ch.  610;  O'Brien  v.  CouIUt,  2  Blackf.  421;  8Uere  v. 
Hoagland,  89  111.  264;  Unknown  HHr»  of  Whitney  t.  KimbaU,  4  Ind.  516; 
Thorp  ▼.  FetU,  6  B.  Monr.  6;  Ewringham  y.  VanderbiU,  12  Han.  75; 
OffuU  v.  ^ng,  1  McArth.  812.  If  the  claim  be  one  that  is  peculiarly  fit  for 
legal,  or  peculiarlj  unfit  for  equitable  cognizance,  issues  can  be  framed  for 
jury  trial.  The  jurisdiction  ought  to  be,  if  it  can  be,  upheld,  since  without  it 
a  debtor  may  have  valuable  property  and  yet  escape  the  payment  of  his  debts. 
Our  conclusion  is,  so  far  as  this  point  is  concerned,  that  the  suit  can  be  main- 
tained.*' 

Mere  insolvency  however  will  not  dispense  with  the  necessity  for  judgment. 
Quia  V.  Brown,  14  R.  I.  524.     The  court  said:  "The  present  bill,  althoagli 
describing  the  respondent  Brown  as  '  formerly  of  Woonsocket  in  said  county 
of  Providence,  commorant  of  Waltham,  Middlesex  county,  in  the  State  of 
Massachusetts,*  does  not  aver  that  he  is  a  non-rosident  of  this  State,  and  that 
service  of  legal  process  cannot  be  made  upon  him,  but  only  that  he  is  insolv- 
ent, and  has  not,  either  in  the  State  of  Massachusetts  or  in  the  State  of  Rhode 
Island,  any  property  or  estate  which  the  complainant  can  reach  by  attachment 
or  execution,  and  that  a  judgment  of  a  court  of  law  could  not  be  satisfied,  bat 
would  be  worthless.     These  allegations  were  apparently  intended  as  an  excuse 
for  not  having  obtained  a  judgment  at  law,  and  for  not  having  caused  execu- 
tion to  be  issued  and  returned  thereon.     But  as  we  have  remarked  already, 
the  reason  of  the  rule  roquirlng  judgment  to  be  obtained  at  law  is  that  legal 
claims  are  properly  cognizable  in  the  first  instance  only  in  courts  of  law.  Mere 
insolvency  therefore  does  not  dispense  with  the  necessity  of  obtaining  a  judg 
ment  before  a  resort  to  equity.  Whether  or  not  it  will  dispense  with  the  neces- 
sity for  the  issue  and  return  of  an  execution  is  a  question  upon  which  the 
ca.ses  are  conflicting.     The  affirmative  is  held  by  Tabb  v.  Williams,  4  Jones  Eq. 
852.  853;  Turner  \,  Adams,  46  Mo.  95,  99;  MeDoweUw.  Cochran,  11  111.  81,83; 
PostlewaU  v.  Howes,  8  Iowa,  866,  888.     The  negative  by  Brinkerhoff  v.  Brown, 
4  Johns.  Ch.  671,  687:  McElimin  v.  WiUis,  9  Wend.  548,  560.  566;  Screten  v. 
Bostick,  2  McCord  Ch.  410,  410;  Pariah  v.  Lewis,  Freem.  (Miss.)  299,  30G," 

A  simple  contract  creditor  cannot  maintain  a  suit  to  set  aside  an  assignment 
for  the  benefit  uf  creditors  on  the  ground  of  fraud.  Dawson  v.  Coffey,  \% 
Oreg.  518. 

See  Baxter  v.  Moses,  post. 
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Pittsburgh,  Oincikkati  akd  St.  Louis  Railway  Company 

Y.  Kl&K. 

(1(B  Ind.  899.) 

Mtuter  and  servant — eourw  of  emphyment. 

A  railway  section  foreman,  returning  from  work  with  his  crew  on  a  hand-car^ 
and  meeting  a  train,  transferred  the  car  to  a  parallel  track  operated  by  an- 
other company,  as  had  previously  been  done  occasionally,  but  without  the 
knowledge  of  either  company,  and  on  that  track  his  car  was  negligently  run 
against  a  car  containing  section  men  of  that  road,  whereby  one  of  the  men 
was  injured.     Heldt  that  the  foreman's  employers  were  liable.* 

ACTION  for  personal  injuries  by  negligence.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

T.  A.  HendrickSy  C,  Baker,  0,  B.  Hord,  A.  W.  Hendricks,  A. 
Baker  and  E.  Daniels,  for  appellant. 

iJ.  JV.  Spaan,  for  appellee. 

Mitchell^  C.  J.  There  is  inyolved  in  this  record  but  a  single 
question,  the  solution  of  which  depends  upon  the  law  applicable  to 
the  following  facts:  Eastward  from  the  city  of  Indianapolis  for 
some  miles,  the  lines  of  the  Pittsburgh,  Cincinnati  and  St.  Louis 
and  the  Cincinnati,  Hamilton  and  Indianapolis  railways  lie  parallel, 
and  a  few  feet  distant  from  each  other.  On  the  25th  day  of  August, 
1882,  Dennis  Cronin  was  a  section  foreman  in  the  service  of  the 
former,  and  Richard  Kirk  was,  at  the  same  time,  in  like  service 
for  the  latter.  Each  had  control  of  a  "crew,"  a  hand-car  and  the 
requisite  tools  for  repairing  track.  The  daily  routine  of  Cronin's 
duty  was  to  meet  his  crew  each  morning  at  7  o'clock,  proceed  on 
the  car  with  men  and  tools  along  the  line  of  his  section,  direct  such 
repairs  as  were  required,  and  return  in  like  manner  with  car,  tools 
and  men,  to  the  tool-house  near  the  depot,  arriving  at  6  o'clock, 
p.  M.  On  the  evening  of  the  date  mentioned,  after  quitting  work, 
and  while  thus  returning  from  the  east  end  of  his  section,  Cronin 
encountered  an  engine  and  train  of  cars  which  obstructed  his  fur- 
ther progress  on  the  line  of  his  employer's  road,  and  he  thereupon 

*8ee  AdamB  v.  Cost  (62  Md.  264).  50  Am.  Rep.  211;  O'Brien  v.  B.  A  A,  R 

Co.,  anU\  p.  279. 


676  INDIANA, 


Pittsburgh,  Cincinnati  and  St.  Louis  Railway  Company  v.  Kirk. 

directed  the  cur  to  be  transferred  from  the  line  of  the  Pittsburgh, 
Cincinnati  and  St.  Louis  Ilailway  Company  to  that  of  the  Cincin- 
nati, Hamilton  and  Indianaj)olis  Railway  Company,  and  while  pro- 
ceeding on  the  hne  of  the  latter,  his  car  was  negligently  propelled 
against  the  car  on  whicli  Kirk  was  proceeding  homeward  with  his 
crew.  As  a  consequence,  Kirk  was  without  fault  on  his  part  thrown 
from  his  car  and  severely  injured. 

It  was  shown  that  no  authority  whateyer  existed  for  the  transfer 
of  the  car,  nor  was  there  any  right  in  the  one  railway  company  to 
use  the  line  of  the  other.  It  appeared  that  occasionally  like  use 
had  been  made  of  the  line  of  the  Cincinnati,  Hamilton  and  Indian- 
apolis Railway  Company  by  the  trackmen  of  the  Pittsburgh,  Cin- 
cinnati and  St.  Louis  Railway  Company,  but  it  does  not  appear 
that  this  was  known  to  or  authorized  by  the  officers  of  either  com- 
pany, nor  was  the  use  so  frequent  as  to  raise  an  inference  of  knowl- 
edge. 

Kirk  brought  suit  against  the  Pittsburgh,  Cincinnati  and  St. 
Louis  Railway  Company  and  had  a  rerdict  and  judgment,  and  the 
question  is,  whether  upon  the  foregoing  facts  the  finding  and  judg- 
ment can  be  upheld. 

The  argument  is  pressed  with  much  force  and  ingenuity,  that 
because  the  duties  of  Cronin  and  his  crew  pertained  wholly  to  the 
appellant's  line,  and  as  they  had  no  authority  either  express  or 
implied  to  go  upon  the  track  upon  which  the  injury  occurred,  they 
were  at  the  time  within  neither  the  line  of  duty  nor  scope  of  their 
employment,  and  that  being  thus  outside  of  both,  the  employer  is 
in  consequence  not  liable  for  their  misconduct. 

It  is  further  contended  that  inasmuch  as  at  the  time  of  the 
injury  Cronin  and  his  men  had  quit  work  and  were  proceeding 
homeward,  the  transfer  of  the  hand-car  for  the  purpose  of  avoid- 
ing the  obstruction  was  a  mere  incident  to  the  service  in  which 
they  were  engaged,  resorted  to  for  their  own  convenience,  and  for 
that  reason  the  employer  is  exempt  from  liability  for  the  resulting 
injury. 

Tlie  inquiry  in  hand  embraces  the  following  consideration: 

1.  Was  the  servant  at  the  time  engaged  in  prosecuting  the  busi- 
ness of  the  master,  with  authority,  either  express  or  impUed,  to 
iiccomplish  in  some  manner  an  end  then  in  view,  and  did  the 
wrongful  or  injurious  act  have  relation  to  the  consummation  of 
such  end  ? 


MAY  TERM,  1885.  677 


Pittsburgh,  Ciucinuati  and  St.  LouU  Kailway  Compaay  v.  Kirk. 

2.  Was  the  manner  chosen  by  the  servant,  resulting  in  the  injury 
complained  of,  so  far  incident  to  the  end  in  view  as  that  it  was 
reasonably,  nnder  the  circumstances,  designed  for  its  attainment  ? 
or  was  it  for  some  purpose  merely  personal  to  the  servant,  having 
no  relation  to  or  fitness  for  the  accomplishment  of  the  business  in 
which  he  was  engaged  ? 

Whether  a  servant  in  a  given  case  was  acting  within  the  scope  of 
his  employment,  in  pursuance  of  his  line  of  duty,  or  on  his  own 
responsibility,  in  pursuit  of  his  own  pleasure  or  convenience,  must 
usually  depend  upon  the  facts  in  such  case.  To  undertake  to  lay 
down  a  general  rule  applicable  to  all  cases  would  not  only  be  diffi- 
cult but  impossible.  But  we  think  thus  much  may  be  said,  where 
a  servant  is  engaged  in  accomplishing  an  end  which  is  within  the 
scope  of  his  employment,  and  while  so  engaged  adopts  means  rJason- 
ably  intended  and  directed  to  the  end  which  result  in  injury  to 
another,  the  master  is  answerable  for  the  consequences,  regardless 
of  the  motives  which  induced  the  adoption  of  the  means;  and  this 
tc»  even  though  the  means  employed  were  outside  his  authority, 
and  against  the  express  orders  of  the  master.  2  Thomp.  Neg.  889, 
§  6;  Wood  Mast,  and  Serv.  693,  694. 

In  the  case  of  Philadelphia,  etc.,  R»  Co.  v.  Derby,  14  How.  468, 
the  question  was  said  to  be  in  all  such  cases,  not  whether  the  ser- 
vant was  obeying  or  disobeying  the  master's  orders,  but  whether  or 
not  he  was  at  the  time  acting  in  the  course  of  his  employment,  or 
was  in  the  relation  of  servant  to  the  master. 

Where  a  servant  steps  aside  from  the  master's  business  and  does 
an  act  not  connected  with  the  business,  which  is  hurtful  to  another, 
manifestly  the  master  is  not  liable  for  such  act,  for  the  reason  that 
having  left  his  employer's  business,  the  relation  of  master  and  ser- 
vant did  not  exist  as  to  the  wrongful  act;  but  if  the  servant  coiw 
tinues  about  the  business  of  the  employer,  adopts  methods  which 
he  deems  necessary,  expedient  or  convenient,  and  the  methods 
adopted  prove  hurtful  to  others,  the  master  is  liable. 

The  point  is  well  illustrated  by  the  case  of  Quinn  v.  Power,  87 
N.  Y.  535;  s.  c,  41  Am.  Rep.  392.  In  that  case  the  pilot  of  a  ferry 
boat  plying  between  the  city  of  Hudson  and  the  village  of  Athens, 
on  the  Hudson  river,  when  about  starting  on  a  regular  trip  from 
one  point  to  the  other,  invited  a  boatman  on  board,  promising  to 
put  him  on  board  his  boat,  which  was  lying  mid-river  and  out  of 
the  course  which  it  was  the  pilot's  duty  to  pursue  in  making  his 
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trip.  In  attempting  to  deliver  the  boatman  on  his  boat  the  fenj 
boat  collided  with  a  tow  attached  to  the  canal  boat,  and  the  plain- 
tiff's intestate  was  thrown  from  the  canal  boat  into  the  river  and 
drowned.  The  case  was  decided  upon  the  basis  that  the  deviation 
from  the  usual  and  selected  route  was  without  the  master's  author- 
ity, and  that  but  for  that  fact  the  injury  would  not  have  occurred. 
Finch,  J.,  in  the  course  of  a  learned  opinion,  said:  ''In  deviating 
from  "  the  prescribed  route,  ''  the  servants  might  disregard  the  in- 
structions or  the  master,  but  they  were  none  the  less  engaged  in 
the  master's  business  of  transporting  passengers  from  Athens  to 
Hudson  because  they  did  not  follow  the  usual  route,  or  pursued 
another  or  even  a  forbidden  track.  They  were  still  doing  their 
empl^er's  work,  though  in  a  manner  contrary  to  his  instructions. 
If  they  stopped  the  boat  in  the  middle  of  the  river,  they  did  not 
•cease  to  be  engaged  in  the  master's  business,  even  if  the  motive  was 
some  purpose  of  their  own,  they  were  still  about  their  usual  em- 
ployment, although  pursuing  it  in  a  way  and  manner  to  snbserre 
also  such  purpose.  ♦  *  ♦  They  were  doing  it  in  a  mode  and 
manner  perhaps  not  authorized,  and  possibly,  in  some  sense,  to 
effect  a  purpose  of  their  own,  but  none  the  less  acting  within  the 
scope  of  their  employment  and  engaged  in  the  master's  business.'' 
Joel  V.  Morisouy  6  Car.  &  P.  501,  and  SlecUh  v.  Wihon,  9  Oar.  A 
P.  607,  were  cited  in  that  case. 

In  the  first  it  was  held  that  if  a  servant,  while  driving  his  mas- 
ter's cart  on  his  master's  business,  make  a  detour  from  his  nsnal 
route,  for  his  own  purpose,  his  master  will  be  liable  for  damages 
resulting  from  the  careless  driving  of  the  servant  while  oat  of  his 
road.  The  principle  decided  in  the  other  case  was  substantially  the 
same. 

It  has  been  held  by  this  and  other  courts,  that  trackmen  and 
laborers  going  to  and  returning  from  work  on  a  railroad  are,  during 
such  time,  servants  of  the  company,  and  A  far  in  the  line  of  ser- 
vice that  for  an  injury  received  while  going  or  coming,  through 
the  negligence  of  a  fellow-servant,  the  company  is  not  liable. 
Oormley  v.  Ohio,  etc.,  Ry.  Co.,  72  Ind.  31;  Wilson  v.  Madison, etc., 
R.  Co,,  18  Ind.  226. 

It  was  part  of  the  section  foreman's  duty  to  return  with  his  car, 
tools  and  crew  over  the  defendant's  track  to  the  tool-house  near  the 
depot,  as  well  to  observe  the  condition  of  the  track  as  to  have  his  car 
and  tools  there  ready  for  use  at  seven  o'clock  the  next  morning.  The 
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prescribed  route  was  over  the  track  of  the  railroad  in  whose  service 
he  was.     He  had  no  authority  to  go  upon  the  other,  but  encounter- 
ing^ an  obstacle  on  the  line  of  his  employer,  either  for  his  own  con- 
Tenienoe  or  possibly  to  accommodate  the  other  servants  of  the  mas- 
ter, and  thus  make  them  better  disposed  toward  it  and  its  service, 
he  judged  it  convenient  or  expedient,  rather  than  wait  until  the 
appellant's  line  was  cleared,  to  invade  the  neighboring  line,  and  by 
that  means  he  attained  the  end  of  delivering  the  car,  tools  and  crew 
at  their  destination.     In  all  this,  whatever  his  motive  was,  he  was 
pursuing  the  master's  service,  that  of  returning  the  car,  tools  and 
crew  to  their  appointed  place,  as  was  his  custom  and  duty,  and  while 
he  pursued  the  service,  in  an  unauthorized  and  possibly  forbidden 
way,  he  and  those  with  him  were,  during  the  time,  in  the  relation  of 
servants  to  the  appellant.     Concede  that  in  going  off  the  employer's 
line  he  pursued  a  course  which  was  beyond  his  authority,  his  pur- 
pose in  doing  so  was  nevertheless  to  accomplish  an  end  within  his  em- 
ployment, and  reasonably,  as  he  supposed,  fitted  to  reach  that  end. 
The  case  of  Mariery.  St.  Paul,  etc.,  Ry.  Co.,  31  Minn.  351;  s.  c, 
47  Am.  Rep.  793,  is  not  opposed  to  the  conclusion  here  reached.    In 
that  case  it  appeared  that  the  trackmen  built  a  fire  on  the  right  of 
way  of  the  railway  company  for  the  purpose  of  warming  their  coffee. 
They  negligently  permitted  the  fire  to  escape  to  an  adjacent  field,  and 
it  was  held  that  the  company  was  not  liable.     The  case  is  rested  upon 
tne  ground  that  in  preparing  their  dinner  on  the  right  of  way  the 
trackmen  were  engaged  exclusively  in  their  own  business,  as  much 
so  as  they  would  have  been  in  doing  the  same  thing  in  their  homes, 
or  afi  if  they  had  gone  into  the  plaintiff's  field  and  built  the  fire 
there  for  the  same  purpose.     So  in  the  case  of   Aycriggs  v.  New 
York,  etc.,  R.  Co.,  30  N.  J.  L.  460,  relied  on  by  appellant.     It  ap- 
peared in  that  case  that  the  captain  of  a  ferry  boat  which  was  ly- 
ing at  the  wharf,  seeing  a  barge  on  fire  in  the   river,  without  any 
orders  to  do  so,  went  out  into  the  river  and  undertook  to  tow  the 
burning  barge  up  the  stream.     In  doing  this  the  burning  barge 
came  in  contact  with  another  boat  to  which  tire  was  communicated 
and  which  was  damaged.     It  was  held  that   going  in   aid   of  the 
burning  barge  was  outside  of  the  scope  of  the  captain's  employment 
and  the  master  was  not  liable.     The  case  is  like  that  of  a  coachman 
who  should  take  his  master's  coach   and  horses  from  his   stable 
without  authority  and  go  in  pursuit  of  an  object  not  connected  with 
his  master's  service.     There  would  be  no  liability  of  the  master. 
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In  this  case  it  cannot  be  said  that  the  servant  had  stepped  aside 
fram  the  master's  senrice  for  a  purpose  of  his  own.  The  most  thai 
can  be  said  of  it  is  that  in  accomplishing  an  end  within  the  scope 
of  his  employment  he  adopted  a  method  wholly  unanthoriied, 
which  was  possibly  resorted  to  to  accommodate  himself  and  those 
under  him;  bat  whatever  the  motive  may  have  been,  since  the  end 
aimed  at  was,  as  averred  in  the  complaint  and  as  the  jodgment 
mast  have  fonnd^  within  the  line  of  service,  it  cannot  be  said  npon 
the  evidence  that  he  was  acting  without  anthority  in  a  matter  not 
connected  with  his  employment. 

We  think  that  in  ruling  on  the  complaint  and  in  overruling  the 
motion  for  anew  trial,  no  error  was  committed,  and  accordingly 
the  judgment  is  affirmed  with  costs. 


Judgment  ofirmtL 


Ayeby  y.  Doughsbiy. 

(m  Tnd.  Ma) 
Agency  —  leaae  ^eMcuUoju 

A  lease  reciting  that  it  Is  made  hy**M,,  agent  of  D.,"  and  signed  in  the  wne 

manner,  is  the  contract  of  the  principaL* 

ACTION  on  notes.    The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

J.  V.  Mitchell  and  «7.  F.  Gox,  for  appellants. 
J.  ff,  Jordan  and  0.  Matthewey  for  appellee. 

Elliott,  J.  In  the  promissory  notes,  npon  which  the  com- 
plaint of  the  appellee  is  founded^  the  description  of  the  payee  is 
Oliver  R.  Dougherty.  The  answer  to  the  complaint  is  in  two  pars- 
graphs,  but  as  they  are  substantially  the  same,  it  is  only  necessary 
to  give  a  synopsis  of  one  of  them.  It  is  allq^ed  that  the  sole  con- 
sideration of  the  notes  was  the  execution  of  a  lease  by  the  plaintiff 
to  the  defendants  Monroe  and  Madison  Avery;  that  in  the  lease  the 
plaintiff  covenanted  with  the  defendants  tiiat  they  sboald  have  the 

*  ♦  See  Byington  v.  Simpson  (134  Mass.  169),  45  Am.  Rep.  814. 


MAY  TERM,  1886.  fig} 


Avery  ▼.  Dougherty. 


peaceable,  qaiet,  and  undisturbed  possession  and  enjoyment  of  the 
land  therein  described  for  the  term  of  three  years;  that  the  defend- 
ants entered  into  the  possession  of  the  land;  that  prior  to  the  time 
the  notes  sued  on  became  due  the  plaintiff  wrongfully,  and  with- 
out the  knowledge  or  consent  of  the  defendants,  entered  upon  the 
land,  cut  down  and  worked  into  saw-logs  and  stages  a  great  number 
of  trecB ;  that  the  plaintiff  and  his  seryants  entered  upon  the  land, 
at  seasons  when  the  ground  was  soft  and  spongy,  and  also  after  the 
defendants  had  planted  com,  with  horses  and  wagons,  and  tramped 
and  packed  the  ground,  thereby  injuring  the  crops  of  the  defend- 
ants; that  the  plaintiff  left  the  tops  of  the  trees  cut  down  by  him 
l3ring  on  the  ground  where  they  fell;  that  the  defendants  were  com> 
pelled  to  remove  these  tree  tops  at  an  expense  of  $500 ;  that  by 
reason  of  the  wrongful  entry  and  unlawful  acts  of  the  plaintiff,  the 
defendants  were  deprived  of  the  possession  of  the  demised  premises 
and  greatly  damaged,  to- wit,  in  the  sum  of  $500. 

It  is  alleged  that  Jesse  Avery  executed  the  notes  as  the  snrety  of 
Madison  and  Monroe  Avery.  The  conclusion  and  prayer  of  the 
answer  is  substantially  as  follows:  Wherefore  defendants  say  that 
the  consideration  of  the  notes  has  failed,  and  they  pray  that  the 
damages  so  sustained  by  said  Madison  and  Monroe  Arery  may  be 
recouped,  and  they  have  judgment  for  the  money  paid  upon  the 
notes  by  them,  together  with  all  other  proper  relief. 

The  lease  is  not  well  drawn,  and  is  evidently  the  work  of  an  un- 
skilful person,  for  many  of  the  usual  and  appropriate  provisions  of 
a  lease  are  absent.  There  is  however  enough  in  the  instrument  to 
6x  the  term,  describe  the  property  demised,  and  designate  the 
amonnt  of  rent  to  be  paid  by  the  tenant;  there  are  coTenants  on  the 
part  of  the  lessee  to  pay  rent,  to  take  care  of  the  premises,  and  make 
repairs.  There  are  no  express  covenants  on  the  part  of  the  lessor, 
nor  is  any  right  of  entry  reserved.  Reference  is  made  to  the  notes 
sued  on;  it  is  recited  that  they  were  given  for  the  rent  of  the  de- 
mised premises,  and  dates,  amounts  and  times  of  maturity  are 
stated.  The  introductory  clause  of  the  lease  reads  thus:  **This 
agreement,  made  this  25th  day  of  December,  1880,  between  Ran- 
dolph Marshall,  agent  of  Oliver  Dougherty,  guardian  of  his  minor 
children,  and  Madison  Avery  and  Monroe  Avery,"  and  the  instru- 
ment is  signed  "Randolph  V.  Marshall,  agent  of  0.  R.  Dougherty." 

The  appellee's  counsel  assert  that  the  lease  is  executed  by  Mar- 
shall^ and  not  by  Dougherty,  and  that  the  allegation  that  it  was 
Vol.  lit  —  Sn 
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executed  by  the  latter  is  overthrown  by  the  exhibit.  It  is  tmethat 
the  allegations  of  a  pleading  are  controlled  by  the  statements  of  the 
instrament  upon  which  is  is  founded.  Hine8  v.  Driver^  100  Ind. 
315,  and  authorities  cited,  p.  317.  It  is  also  true  that  mere  de- 
scriptive words  are  regarded  as  simply  describing  the  person.  Jack- 
son School  Tp.  V.  Farlow,  75  Ind.  118;  see  authorities  cited,  p.  123. 
This  doctrine  applies  to  leases  as  well  as  to  other  instruments. 
Wood  Land,  and  Ten.  203.  The  rule  is  firmly  engrafted  in  oar 
law,  but  it  is  not  easy  to  find  any  real  ground  for  it  in  this  coun- 
try, where  there  are  no  titles,  designating  rank  or  condition  in  life. 
In  England  there  was  reason  for  the  rule;  here  there  is  none.  The 
better  doctrine  would  be  that  the  words  annexed  to  the  name  may 
be  explained  by  extrinsic  evidence;  but  the  rule  has  been  too  long 
and  too  firmly  settled  to  be  shaken  now.  Whi^ie  accepting  the  gen- 
eral rule  to  be  that  stated,  the  American  authorities  agree,  that  if 
tlie  contract  itself  shows  that  the  words  were  not  used  as  merely  de- 
scriptive of  the  person,  they  will  not  be  so  regarded,  but  will  be 
assigned  their  real  meaning.  In  the  instrument  before  us  it  clearly 
appears  that  Marshall  was  the  agent  of  the  lessor,  and  acted  as  such, 
for  we  find  this  recited:  '^  That  the  said  Marshall,  agent  as  afore- 
said, has  rented  to  Madison  and  Monroe  Avery."  There  are  other 
provisions  in  the  instrument  clearly  showing  that  Marshall  executed 
the  lease  as  the  agent  of  Dougherty,  and  we  have  no  doubt  that  it 
should  be  treated  as  having  been  executed  by  him,  and  that  the 
improper  description  of  the  lessor  in  the  introductory  clause  of  the 
lease  must  be  attributed  to  the  unskilfulness  of  the  draftsman  of 
the  instrument. 

[Other  questions  omitted.] 

Judgment  affirmed. 
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aOBInd.478.) 
Damages  —  by  fire  by  negligence  —  offset  of  insurance. 

Where  buildings  are  burned  through  the  negligence  of  another,  the  owner's 
recovery  is  not  subject  to  diminution  on  account  of  insurance  thereon. 

ACTION  for  damages  by  negligent  fire.     The  opinion  states  the 
case.    The  defendant  had  judgment  below.  ^ 

W.  H.  De  Wolf,  S,  N.  Chambers,  J.  E.  McDonald,  J.  M.  Buthr 
and  A,  L.  Mason,  for  appellants. 

A.  Iglekart,  J,  O.  Williams,  F,  W.  Vishe,  J.  E.  Iglehart  and  R. 
0.  Evans,  for  appellee. 

HowK^  J.  This  is  a  sait  by  the  appellants,  James  H.  and  James 
A.  Cunningham,  as  plaintiffs,  against  the  appellee,  the  Evansville 
and  Terre  Haute  Railroad  Company,  as  sole  defendant.  The  object 
of  the  suit  was  to  recover  damages  for  the  destruction  of  the  ap- 
pellants' starch  and  glucose  works  by  fire,  communicated  thereto, 
as  aUeged,  by  and  through  the  negligence  of  the  appellee,  and  with- 
out any  contributory  negligence  on  the  part  of  the  appellants.  The 
complaint  of  the  appellants  was  in  three  paragraphs.  In  the  first 
paragraph,  appellants  alleged  that  the  appellee  negligently  failed 
to  keep  its  engines  used  on  its  railroad  track  adjacent  to  their 
works,  supplied  with  suitable  spark-arresters,  but  suffered  them  to 
become  old,  worn  out  and  in  bad  repair,  so  that  coals  of  fire  escaped 
from  each  engines,  and  without  the  appellants'  fault,  communicated 
to  and  destroyed  their  works. 

In  the  second  paragraph  of  their  complaint  appellants  alleged,  in 
BubetancCy  that  appellee  negligently  overloaded  its  trains  of  cars, 
used  on  its  railroad  track  adjacent  to  the  appellants'  works,  so  that 
the  engines  hauling  such  trains  emitted  sparks,  and  coals  of  fire, 
which  without  appellants'  contributory  fault,  communicated  fire  to 
their  works,  and  they  were  thereby  consumed  and  destroyed. 

In  the  third  paragraph  of  their  complaint  appellants  alleged,  in 
brief  y  that  by  the  general  negligence  of  the  appellee  in  the  construe- 
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tiun,  management  and  use  of  its  engines  and  trains  of  cars,  sparks 
and  coals  of  fire  were  suffered  by  appellee  to  escape  from  its  loco- 
motives, whereby  appellants'  starch  and  glucose  works,  without 
thipir  fault,  were  set  on  fire  and  were  burned  and  destroyed.  A 
schedule  of  appellants'  property,  so  burned  and  destroyed,  is  set  oat 
in  each  of  the  paragraphs  of  complaint. 

The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  Terdict  was 
returned  for  the  appellee,  the  defendant  below.  Over  the  appelhints' 
motion  for  a  new  trial,  it  was  adjudged  by  the  coart  that  ^pellants 
take  nothing  by  their  suit,  and  that  appellee  recover  its  costs. 

The  first  error  of  which  appellants  complain  here  is  the  oyerrol- 
ing  of  their  demurrers  to  the  second,  third  and  fourth  paragraphs 
of  appellee's  unswer. 

The  answer  was  in  five  paragraphs,  of  which  the  first  was  a  gen- 
eral denial  of  the  complaint.  The  basis  of  each  of  the  second, 
third,  fourth  and  fifth  paragraphs  of  answer  is  substantially  the  same, 
namely,  that  the  appellants'  starch  and  glucose  works  were  insured 
against  loss  or  destruction  by  fire,  at  the  time  they  were  burned,  in 
divers  named  fire  insurance  companies,  in  the  aggregate  amount  of 
$50,000,  and  that  after  their  works  had  been  so  burned  and  de- 
stroyed, upon  proofs  of  their  loss  and  an  adjustment  thereof,  the 
appellants  had  actually  received  from  such  insurance  companies  the 
aggregate  sum  of  $35,224.09.  Upon  this  basis  of  facts,  the  appellee 
alleged,  in  the  second  paragraph  of  its  answer,  that  the  insaranoe 
money  so  received  by  the  appellants  was  more  than  the  value  of  the 
property  so  burned  and  destroyed,  and  more  than  the  loss  and  dam- 
age sustained  by  them;  that  by  means  of  such  payment  of  such 
insurance  money,  the  several  insurance  companies  became  and  were 
subrogated  to  all  the  rights  of  the  appidUants,  in  and  to  the  prop- 
erty so  burned  and  destroyed,  and  to  all  their  rights  of  action  for 
the  destruction  of  such  property,  and  to  all  the  pretended  rights 
which  the  appellants  were  seeking  to  enforce  in  this  action,  and  so 
the  appellee  said  that  appellants  were  not  the  real  parties  in  interest. 

Upon  the  same  oasis  of  facts,  the  appellee  alleged  in  its  third 
paragraph  of  answer,  that  after  the  burning  and  destruction  of  their 
stareli  and  glucose  works,  the  appellants  and  the  several  insurance 
companies  mutually  settled,  appraised  and  agreed  upon  the  amoant 
of  such  loss  and  damage  complained  of  herein,  at  the  sum  ot 
$68,375.65,  which  was  a  sum  greater  than  the  damage  suffered; 
that  thereupon  the  several  insurance  companies  paid,  as  and  for  the 
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sam  insured  upon  such  property,  the  aggregate  sum  of  $35,224.09, 
wliereby  all  rights  of  action  as  to  such  sum  became  and  were  trans- 
ferred to  such  insurance  companies,  and  so  the  appellee  said,  that 
as  to  such  sum,  appellants  could  not  maintain  this  action. 

In  its  fourth  paragraph  of  answer,  upon  the  same  basis  of  facts, 
the  appellee  alleged  the  appellants  and  the  several  insurance  com- 
panies, after  the  burning  and  destruction  of  the  starch  and  glucose 
works,  agreed  upon  the  value  of  such  property  and  the  amount  of 
the  loss,  which  latter  was  fixed  at  the  highest  limit  and  more  than 
the  sanoie  really  was,  to-wit,  at  t68,375.65;  and  that  upon  such 
insurance  and  damage,  the  insurance  companies  paid  the  appellants 
the  amount  insured,  to- wit,  $35,224.09;  whereby  allright  of  action 
for  the  causes  stated  in  the  complaint  herein  became  and  were 
transferred  to  the  several  insurance  companies,  and  appellants 
thereby  became  divested  of  all  right  of  action  for  the  causes  set 
forth  in  their  complaint. 

It  will  be  observed  that  the  appellee  has  not  controverted  in 
either  of  these  paragraphs  of  answer  any  of  the  facts  stated  by  the 
appellants  in  either  paragraph  of  their  complaint,  as  constituting 
their  cause  of  action.  For  the  purposes  of  these  paragraphs  of  an- 
swer the  appellee  concedes  that  the  appellant's  property  was,  with- 
out any  contributory  fault  on  their  part,  burned  and  destroyed  by 
and  through  the  fault  and  negligence  of  the  appellee,  (1)  in  failing 
to  supply  its  engines  with  suitable  spark-arresters;  (2)  in  so  over- 
loading its  trains  of  cars  that  the  engines  hauling  the  same  emitted 
sparks  and  coals  of  fire,  and  (3)  in  the  construction,  management 
and  use  of  its  engines  and  trains  so  that  sparks  and  coals  of  fire 
were  suffered  to  escape  from  its  locomotives.  Making  these  con- 
cessions, the  appellee  claimed  that  a])pollants'  action  against  it  for 
the  damages  resulting  from  its  negligent  destruction  of  their  property 
(1)  was  wholly  barred  by  reason  of  the  fact  that  they  had  received 
from  certain  insurance  companies,  in  which  they  had  insured  such 
property  against  loss  by  fire,  certain  sums  of  money,  amounting  in 
the  aggregate  to  more  than  the  value  of  their  property  so  burned  and 
destroyed,  and  to  more  than  the  loss  or  damages  sustained  by  them, 
and  (2)  was  barred  in  part  as  to  the  amount  of  the  insurance 
money  so  received  by  them  for  the  burning  and  loss  of  such  prop- 
erty from  such  insurance  companies,  which  was  slightly  in  excess 
of  one-half  of  the  appraised  and  agreed  value  of  the  entire  prop- 
erty  so  burned  and  destroyed. 
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tiun,  management  and  use  of  its  engines  and  trains  of  cars,  sparks 
and  coals  of  fire  were  suffered  by  appellee  to  escape  from  its  loco- 
motives, whereby  appellants'  starch  and  glucose  works,  without 
thipir  fault,  were  set  on  fire  and  were  burned  and  destroyed.  A 
schedule  of  appellants'  property,  so  burned  and  destroyed,  is  set  oat 
in  each  of  the  paragraphs  of  complaint. 

The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  verdict  was 
returned  for  the  appellee,  the  defendant  below.  Over  the  appellants' 
motion  for  a  new  trial,  it  was  adjudged  by  the  court  that  appellants 
take  nothing  by  their  suit,  and  that  appellee  recover  its  costs. 

The  first  error  of  which  appellants  complain  here  is  the  overrul- 
ing of  their  demurrers  to  the  second,  third  and  fourth  paragraphs 
of  appellee's  "answer. 

The  answer  was  in  five  paragraphs,  of  which  the  first  was  a  gen- 
eral denial  of  the  complaint.  The  basis  of  each  of  the  second, 
third,  fourth  and  fifth  paragraphs  of  answer  is  substantially  the  same, 
namely,  that  the  appellants'  starch  and  glucose  works  were  insured 
against  loss  or  destruction  by  fire,  at  the  time  they  were  burned,  in 
divers  named  fire  insurance  companies,  in  the  aggregate  amount  of 
$50,000,  and  that  after  their  works  had  been  so  burned  and  de- 
stroyed, upon  proofs  of  their  loss  and  an  adjustment  thereof,  the 
appellants  had  actually  received  from  such  insurance  companies  the 
aggregate  sum  of  $35,221.09.  Upon  this  basis  of  facts,  the  appellee 
alleged,  in  the  second  paragraph  of  its  answer,  that  the  insurance 
money  so  received  by  the  appellants  was  more  than  the  value  of  the 
property  so  burned  and  destroyed,  and  more  than  the  loss  and  dam- 
age sustained  by  them;  that  by  moans  of  such  payment  of  such 
insurance  money,  the  several  insurance  companies  became  and  were 
subrogated  to  all  the  rights  of  the  appjellants,  in  and  to  the  prop- 
erty so  burned  and  destroyed,  and  to  all  their  rights  of  action  for 
the  destruction  of  such  property,  and  to  all  the  pretended  rights 
which  the  appellants  were  seeking  to  enforce  in  this  action,  and  so 
the  appellee  said  that  appellants  were  not  the  real  parties  in  interest. 

Upon  the  same  oasis  of  facts,  the  appellee  alleged  in  its  third 
paragraph  of  answer,  that  after  the  burning  and  destruction  of  their 
starch  and  glucose  works,  the  appellants  and  the  several  insurance 
companies  mutually  settled,  appraised  and  agreed  upon  the  amount 
of  such  loss  and  damage  complained  of  herein,  at  the  sum  oi 
$68,375.65,  which  wiis  a  sum  greater  than  the  damage  suffered; 
that  thereupon  the  several  insurance  companies  paid,  as  and  for  the 
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sum  insured  upon  such  property,  the  aggregate  sum  of  $35,224.09, 
whereby  all  rights  of  action  as  to  such  sum  became  and  were  trans- 
ferred to  such  insurance  companies,  and  so  the  appellee  said,  that 
as  to  such  sum,  appellants  could  not  maintain  this  action. 

In  its  fourth  paragraph  of  answer,  upon  the  same  basis  of  facts, 
the  appellee  alleged  the  appellants  and  the  several  insurance  com- 
panieSy  after  the  burning  and  destruction  of  the  starch  and  glucose 
works,  agreed  upon  the  value  of  such  property  and  the  amount  of 
the  loss,  which  latter  was  fixed  at  the  highest  limit  and  more  than 
the  same  really  was,  to-wit,  at  $68,375.65;  and  that  upon  such 
insurance  and  damage,  the  insurance  companies  paid  the  appellants 
the  amount  insured,  to- wit,  $35,224.09;  whereby  all  right  of  action 
for  the  causes  stated  in  the  complaint  herein  became  and  were 
transferred  to  the  several  insurance  companies,  and  appellants 
thereby  became  divested  of  all  right  of  action  for  the  causes  set 
forth  in  their  complaint. 

It  will  be  observed  that  the  appellee  has  not  controverted  in 
either  of  these  paragraphs  of  answer  any  of  the  facts  stated  by  the 
appellants  in  either  paragraph  of  their  complaint,  as  constituting 
their  cause  of  action.     For  the  purposes  of  these  paragraphs  of  an- 
swer the  appellee  concedes  that  the  appellant's  property  was,  with- 
out any  contributory  fault  on  their  part,  burned  and  destroyed  by 
and  through  the  fault  and  negligence  of  the  appellee,  (I)  in  failing 
to  supply  its  engines  with  suitable  spark-arresters;  (2)  in  so  over- 
loading its  trains  of  cars  that  the  engines  hauling  the  same  emitted 
sparks  and  coals  of  fire,  and  (3)  in  the  construction,  management 
and  use  of  its  engines  and  trains  so  that  sparks  and  coals   of  fire 
were  suffered  to  escape  from  its  locomotives.     Making  these  con- 
cessions, the  appellee  claimed  that  appellants'  action  against  it  for 
the  damages  resulting  from  its  negligent  destruction  of  their  property 
(1)  was  wholly  barred  by  reason  of  the  fact  that  they  had  received 
from  certain  insurance  companies,  in  which  they  had  insured  such 
property  against  loss  by  fire,  certain  sums  of  money,  amounting  in 
the  aggregate  to  more  than  the  value  of  their  property  so  burned  and 
destroyed,  and  to  more  than  the  loss  or  damages  sustained  by  them, 
and  (2)  was  barred  in   part  as  to  the  amount  of  the  insurance 
money  so  received  by  them  for  the  burning  and  loss  of  such  prop- 
erty from  such  insurance  companies,  which  was  slightly  in  excess 
of  one-half  of  the  appraised  and  agreed  value  of  the  entire  prop- 
erty 80  burned  and  destroyed. 
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tion,  management  and  use  of  its  engines  and  trains  of  cars,  sparks 
and  coals  of  fire  were  suffered  by  appellee  to  escape  from  its  loco- 
motives, whereby  appellants'  starch  and  glucose  works,  without 
thipir  fault,  were  set  on  fire  and  were  burned  and  destroyed.  A 
schedule  of  appellants'  property,  so  burned  and  destroyed,  is  set  oat 
in  each  of  the  paragraphs  of  complaint. 

The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  verdict  was 
returned  for  the  appellee,  the  defendant  below.  Over  the  appellants' 
motion  for  a  new  trial,  it  was  adjudged  by  the  court  that  appellants 
take  nothing  by  their  suit,  and  that  appellee  recover  its  costs. 

The  first  error  of  which  appellants  complain  here  is  the  overrul- 
ing of  their  demurrers  to  the  second,  third  and  fourth  paragraphs 
of  appellee's  Bnswer. 

The  answer  was  in  fire  paragraphs,  of  which  the  first  was  a  gen. 
eral  denial  of  the  complaint.  The  basis  of  each  of  the  second, 
third,  fourth  and  fifth  paragraphs  of  answer  is  substantially  the  same, 
namely,  that  the  appellants'  starch  and  glucose  works  were  insured 
against  loss  or  destruction  by  fire,  at  the  time  they  were  burned,  in 
divers  named  fire  insurance  companies,  in  the  aggregate  amount  of 
$50,000,  and  that  after  their  works  had  been  bo  burned  and  de- 
stroyed, upon  proofs  of  their  loss  and  an  adjustment  thereof,  the 
appellants  had  actually  received  from  such  insurance  companies  the 
aggregate  sum  of  $35,224.09.  Upon  this  basis  of  facts,  the  appeUee 
alleged,  in  the  second  paragraph  of  its  answer,  that  the  insurance 
money  so  received  by  the  appellants  was  more  than  the  value  of  the 
property  so  burned  and  destroyed,  and  more  than  the  loss  and  dam- 
age sustained  by  them;  that  by  moans  of  such  payment  of  such 
insurance  money,  the  several  insurance  companies  became  and  were 
subrogated  to  all  the  rights  of  the  appiellants,  in  and  to  the  prop- 
erty so  burned  and  destroyed,  and  to  all  their  rights  of  action  for 
the  destruction  of  such  property,  and  to  all  the  pretended  rights 
which  the  appellants  were  seeking  to  enforce  in  this  action,  and  so 
the  appellee  said  that  appellants  were  not  the  real  parties  in  interest. 

Upon  the  same  oasis  of  facts,  the  appellee  alleged  in  its  third 
paragraph  of  answer,  that  after  the  burning  and  destruction  of  their 
starch  and  glucose  works,  the  appellants  and  the  several  insurance 
companies  mutually  settled,  appraised  and  agreed  upon  the  amoant 
of  such  loss  and  damage  complained  of  herein,  at  the  sum  ot 
$68,375.65,  which  was  a  sum  greater  than  the  damage  suffered; 
that  thereupon  the  several  insurance  companies  paid,  as  and  for  the 
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sum  insured  upon  such  property,  the  aggregate  sum  of  $35,224.09, 
whereby  all  rights  of  action  as  to  such  sum  became  and  were  trans- 
ferred to  such  insurance  companies,  and  so  the  appellee  said,  that 
as  to  such  sum,  appellants  could  not  maintain  this  action. 

In  its  fourth  paragraph  of  answer,  upon  the  same  basis  of  facts, 
the  appellee  alleged  the  appellants  and  the  scTeral  insurance  com- 
panieSy  after  the  burning  and  destruction  of  the  starch  and  glucose 
works,  agreed  upon  the  value  of  such  property  and  the  amount  of 
the  loss,  which  latter  was  fixed  at  the  highest  limit  and  more  than 
the  same  really  was,  to-wit,  at  $68,375.65;  and  that  upon  such 
insurance  and  damage,  the  insurance  companies  paid  the  appellants 
the  amount  insured,  to-wit,  $35,224.09;  whereby  all  right  of  action 
for  the  causes  stated  in  the  complaint  herein  became  and  were 
transferred  to  the  several  insurance  companies,  and  appellants 
thereby  became  divested  of  all  right  of  action  for  the  causes  set 
forth  in  their  complaint. 

It  will  be  observed  that  the  appellee  has  not  controverted  in 
either  of  these  paragraphs  of  answer  any  of  the  facts  stated  by  the 
appellants  in  either  paragraph  of  their  complaint,  as  constituting 
their  cause  of  action.  For  the  purposes  of  these  paragraphs  of  an- 
swer the  appellee  concedes  that  the  appellant's  property  was,  with- 
out any  contributory  fault  on  their  part,  burned  and  destroyed  by 
and  through  the  fault  and  negligence  of  the  appellee,  (1)  in  failing 
to  supply  its  engines  with  suitable  spark-arresters;  (2)  in  so  over- 
loading its  trains  of  cars  that  the  engines  hauling  the  same  emitted 
sparks  and  coals  of  fire,  and  (3)  in  the  construction,  management 
and  use  of  its  engines  and  trains  so  that  sparks  and  coals  of  fire 
were  suffered  to  escape  from  its  locomotives.  Making  these  con- 
cessions, the  appellee  claimed  that  appellants'  action  against  it  for 
the  damages  resulting  from  its  negligent  destruction  of  their  property 
(1)  was  wholly  barred  by  reason  of  tlie  fact  that  they  had  received 
from  certain  insurance  companies,  in  which  they  had  insured  such 
property  against  loss  by  fire,  certain  sums  of  money,  amounting  in 
the  aggregate  to  more  than  the  value  of  their  property  so  burned  and 
destroyed,  and  to  more  than  the  loss  or  damages  sustained  by  them, 
and  (2)  was  barred  in  part  as  to  the  amount  of  the  insurance 
money  so  received  by  them  for  the  burning  and  loss  of  such  prop- 
erty from  such  insurance  companies,  which  was  slightly  in  excess 
of  one-half  of  the  appraised  and  agreed  value  of  the  entire  prop- 
erty so  burned  and  destroyed. 
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tion,  management  and  use  of  its  engines  and  trains  of  cars,  sparks 
and  coals  of  fire  were  suffered  by  appellee  to  escape  from  its  loco- 
motives, whereby  appellants'  starch  and  glucose  works,  without 
thipir  fault,  were  set  on  fire  and  were  burned  and  destroyed.  A 
schedule  of  appellants'  property,  so  burned  and  destroyed,  is  set  oat 
in  each  of  the  paragraphs  of  complaint. 

The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  verdict  was 
returned  for  the  appellee,  the  defendant  below.  Over  the  appellants' 
motion  for  a  new  trial,  it  was  adjudged  by  the  court  that  appellants 
take  nothing  by  their  suit,  and  that  appellee  recover  its  costs. 

The  first  error  of  which  appellants  complain  here  is  the  overrul- 
ing of  their  demurrers  to  the  second,  third  and  fourth  paragraphs 
of  appellee's  'answer. 

The  answer  was  in  five  paragraphs,  of  which  the  first  was  a  gen- 
eral  denial  of  the  complaint.    The  basis  of  each  of  the  second, 
third,  fourth  and  fifth  paragraphs  of  answer  is  substantially  the  same, 
namely,  that  the  appellants'  starch  and  glucose  works  were  insured 
against  loss  or  destruction  by  fire,  at  the  time  they  were  burned,  in 
divers  named  fire  insurance  companies,  in  the  aggregate  amount  of 
$50,000,  and  that  after  their  works  had  been  so  burned  and  de- 
stroyed, upon  proofs  of  their  loss  and  an  adjustment  thereof,  the 
appellants  had  actually  received  from  such  insurance  companies  the 
aggregate  sum  of  $35,224.09.     Upon  this  basis  of  facts,  the  appeUee 
alleged,  in  the  second  paragraph  of  its  answer,  that  the  insurance 
money  so  received  by  the  appellants  was  more  than  the  value  of  the 
property  so  burned  and  destroyed,  and  more  than  the  loss  and  dam- 
age sustained  by  them;  that  by  moans  of  such  payment  of  such 
insurance  money,  tlie  several  insurance  companies  became  and  vera 
subrogated  to  all  the  rights  of  the  appiBllants,  in  and  to  the  prop- 
erty so  burned  and  destroyed,  and  to  all  their  rights  of  action  for 
the  destruction  of  such  property,  and  to  all  the  pretended  rights 
which  the  appellants  were  seeking  to  enforce  in  this  action,  and  so 
the  appellee  said  that  appellants  were  not  the  real  parties  in  interest. 

Upon  tlie  same  oasis  of  facts,  the  appellee  alleged  in  its  third 
paragraph  of  answer,  that  after  the  burning  and  destruction  of  their 
starch  and  glucose  works,  the  appellants  and  the  several  insurance 
companies  mutually  settled,  appraised  and  agreed  upon  the  amoant 
of  such  loss  and  damage  complained  of  herein,  at  the  sum  of 
$68,375.65,  which  was  a  sum  greater  than  the  damage  suffered; 
that  thereupon  the  several  insurance  companies  paid,  as  and  for  the 
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sum  insured  upon  such  property,  the  aggregate  sam  of  $35,224.09, 
whereby  all  rights  of  action  as  to  such  sum  became  and  were  trans- 
ferred to  such  insurance  companies,  and  so  the  appellee  said,  that 
as  to  such  sum,  appellants  could  not  maintain  this  action. 

In  its  fourth  paragraph  of  answer,  upon  the  same  basis  of  facts, 
the  appellee  alleged  the  appellants  and  the  several  insurance  com- 
panies, after  the  burning  and  destruction  of  the  starch  and  glucose 
works,  agreed  upon  the  yalue  of  such  property  and  the  amount  of 
the  loes,  which  latter  was  fixed  at  the  highest  limit  and  more  than 
the  same  really  was,  to-wit,  at  $68,375.65;  and  that  upon  such 
insurance  and  damage,  the  insurance  companies  paid  the  appellants 
the  amount  insured,  to>wit,  $35,224.09;  whereby  all  right  of  action 
for  the  causes  stated  in  the  complaint  herein  became  and  were 
transferred  to  the  several  insurance  companies,  and  appellants 
thereby  became  divested  of  all  right  of  action  for  the  causes  set 
forth  in  their  complaint. 

It  will  be  observed  that  the  appellee  has  not  controverted  in 
either  of  these  paragraphs  of  answer  any  of  the  facts  stated  by  the 
appellants  in  either  paragraph  of  their  complaint,  as  constituting 
their  cause  of  action.  For  the  purposes  of  these  paragraphs  of  an- 
swer the  appellee  concedes  that  the  appellant's  property  was,  with- 
out any  contributory  fault  on  their  part,  burned  and  destroyed  by 
and  through  the  fault  and  negligence  of  the  appellee,  (1)  in  failing 
to  supply  its  engines  with  suitable  spark-arresters;  (2)  in  so  over- 
loading its  trains  of  cars  that  the  engines  hauling  the  same  emitted 
sparks  and  coals  of  fire,  and  (3)  in  the  construction,  management 
and  use  of  its  engines  and  trains  so  that  sparks  and  coals  of  fire 
were  suffered  to  escape  from  its  locomotives.  Making  these  con- 
cessions, the  appellee  claimed  tiiat  appellants'  action  against  it  for 
the  damages  resulting  from  its  negligent  destruction  of  their  property 
(1)  was  wholly  barred  by  reason  of  the  fact  that  they  had  received 
from  certain  insurance  companies,  in  which  they  had  insured  such 
property  against  loss  by  fire,  certain  sums  of  money,  amounting  in 
the  aggregate  to  more  than  the  value  of  their  property  so  burned  and 
destroyed,  and  to  more  than  the  loss  or  damages  sustained  by  them, 
and  (2)  was  barred  in  part  as  to  the  amount  of  the  insurance 
money  so  received  by  them  for  the  burning  and  loss  of  such  prop- 
erty firom  such  insurance  companies,  which  was  slightly  in  excess 
of  one-half  of  the  appraised  and  agreed  value  of  the  entire  prop- 
erty  so  burned  and  destroyed. 
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The  paragraphs  of  appellee's  answer,  the  substance  of  which  we 
have  given,  proceed  upon  the  theory  that  although  the  appellant's 
property,  without  contributory  fault  on  their  part,  was  consamed 
and  destroyed  by  and  through  the  negligence  of  the  appellee,  they 
cannot  recover  the  damages  occasioned  by  such  destruction  of 
their  property  of  or  from  the  appellee,  it  it  appear  they  were  in- 
demnifled  for  such  damages  by  contracts  of  insurance  against  loss 
by  fire,  unless  the  amount  of  damages  exceed  such  indemnity,  and 
then  only  to  the  extent  of  such  excess;  in  other  words,  the  appellee 
claims  in  its  answer  that  to  the  extent  the  appellants  were  indem- 
nified for  their  damages  resulting  from  the  destruction  of  their 
property  by  fire  by  their  contracts  of  insurance  against  loss  by  fire, 
it,  the  appellee,  is  exempt  from  liability  to  them  for  such  damages, 
although  the  destruction  of  their  property  by  fire  was  caused  by 
and  through  its  negligence,  without  their  contributory  fault 
These  positions  cannot  be  maintained.  The  contracts  of  the  ap- 
pellants for  the  insurance  of  their  property,  with  the  insurance 
companies,  and  their  subsequent  conduct  in  relation  thereto,  are 
matters  in  which  the  appellee,  as  the  wrong-doer,  had  no  concern, 
and  which  do  not  affect  the  measure  of  its  liability.  So  the  law 
seems  to  be  uniformly  settled  elsewhere,  and  we  know  of  no  suffi- 
cient reason  for  adopting  a  different  rule  of  decision  in  this  State. 
Weber  v.  Morris  and  Essex  R.  Co.,  35  N,  J.  L.  409  ;  s.  c,  10  Am. 
Rep.  253;  Clark  v.  WilsoUy  103  Mass.  219;  s.  c,  4  Am.  Eep.  532; 
Hayward  v.  Cain,  105  Mass.  213  ;  Perroit  v.  Shearer,  17  Aiich. 
48;  Merrick  v.  Brainard,  38  Barb.  574 ;  Peoria  M.  &  P.  Inf,  Co. 
V.  Frosty  37  111.  333;  Connecticut  M.  Life  Ins.  Co.  v.  New  York,  etc., 
R.  Co.,  25  Conn.  265  ;  Rockingham  Mut.  Fire  Ins.  Co.  v.  Bo- 
aher,  39  Me.  253;  Carpenter  v.  Eastern  Transp.  Co.,  71  N.  T.  574. 

The  appellants  claimed  that  their  property  had  been  consumed 
and  destroyed  by  and  through  the  actionable  negligence  of  the  ap- 
pellee. In  such  a  case  they  would  be  entitled  to  recover  their  en- 
tire loss  from  the  appellee;  and  the  fact  that  the  insurance  com- 
panies in  which  their  property  was  insured  had  paid  them  the 
i  amount  of  such  insurance,  we  think,  did  not  constitute  any  de- 

fense whatever  to  the  appellant's  action.  We  are  of  opinion  there- 
fore that  the  trial  court  erred  in  overruling  the  appellants'  demur- 
rers to  the  second,  third  and  fourth  paragraphs  of  appellee's 
answei\ 

[Minor  consideration  omitted.] 


1 
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In  speaking  of  the  claim  of  the  wrong-doer  to  the  benefit  of  in- 
surance money  received  by  the  injured  party,  a  recent  writer  on 
the  law  of  damages  says:  '^  There  can  be  no  abatement  of  dam- 
ages on  the  principal  or  partial  compensation  received  for  the  in- 
jary,  where  it  comes  from  a  collateral  source,  wholly  independent 
of  the  defendant,  and  is  as  to  him  res  inter  alios  acta.  *  *  * 
Nor  will  proof  of  money  paid  to  the  injured  party  by  an  insurer 
or  other  third  person,  by  reason  of  the  loss  or  injury,  be  admissible 
to  reduce  damages  in  favor  of  the  party  by  whose  fault  such  injury 
was  done.  The  payment  of  such  moneys  not  being  procured  by 
the  defendant,  and  they  not  having  been  either  paid  or  received  to 
satisfy  in  whole  or  in  part  his  liability,  he  can  derive  no  advantage 
therefrom  in  mitigation  of  damages  for  which  he  is  liable.  As 
has  been  said  by  another,  to  permit  a  reduction  of  damages  on  such 
a  ground  would  be  to  allow  the  wrong-doer  to  pay  nothing,  and 
take  all  the  benefit  of  a  policy  of  insurance  without  paying  the  pre- 
mium."    1  Sutherland  Dam.  242. 

The  doctrine  here  declared  was  recognized,  approved  and  acted 
upon  by  this  court  in  Sherlock  v.  Ailing^  44  Ind.  184.  In  that  case 
a  similar  defense  was  interposed  to  that  pleaded  by  the  appellee  in 
the  second,  third  and  fourth  paragraphs  of  its  answer  in  the  case  in 
hand.  In  considering  this  defense  the  court  there  said:  ''  It  pro- 
poses to  use,  as  a  defense  to  damages  resulting  from  the  wrongful 
act  of  the  defendants,  by  way  of  set-off,  recoupment,  or  in  mitiga- 
tion of  such  damages,  pecuniary  benefits  received  by  the  injured 
party,  to  which  the  defendants  had  not  contributed,  and  not  rc- 
sultingfrom  or  connected  with  the  act  causing  the  death — benefits, 
which  it  is  fair  to  presume  would  have  been  realized  at  a  future 
day,  without  the  aid  of  their  wrongful  act."  So  in  Ohio^  etc,  Rt/. 
Co.  y,d)ici'erson,  59  Ind.  317,  it  was  held  by  this  court  that  the 
fact  that  the  salary  of  a  person  injured  through  the  negligence  of 
the  defendant  is  paid  by  his  employer  during  the  time  he  is  dis- 
abled by  such  injury  cannot  mitigate  the  damages  such  injured 
party  may  recover  in  an  action  therefor. 

lu  their  exhaustive  briefs  of  this  cause  the  appellants'  learned 
counsel  have  ably  discussed  a  number  of  alleged  errors  of  law  oc- 
curring at  the  trial  and  duly  excepted  to.  But  as  these  errors  may 
uot  occur  again,  upon  a  new  trial  of  this  cause,  we  need  not  and 
do  not  extend  this  opinion  in  the  consideration  and  decision  of  the 
qoestions  thereby  presented. 
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The  jadgment  ia  reversed  with  costs,  and  the  canse  is  remanded 
with  instractions  to  sostain  the  demurrers  to  the  second,  third  and 
fourth  paragraphs  of  the  answer,  etc 

JudgtMnt  remritd, 

NiBLAOK,  J.,  expressed  no  opinion  in  this  case. 


Gibson  v.  Setmottb. 

aOB  Ind.  486.) 
WiU — dmsef&r  Hfe — death  of  devisee  before  tettcUor. 

A  wife  doTiaed  all  her  property  to  her  husband  for  life,  and  provided  that  if 
he  sarviTod  her,  the  same  should  go  at  his  death  to  her  step-daaghter.  The 
hoflband  died  before  the  wife.     Held,  that  the  wife  was  intestate. 

PARTITION.     The  opinion  states  the  case. 

D.  Z>.  Dykeman  and  D.  C.  Justice^  for  appellant. 

D.  B,  JfcConfiM,  R.  Magee  and  8.  T.  McOonnell,  for  appellees. 

Black,  G.  On  the  13th  of  November,  1879,  Ruth  A.  Boirow, 
then  the  wife  of  Joseph  M.  Burrow,  with  whom  she  resided  at 
Logansport,  in  this  Slate,  executed  her  last  will  and  testament, 
whereby  she  made  dispositions  of  property  as  follows: 

'* First.  I  direct  that  all  my  just  debts  and  funeral  expenses  shall 
be  promptly  psiid,  as  soon  as  possible  after  my  death. 

''Second,  I  hereby  bequeath  and  devise  to  my  beloved  husband, 
Joseph  M.  Burrow,  all  my  property,  both  real  and  personal,  of  every 
description  whatever,  for  and  daring  his  natural  life. 

''Thirdly.  At  the  death  of  my  said  husband,  should  he  ontlire 
me,  or  as  soon  as  may  be  after  my  death  without  the  sacrifice  of 
property,  I  desire  that  a  suitable  monument  or  monuments  be  pat  to 
all  the  graves;  that  they  maybe  marked  in  an  unostentatious  man- 
ner: Harriet  Farlow,  who  died  January  30th,  1873;  Mary  Taintori 
who  died  June  7th,  1873;  Mahala  Danforth,  who  died  May  29th, 
1879;  Joseph  M.  Burrow  and  Ruth  A.  Burrow.  The  names  may 
all  be  put  on  one  monument  if  my  executor  and  legatees  are  so  dis- 
posed, and  no  use  shall  be  made  of  my  property  or  no  income  ap- 
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|»0]H'iat;ed  to  personal  use^  fiatil  sach  nKmnment  or  raonniBenti 
shall  be  erected. 

"Fburthly.  If  my  haeband  survive  me,  I  desire  at  kis  death  that 
all  I  may  own  or  be  possessed  of  shall  go  to  and  become  the  prop- 
erty of  my  well  beloved  step-danghter,  Harriet  E.  Gibson,  now  liv- 
ing in  Lafayette,  Indiana,  subject  to  the  provisions  of  article  third. 
If  I  survive  my  husband,  all  or  any  thing  I  may  become  possessed 
of  through  his  death  I  desire  shall  be  divided  equally  between  my 
8tep-8on,  John  F.  Burrow,  and  step-daughters,  Aletta  J.  Baker  and 
Harriet  E.  Gibson.  I  promised  $20  to  the  W.  F.  M.  Society;  I 
have  only  paid  $5.  This  I  consider  a  debt,  and  desire  paid;  also, 
desire  that  a  locket  worth  at  least  $5  be  purchased  for  my  name- 
sake, and  my  picture  be  put  in  it,  Ruth  A.  Wafifabum,  if  I  have  not 
given  it  previous  to  my  death." 

She  appointed  John  P.  Burrow  as  executor  of  said  will.  Her 
said  husband  died  on  the  17th  of  March,  1S80,  and  she  died  on  the 
29th  of  July,  1880.     Her  said  will  was  duly  admitted  to  probate. 

At  the  date  of  the  execution  of  said  will  the  testatrix  was  the 
owner  in  fee-simple  of  certain  real  estate  in  Logansport,  and  she 
still  owned  it  at  her  death.  She  was  the  second  wife  of  her  said 
husband,  by  whom  she  had  no  children. 

This  was  an  action  for  petition  of  said  real  estate,  instituted  by 
the  appellee,  Charles  E.  Seymour,  one  of  the  heirs  at  law  of  said 
testatrix,  against  another  heir  at  law  and  her  step-children  named 
in  the  will;  and  the  question  involved  is,  whether  said  real  estate 
is  the  property  of  the  appellant,  said  Harriet  E.  Gibson,  or  as 
the  court  below  decided,  the  property  of  the  heirs  at  law  of  tlie 
testatrix. 

By  the  second  clause  of  the  will  the  property  in  question  was 
devised  to  the  husband  of  the  testatrix  for  his  life.  His  death 
before  that  of  the  testatrix  prevented  the  taking  effect  of  this 
devise.  By  the  second  provision  of  the  fourth  clause  she  gave  ail 
the  property  of  which  she  became  possessed  through  his  death  to  her 
step-children. 

Other  portions  of  the  will  directed  the  payment  of  her  debts,  the 
erection  of  a  monument  or  monuments,  the  payment  of  what  she 
had  promised  to  the  W.  F.  M.  Society,  and  the  purchase  of  a  locket 
for  ber  namesake;  but  the  only  disposition  made  of  the  real  estate 
m  question,  except  to  her  husband  for  his  life,  was  that  contained 
in  the  first  portion  of  the  fourth  clause,  as  follows:  "If  my  hus- 
VoL.  Lll  —  87 
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band  sunrive  me^  I  desire  at  his  death  that  all  I  may  own  or  be 
possessed  of  shall  go  to  and  become  the  property  of  my  beloved 
step-daaghter,  Harriet  E.  Gibson^  now  living  in  Lafayette,  Indiana, 
subject  to  the  provisions  of  article  third." 

The  language  is  plain;  its  meaning  is  obvious.  We  are  not  at 
liberty  to  qualify  or  control  such  language  in  a  will  by  conjecture 
or  doubt  arising  from  extraneous  facts. 

The  devise  of  the  real  estate  in  question  to  the  appellant  is  con- 
tingent in  form,  and  no  transposition  of  the  language  of  the  will, 
which  does  not  modify  the  meaning,  can  be  made  so  as  to  render 
the  devise  other  than  a  contingent  one. 

We  may  conjecture  that  the  testatrix  failed  through  inadvertence 
to  express  her  intention  as  she  would  have  done  if  her  attention 
had  been  called  by  another  person  to  the  matter  about  which  the 
parties  to  this  suit  are  now  through  it  contending.  But  courts  can 
no  more  make  a  portion  of  a  will  than  they  can  make  an  entire  will. 

We  cannot  say  that  the  testatrix  by  her  will  gave  the  real  estate 
in  question  to  the  appellant  in  fee  simple  merely  subject  to  the  life- 
estate  previously  given  to  the  husband  of  the  testatrix.  She  plainly 
made  the  devise  of  this  real  estate  to  the  appellant  contingent  upon 
an  event  which  did  not  happen. 

She  made  no  expression  of  intention  in  regard  to  this  property 
in  the  event  that  she  should  survive  her  husband;  and  there  is 
nothing  left  for  us  but  to  conclude  with  the  court  below,  that  as  to 
this  property  she  died  intestate. 

Per  Gcbiam.  Upon  the  foregoing  opinion,  the  judgment  is 
affirmed,  at  the  costs  of  the  appellant 

JtidgmmU  affirm$d. 

Ok  Pktitiok  for  a  Behbarikg. 

Elliott,  J.  We  have  carefully  studied  the  briefs  originally 
filed  and  those  filed  on  the  petition  for  a  rehearing,  and  cannot  find 
any  reason  for  departing  from  the  rule  declared  in  our  former 
opinion. 

The  rights'  of  the  appellant  to  the  property  she  claims  depend 
upon  the  construction  of  the  will  of  her  step-mother,  Buth  A.  Bor- 
row. The  will,  set  out  in  our  former  opinion,  devises  to  the  appel- 
lant's father  and  the  testatrix's  husband  an  estate  for  life  in  her 
property,  makes  provision  for  the  payment  of  debts,  for  the  erection 
of  monuments,  and  for  the  appointment  of  an  executor.    The 
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only  proTisions  in  the  will  which  directly  affect  the  appellant  are 
the  following: 

''  Fourthly.  If  my  hnsband  suryiye  me,  I  desire  at  his  death  that 
all  I  may  own  or  be  poesessed  of  shall  go  to  and  become  the  prop- 
erty of  my  well-beloved  step-danghter,  Harriet  E.  Gibson,  now 
living  in  Lafayette,  Indiana,  subject  to  the  provision  of  article 
third.  If  I  survive  my  husband,  all  or  any  thing  I  may  become 
possessed  of  through  his  death  I  desire  shall  be  divided  equally 
between  my  step-son,  John  F.  Burrow,  and  step-daughters,  Aletta 
J.  Baker  and  Harriet  E.  Gibson." 

If  it  were  not  for  the  earnestness  and  apparent  sincerity  of  coun- 
sel, we  should  not  feel  justified  in  devoting  additional  time  or  space 
to  the  question,  for  to  our  minds  it  is  clear  that  the  provisions  of 
the  will  are  not  doubtful  or  obscure.  In  one  event  only  is  Harriet 
E.  Gibson  to  take  the  property  of  her  step-mother,  the  testatrix, 
and  that  is  in  the  event  that  the  husband  of  the  testatrix  should  sur- 
vive her.  We  cannot  inquire  why  the  step-mother  chose  to  make  the 
devise  to  her  step-child  depend  upon  the  contingency  of  the  father's 
survival.  It  is  not  the  duty  of  the  courts,  nor  is  it  within  their 
power  to  search  for  the  reasons  which  influenced  a  testator  to  annex 
a  condition  to  a  devise;  their  duty  is  to  ascertain  whether  there  is  a 
contingency,  and  its  character  and  effect.  The  devise  to  Mrs.  Gib- 
son is  made  to  depend  upon  the  contingency  of  her  father  outliving 
his  wife,  and  the  courts  cannot  destroy  the  force  of  a  clause  so  clearly 
and  fully  framed  as  the  one  before  us. 

There  is  no  absolute  devise  to  Mrs.  Gibson,  and  unless  the  court 
inserts  such  a  devise  in  the  will,  she  cannot  take  the  property  of 
the  testatrix.  Not  only  is  there  no  absolute  devise,  but  there  is  a 
conditional  one,  and  the  contingency  is  the  event  of  the  survival  of 
the  husband  of  the  testatrix.  It  is  a  familiar  rule  that  the  express 
mention  of  one  thing  implies  the  exclusion  of  all  others,  and  under 
this  rule  it  must  be  held  that  expressly  making  the  devise  depend 
upon  the  happening  of  a  given  event  excludes  the  inference  that 
the  devise  was  intended  to  be  an  absolute  one. 

Mrs.  Gibson  can  only  take  as  the  will  provides,  and  as  the  will 
makes  the  devise  depend  upon  a  contingency,  she  cannot  take  ab- 
solutely. She  can  claim  only  under  the  will,  for  she  is  not  an  heir, 
and  can  only  take  upon  the  condition  expressly  created  by  the  will, 
and  as  that  condition  failed,  so  also  did  her  claim  as  sole  devisee. 

We  are  bound  to  adhere  to  the  words  of  the  will  unless  there  is 
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doal>t,  oonfofiion  or  obeourityy  and  there  is  nothing  of  the  kind  here. 
Kedfield  says  there  is  no  rule  of  constraction  ''  of  more  oniTeiBfd 
application,  both  here  and  in  England,  than  that  the  phun  and  nn- 
ambiguons  words  of  the  will  mnst  prevail,  and  are  not  to  be  con- 
trolled or  qualified,  by  any  conjeotnial  or  doubtfal  constmctions, 
groinng  out  of  the  sitnation,  oircomstances,  or  condition,  either  of 
the  testator,  his  property,  or  his  family."  1  Itedl  Law  of  Wills, 
430. 

Another  anther  says:  '*  Devises,  limited  in  clear  and  express 
terms  of  contingency,  do  not  take  effect,  unless  the  events  upon 
which  they  are  made  dependent  happen."  1  Jarm.  Wills  (4th 
Am.  ed.),  743. 

At  another  place  this  author  says:  **  An  estate  will  be  construed 
to  be  contingent,  if  clearly  so  expressed,  however  absurd  and  incon- 
venient may  be  the  consequences  to  which  such  a  construction  may 
lead,  and  however  inconsistent  with  what  may  be  conjectured  would 
have  been  the  testator's  actual  meaning,  if  his  attention  had  been 
drawn  to  these  consequences."    1  Jarm.  Wills,  744. 

The  authorities  are  not  divided  upon  the  proposition  that  courts 
oannot,  except  in  the  clearest  cases,  change  by  transposition,  alter- 
ation, subtraction  or  substitution,  the  words  of  a  will,  but  must 
take  them  as  they  are  written."  Shimer  v.  Mann,  99  Ind.  190,  see 
authorities  cited,  pp.  195,  196;  s.  c,  50  Am.  Bep.  82;  Eupp  v. 
Hbarly,  79  Penn.  St.  141;  Teamshaw's  Appeal,  25  Wis.  21. 

The  language  of  the  will  gives  Mrs.  Qibson  the  whole  estate  only 
upon  the  condition  that  the  husband  of  the  testatrix  survives  her. 
No  precise  form  of  words  is  necessary  to  create  a  condition.  As 
said  in  StilweU  v.  Knapper,  69  Ind.  558;  s.  c,  35  Am.  Rep.  240: 
''  The  word  '  condition '  is  not  necessary  to  the  creation  of  a  condi- 
tion. Any  words  that  convey  the  proper  meaning  will  create  a  con- 
dition ; "  see  page  570.  There  are  many  cases  illustrating  this  gen- 
eral doctrine  and  applying  it  to  cases  like  the  present.  In  the  well 
considered  case  of  Yearn8haw*8  Appeal,  supra,  the  question  was 
considered  and  decided  as  we  have  decided  it. 

In  the  case  of  Illinois  Land  <6  Loan  Co.  v.  Bonner,  75  111.  315, 
it  was  said:  '^Did  Bogle  and  Trulear  take  anything  under  the 
will?  We  are  of  the  opinion  they  did  not  for  the  reason  that  the 
contingency  upon  which  they  were  to  take  never  happened.  Th^ 
were  to  take  only  *  in  case  both  said  sister  and  brother  should  die 
without  issue  prior  to  attaining  the  ages  of  eighteen  and  tweaij^ne 
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respectively/  The  sister  and  brother  did  both  die  wrthout  issue, 
but  they  did  not  both  die  prior  to  their  attainingthose  ages  reBpect** 
iyely.  One  did,  and  the  other  did  not,  the  brother  dying  before 
reaching  the  age  of  twenty-one,  but  the  sister,  not  until  aftisr  hav- 
ing reached  the  age  of  eighteen.  The  terms  of  this  devise  over  are 
clear  and  free  from  the  least  ambiguity.  It  seems  plain  that  the 
devise  is  contingent  upon  the  fact  of  both  Hosalie  and  Percy  dying 
before  reaching  the  ages  of  eighteen  and  twenty-one  respectiFely. 
*  *  *  The  testatrix  did  not  in  her  will  provide  for  the  events 
that  have  happened,  that  is,  of  her  sister  dying  over  eighteen  and 
the  brother  under  twenty-one.  In  such  case,  the  court  will  not 
provide  for  the  unforeseen  events.  '  Where  the  testator,  in  the  dis- 
position of  his  property,  overlooks  a  particular  event,  which  had  it 
occurred  to  him,  he  would  in  all  probability  have  provided  against, 
the  court  will  not  rectify  the  omission  by  implying  or  inserting  the 
necessary  clause;  conceiving  it  would  be  too  much  like  making  a 
will  for  the  testator,  rather  than  construing  that  already  made.'" 
2  Roper  Legeu^ies,  1464. 

We  have  perhaps  cited  more  authorities  upon  this  branch  of  the 
discussion  than  necessary,  but  we  have  been  induced  to  do  so  by 
the  zeal  and  earnestness  of  counsel. 

Counsel  for  appellants  complain  that  their  authorities  were  not 
discussed,  and  infer  that  they  were  not  considered;  Their  infer- 
ence is  erroneous;  it  does  not  follow  because  authorities  are  not 
discussed  in  detail,  in  the  opinion,  that  they  have  not  had  consid- 
eration. 

Many  authorities  are  cited  to  the  effect  that  courts  must  ascer- 
tain and  give  force  to  the  intention  of  th^  testator,  and  we  yield 
nndonbting  assent  to  this  familiar  and  rudimental  doctrine,  but  we 
cannot  perceive  that  it  aids  counsel,  for  all  the  authorities  agree 
that  the  intention  is  to  be  gathered  from  the  language  of  the  will; 
that  it  must  be  the  testator's  intention  as  thus  manifested  that  is 
given  effect,  and  not  the  views  of  the  court  as  to  what  the  will 
shonld  have  provided,  and  that  the  court  cannot  supply  words  to 
give  the  instrument  a  different  meaning  from  that  which  the  lan- 
guage used  ordinarily  conveys. 

It  is  contended  that  the  intention  of  the  testatrix  was  to  make  a 
disposition  of  her  entire  estate,  and  therefore  that  she  intended  to 
make  an  absolute  devise  to  Mrs.  Gibson.  There  is  in  this  argu- 
ment a  plain  fallacy;  the  conclusion  does  not  follow  from  the  pre- 


694  INDIANA, 


Gibeon  t.  Seymoiir. 


mise,  and  the  premise  is  not  well  assumed.  The  words  of  the  will 
give  an  estate  to  Mrs.  Gibson  on  a  contingency^  and  not  otherwise, 
and  it  cannot  be  assumed  that  the  testatrix  meant  the  reverse  of 
what  she  says.  Granting  however  the  justice  of  the  assumption, 
the  conclusion  does  not  follow,  because  the  intention  was  not  to  dis- 
pose of  the  estate  to  Mrs.  Gibson,  except  upon  a  certain  event,  and 
the  inference  is  that  what  was  not  so  disposed  of  went  to  the  heirs. 
Waugh  v.  Biley,  68  Ind.  482.  The  presumption  in  such  a  case  as 
this  is  in  favor  of  the  heirs,  and  where  an  estate  is  devised  to  a 
stranger  upon  a  contingency,  the  contingency  must  happen,  or  the 
heirs  will  succeed  to  the  estate  of  their  ancestor.  The  general  rule 
upon  this  subject  is  thus  stated:  ''It  is  a  well  ktiown  maxim  that 
an  heir  at  law  can  only  be  disinherited  by  express  devise  or  neces- 
sary implication,  and  that  implication  has  been  defined  to  be  such 
a  strong  probability  that  an  intention  to  the  contrary  cannot  be 
supposed."    1  Jarm.  Wills,  465;  Jiupp  v.  Eberly,  supra. 

We  are  referred  to  the  cases  of  Allen  v.  Jfayfieldy  20  Ind.  293; 
Richmond  v.  Vanhooh,  3  Ired.  Eq.  581;  Dunlap  y.  Dunlap,  4 
Desaus.  305;  Coleman  v.  Hutchenson,  3  Bibb,  209,  in  support  of 
the  proposition  that ''  a  legacy  to  one  person  for  life  with  remainder 
to  another  does  not  lapse  upon  the  death  of  the  first  taker  during 
the  testator's  life/'  but  these  cases,  it  is  evident,  cannot  exert  any 
influence  here,  for  the  question  is  not  whether  the  devise  to  the 
husband  lapsed,  but  whether  the  contingency  upon  which  Mrs. 
Gibson  was  to  take  ever  happened  ? 

We  are  asked  to  construe  the  will  "as  if  Joseph  M.  Burrow,"  the 
husband,  '*had  not  been  named,"  but  this  we  cannot  do,  for  the 
words  of  the  will  are:  "If  my  husband  survive  mo,  I  desire  at  his 
death  that  all  I  may  own  or  be  possessed  of  shall  go  to  and  become 
the  property  of  my  well-beloved  stei>daughter,  Harriet  E.  Gib- 
son." To  strike  out  the  provision  creating  the  contingency  would 
make  the  will  express  a  meaning  entirely  different  from  what  its 
framer  intended.  The  case  of  Jackson  v.  Hoover ^  26  Ind.  511,  is 
essentially  different  from  the  present,  for  there  the  persons  who 
claimed  the  estate  were  the  children  of  the  testator.  It  appeared 
that  he  meant  to  make  the  provision  for  them  all,  and  there  was  no 
language  creating  a  condition  as  there  is  here. 

The  case  of  Womrath  v.  AfcCormick,  51  Penn.  St.  504,  is  not  in 
point.  There  the  question  was  whether  the  remainder  was  vested 
or  contingent,  there  was  no  question  as  to  whether  the  devise  wa^«{  or 
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not  a  conditional  one.  The  decision  was  put  upon  the  doctrine 
of  Mr.  Feame,  that  '*  It  sometimes  happens  that  a  remainder  is 
limited  in  words  which  seem  to  import  a  contingency,  though  in 
fact  they  mean  no  more  than  would  have  been  implied  without  them, 
or  do  not  amount  to  a  condition  precedent,  but  only  denote  the  time 
when  fche  remainder  is  to  vest  in  possession.  H«;re  no  estate  at  all 
is  devised,  except  upon  oonditiom  that  the  husband  shall  survive 
the  testatrix.  The  question  is  not  when  a  remainder  shall  vest,  but 
whether,  if  the  designated  contingency  does  not  happen,  there  is 
any  devise  at  all.  Bedfield  defines  a  conditional  devise  thus:  *'  A 
conditional  bequest  is  where  its  taking  effect  or  continuing  in  opera- 
tion depends  upon  the  happening  or  not  happening  of  some  uncertain 
eyent"  2  Bedf.  Wills,  283.  This  describes  the  devise  contained  in 
the  will  under  examination,  for  the  taking  effect  of  the  bequest  de- 
pends upon  the  contingency  of  the  husband  of  the  testatrix  surviv- 
ing her. 

The  will  does  not,  as  is  argued,  simply  fix  the  time  when  the 
devise  shall  take  effect,  but  it  provides  that  it  shall  not  take  effect 
at  all  until  the  happening  of  the  designated  contingency.  Until 
that  contingency  does  happen  no  estate  passes.  A  standard  author 
says:  ''  Whenever  it  appears  that  the  happening  of  an  event,  or  the 
performance  of  an  act,  was  intended  to  operate  as  a  condition  to 
precede  the  vesting  of  a  legacy  or  devise,  it  is  essential  that  the 
event  happens  or  the  act  is  done,  since  no  interest  will  previously 
vest  in  the  legatee  or  devisee,  as  has  been  shown  in  the  tenth  chapter 
of  this  treatise.''    1  Boper  Legacies,  750;  2  Powell  Devises,  251. 

Petition  overruUcL 


Bbechbill  y.  Bakdall. 
aosind.ses.) 

CkmiUtuHanallaw^8tate  lawreguUtting  tale  of  patent  righU. 

A  Stale  Btatate  requiring  vendors  of  patent  rights  to  file  with  the  coantj  clerk 
an  authenticated  copy  of  the  letters,  with  an  affidavit  that  thej  are  genuine 
and  have  not  been  revoked  or  annulled  and  that  the  vendors  have  authority 
to  8eU,  is  valid.* 


*  See  Oraneon  v.  Smith  (87  Mich.  809),  26  Am.  Rep.  514. 
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ri^VBLB  opinion  ii»teB  the  eaoe. 

P.  F.  Hoffman  and  N,  Z.  ^ffMter,  for  sppeBUit. 
W.  L.  PmfiM,  for  appdkei. 

Bluott,  J.  If  the  Btstute  requiring  pezsonft  wh0  aell^  or  oSer 
for  sale,  patent  rights  to  file  with  the  elerk  ot  the  proper  eonniy  t 
duly  anthenticated  copy  of  the  letters,  patent,  and  an  affidavit  that 
the  letters  are  genaine  and  have  not  been  revoked  or  annulled,  aad 
that  he  has  authority  to  sell  the  right  patented^  ia  valid,  this  judg- 
ment must  be  affirmed;  otherwise  it  must  be  reversed. 

In  oar  opinion  the  statute  is  v^id,  for  the  reason  that  in  enacting 
it  the  legislature  exercise  a  police  power  resident  in  the  State.  The 
power  to  make  police  regulations  for  the  protection  of  its  citisens 
against  fraud  and  imposition  is  not  taken  from  the  States  by  the 
Federal  Constituticm.  or  by  any  national  statute.  It  has  indeed 
been  authoritatively  settled  that  the  nati(Mial  legislature  cannot  exer- 
cise police  powers  for  the  protection  of  the  inhabitants  of  a  Slate; 
this  is  a  domestic  matter  to  be  governed  and  regulated  by  State 
laws.  Wesi&rn  Union  Tel.  Co.  v.  PeniUton,  95  Ind.  12;  s.  c,  48 
Am.  Bep.  692;  U.  8.  v.  DewM,  9  Wall.  41;  U.  S.  v.  Beesi,,  92  U. 
8.  214;  Munn  v.  lUinois,  94  U.  S.  113;  Railroad  Co.  v.  Huun,  % 
IT.  8.  465;  Civil  Sights  cases»  109  U.  S.  3. 

The  State  is  not  inhibited  from  enacting  police  regulations  which 
operate  upon  instrumentalities  or  articles  of  commerce,  provided  no 
discriminations  are  made  against  classes  of  citizens,  and  no  restric- 
tions are  placed  upon  commercial  intercourse.  Western  Union  Tel 
Co.  V.  Pendleton  J  supra;  Sherlock  v.  Ailing,  93  F.  S.  99;  County 
of  Mobile  v.  Kimbally  102  U.  S.  691;  Munn  v.  Illinois,  supra; 
Woodruff  V.  Parham,  8  WaH.  123;  SUmgJkUt  House  cases,  16  Wall. 
36;  Cooley  v.  Board,  etc.,  12  How.  299;  Mayor,  etc.,  of  New  York 
V.  Miln,  11  Peters,  102;  State  v.  Aldington,  77  Mo.  110. 

In  the  case  of  Patterson  v.  Kentucky,  97  XJ.  S.  501,  the  doctrine 
stated  was  applied  to  the  case  of  a  patented  article,  and  the  prin- 
ciple declared  in  that  case  rules  here.  The  doctrine  of  the  case  joBt 
cited  was  fully  approved  in  Fry  v.  State,  63  Ind.  552  (see  opinion, 
665),  and  must  be  deemed  the  law  of  this  State. 

We  need  not  inquire  whether  a  statute  discrinrinating  agsiuBt 
patented  articles  would,  or  would  not  be  valid,  for  that  it  not  hen 
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the  question.  We  are  not  therefore  required  to  review  the  cases  of 
Crittenden^.  White, %^  Minn.  34;  8.  a, 23  Am.  Rep.  676;  Hollida  v. 
Hunty  70  111.  109;  s.  c,  22  Am.  Rep.  63;  Cranson  v.  Smith,  37 
Mich.  309;  s.  c,  26  Am.  Rep.  514.  Here  there  is  no  discrimina- 
tion, for  the  statute  simply  prescribes  a  method  by  which  our  citi- 
zens can  secure  protection  against  fraud.  The  requirement  that  a 
record  shall  be  made  is  not  an  unreasonable  one,  nor  does  it  impede 
the  free  course  of  commerce;  it  simply  compels  an  exhibition  of  the 
source  of  title  and  a  description  of  the  thing  offered  for  sale.  The 
intangible  character  of  the  thing  put  into  market,  and  its  peculiar 
nature,  distinguish  it  from  other  articles  of  commerce,  and  these 
make  necessary  laws  of  a  peculiar  character.  It  is  the  character  of 
the  commodity  that  makes  necessary  a  law  applying  particularly  to 
it,  and  not  to  articles  of  commerce  m  general^  and  in  enacting  a 
statute  particularly  applicable  to  a  thing  of  a  peculiar  nature,  there 
is  no  discrimination  and  no  obstruction  to  the  free  course  of  com- 
merce. Honest  dealers  cannot  be  harmed  by  such  a  law,  and  if  dis- 
honest ones  are,  all  the  greater  the  merit  of  the  law. 

The  answer  avers  that  no  copy  of  the  letters-patent  was  filed,  and 
that  no  affidavit  was  made  and  filed,  and  it  further  alleges  that  the 
words  **  given  for  a  patent"  were  not  written  in  the  note.  We  are 
not  required  to  decide  what  the  result  would  be  if  the  answer  averred 
no  more  than  that  the  words  "  given  for  a  patent "  were  not  written 
in  the  uote,  for  the  other  allegations  in  themselves  make  the  answer 
good.  We  need  not  therefore  determine  whether  the  decision  in 
Helm  T.  First  Nafl  Bank,  43  Ind.  167;  s.  c,  13  Am.  Rep.  395. 
is  or  is  not  to  be  regarded  as  correctly  expressing  the  law;  but  it  is 
proper  to  say  that  its  force  and  reasoning  ai'e  much  shaken  by  tlie 
later  cases.  The  decision  in  Grover  £  Baker  Sewing  Machine  Oi, 
Y.  Butler,  53  Ind.  454;  s.  c,  21  Am.  Rep.  200,  was  based  entirely 
on  the  case  of  Ex  parte  Robinson,  2  Biss.  309,  and  as  that  case  has 
been  overthrown  by  the  decision  of  the  court  of  supreme  authority, 
the  case  built  upon  it  must  also  go  down.  We  must  yield  to  the 
judgment  of  the  court  of  last  resort,  and  that  requires  us  to  declare 
that  the  case  of  Orover  <6  Baker  Sewing  Machine  Co.  v.  Butler, 
Bupra,  is  virtually  overruled  by  the  decisions  of  the  Supreme  Court 
of  the  United  States.  This  result  was  really  established  by  the 
decisions  in  Fry  v.  iState,  supra,  and  Toledo  Agricultural  Works  v. 
Work,  70  Ind.  253,  although  not  explioitly  aoaonnced. 

Judgment  affirmed. 
Vol.  LU  —  88 
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(189  Haas.  8.) 

SkUute  of  frauds — license — oeeupanejf  ofhatt. 

An  oral  agreement  to  let  a  public  hall  for  four  specified  days  at  a  certain  price 
for  eacli  daj,  is  not  a  sale  of  an  interest  in  land,  and  not  within  the  statate 
of  frauds. 

ACTION  for  breach  of  agreement  to  let  hall.     The  opinion  states 
the  case.    The  defendant  had  judgment  below. 

F.  S.  HeaseUinBy  for  plaintiff. 

0.  M.  Steams,  for  defendant. 

Morton^  0.  J.  There  was  evidence  tending  to  show  that  the  de- 
fendant, who  was  the  owner  of  a  hall,  entered  into  an  oral  contract  with 
the  plaintiff^  by  which  he  agreed  to  permit  the  plaintiff  to  nse  the 
hall  for  dancing  parties  on  the  afternoons  of  four  holidays,  Thanks- 
giving, Christmas,  Washington's  Birthday,  and  Fast  Day,  at  a  stipu- 
lated price  for  each  afternoon.  The  Superior  Court  directed  a  ver- 
dict for  the  defendant,  upon  the  ground  that  this  contract  was 
within  the  statute  of  frauds,  being  a  contract  for  the  sale  of  an  in- 
terest in  land.    Pub.  Stats.  ^  chap.  78,  §  1,  cL  4.    The  question  is, 
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whether  it  was  such  a  contract,  or  merely  a  contract  for  a  license  to 
the  plaintiff  to  enter  and  use  the  hall  for  the  purpose  contemplated. 

A  license  is  a  permission  or  authority  to  enter  the  land  and  do 
certain  acts,  or  series  of  acts,  the  parties  not  intending  to  convey 
any  interest  in  the  land;  and  it  is  well  settled  that  such  a  license 
need  not  be  in  writing,  under  the  statute  of  frauds.  Thus  a  license 
to  enter  land  and  to  cut  timber,  or  to  gather  the  growing  crops,  is 
Talid,  though  not  in  writing.  Whitmarsh  t.  Walker,  1  Mete.  313.  So 
an  agreement  for  a  seat  in  a  theater,  or  other  place  of  amusement, 
is  a  license  merely.  McCrea  v.  Marshy  12  Gray,  211;  Burton  y. 
Scherpf,  1  Allen,  133.  So  ordinarily,  an  agreement  for  lodgings  in 
a  hotel  or  boarding-house,  though  the  rooms  the  boarder  is  to 
occupy  are  designated,  does  not  create  an  interest  in  land,  but  is 
merely  a  license.  White  v.  Maynard,  111  Mass.  250;  s.  c,  15  Am. 
Kep.  2a 

In  the  case  before  us,  it  seems  to  us  that  the  contract  has  the 
elements  of  a  license  rather  than  of  a  contract  for  the  sale  of  any 
interest  in  land.  The  use  of  the  hall  by  the  plaintiff  was  not  to  be 
continuous,  but  only  occasional,  and  for  a  few  hours  on  four  sepa- 
rate days.  He  was  not  to  have  the  exclusive  occupation  and  control 
of  it;  the  key  was  never  delivered  to  him,  but  remained  with  the 
defendant,  who  on  the  afternoons  it  was  occupied  under  the  con- 
tract, opened,  lighted  and  closed  it.  We  think  the  defendant 
would  remain  all  the  time  in  the  legal  possession  of  the  land;  that 
the  plaintiff  was  to  occupy  it  merely  as  licensee,  and  would  acquire 
nnder  the  contract  no  interest  in  the  land.  It  is  like  the  ordinary 
case  of  hiring  a  hall  for  a  night,  which  does  not  create  a  lease,  but 
the  hirer  occupies  under  a  license. 

Regarding  the  contract  in  this  case  as  a  contract  for  a  license,  it 
is  true  that  the  defendant  had  the  power  to  revoke  the  license,  and 
the  plaintiff  could  not  compel  the  defendant  to  give  him  the  use  of 
the  hall.  But  if  in  revoking  it  the  defendant  violated  his  contract 
he  is  responsible  for  any  damages  sustained  by  the  plaintiff  by  rea- 
Bon  of  such  breach  of  contract.  McCrea  v.  Marsh,  and  Whitmarsh 
▼•  Wdlhery  tUri  supra. 

Judgment  for  plaintiff. 


;(K)  MASSACHUSETTS. 


Dodd  V.  Witt 


DoDD  y.  Witt. 

Deed — boundeny — roctd  — pregumptum. 

Wheore  a  giuit  of  land  is  bounded  "  on  a  road,"  the  pieanmptioii.  that  it  ooa* 
veyn  to  the  center  may  be  rebutted  hy  proof  of  the  eatabliahmeDt  of  raonn- 
ments,  and  fencing  and  occupancj  in  accordance  therewith. 

ACTION  to  recover  land.     The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

« 

S.  P.  Thayer,  for  tenants. 

M.  E.  Couch  and  0.  J.,Farkhur8t,  for  demandant. 

Field,  J.  The  demanded  premises  are  a  strip  two  rods  wide  on 
the  westerly  end  of  the  lot  described  in  the  demandaat's  deed.  The 
demandant  derives  title  from  Reuben  Whitman,  who  in  May,  1886, 
conveyed  the  premises  to  Thomas  H.  Lidiord  by  a  description,  a^ 
follows:  ^*  Commencing  on  the  road  at  the  south-east  corner  of  the 
land  that  I  gave  D.  H.  Raymond  a  bond  to  convey;  ihence  west  2:^ 
degrees  30  minutes  north  ten  rods;  thence  south. 22  degrees  30  min- 
utes west  four  rods;  thence  east  22  degrees  30  minutes  south  ten 
rods,  thence  south  on  the  road  to  the  place  of  beginning."  The 
descriptions  in  the  mesne  conveyances  are  substantially  the  same. 
The  road  was  four  rods  wide,  and  Reuben  Whitman,  when  he  exe- 
cuted his  deed,  owned  the  fee  of  it.  The  deed  therefore  conveyed 
the  land  to  the  center  line  of  the  highway.  Peck  v.  Dennision,  121 
Mas3.  17;  O'OonneU  v.  Bryant^  121  Mass.  657. 

The  tenants  contended  that  by  the  construction  of  the  deed,  the 
side  lines  of  the  demanded  premises  extended  ten  rods  from  the 
center  line  of  the  highway,  or  eight  rods  from  the  westerly  side  of 
the  highway;  or  if  this  were  not  the  true  construction,  that  there 
was  an  ambiguity  in  the  description;  and  they  offered  ''John  Lid- 
ford,  father  of  said  Thomas  H.  Lidford,  as  a  witness  to  prove  that 
at  the  time  of  the  execution  of  the  above-mentioned  deed  from 
Reuben  Whitman  to  Thomas  H.  Lidford,  the  said  witness  was  pres- 
ent; and  that  said  Whitman  measured  on  the  west  line  of  the  road 
above-mentioned  westerly  eight  rods,  and  fixed  a  monument  at  the 


FEBKUARY  TEEM,  1885.  701 

Dodd  V.  Witt. 

north-west  comer  of  the  lot;  thence  southerly  four  rods  to  the 
south-west  corner,  and  fixed  a  monument;  thence  southerly  eight 
rods  to  the  west  side  of  the  highway;  thence  on  the  highway  to 
the  place  of  beginning;  that  his  son  Thomas  H.  Lidford  and  him- 
self built  a  fence  across  the  west  end  of  said  lot  from  corner  to 
corner,  as  indicated  by  the  monuments  thus  erected,  at  the  time 
of  said  deed  to  Lidford,  which  fence  remained  until  after  the  de- 
mandant went  into  possession  under  his  deed;  that  the  land  included 
within  said  measurement  was  all  that  Thomas  H.  Lidford  purchased 
as  he  understood  it  at  the  time,  except  that  he  was  told  by  Whit- 
man that  his  grant  really  extended  to  the  oenter  of  the  highway, 
which  he  was  told  was  four  rods  wide/'  The  court  excluded  this 
testimony,  and  ruled  **  that  there  was  no  ambiguity  in  the  deeds 
offered  by  the  plaintiff ;  that  the  amount  called  for  '  on  the  road ' 
was  by  the  side  of  the  road,  and  not  the  center  of  the  road;''  and 
directed  the  jury  to  render  a  verdict  for  the  demandant.  This  is  a 
ruling  that  by  the  construction  of  the  deed  the  lines  extended  ten 
rods  from  the  westerly  side  of  the  road. 

In  Peck\,  Denniston^  ubi  sttpra,  Chief  Justice  Gbay  says:  '*  The 
general  rule  is  well  settled  that  a  boundary  on  a  way,  public  or  pri- 
yate,  includes  the  soil  to  the  center  of  the  way,  if  owned  by  the 
grantor,  and  that  the  way,  thus  referred  to  and  understood,  is  /i 
monument  which  controls  courses  and  distances,  unless  the  deed 
by  explicit  statement  or  necessary  implication  requires  a  different 
construction.  N'ewhall  v.  Ireson,  8  Cush.  595;  Fisher  v.  Smithy  9 
Gray,  441;  Boston  y.  Richardson,  13  Allen,  146;  White  y.  Godfrey, 
97  Mass.  472;  Motley  v.  Sargent,  119  Mjiss.  231." 

Not  one  of  these  cases  however  considers  the  construction  to  be 
given  to  a  deed  in  which  a  highway  is  a  point  of  departure  for  a 
measured  line. 

In  Newhall  y.  Ireson,  ubi  supra,  the  line  was  "  running  north- 
erly seven  poles  to  the  county  road,  and  from  thence  upon  the  road 
twenty-two  poles  to  the  first^mentioned  bound."  The  seven  rods 
terminated  on  the  north  at  an  old  wall,  which  formerly  constituted 
the  southerly  boundary  of  the  road.  The  court  held  that  the  Une 
ran  to  the  center  of  the  road,  although  this  was  more  than  seven  rods. 

The  rule  is  stated  in  Motley  v.  Sargent,  ubi  supra,  as  follows:  *'  It 
is  a  general  rule  of  construction  that  where  there  is  a  boundary 
upon  a  fixed  monument  which  has  width,  as  a  way,  stream,  or  wall, 
even  if  the  measurements  run  only  to  tlie  side  of  it,  the  title  to  the 
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land  conyeyed  passes  to  the  line  which  woald  be  indicated  by  the 
middle  of  the  monumenf 

The  rule  is  then  well  established  when  the  road  is  the  Urminui 
ad  quern,  but  there  is  little  authority  when  it  is  the  terminus  a  quo, 
and  there  is  no  monument  at  the  other  end  of  the  line. 

A  majority  of  the  court  is  of  opinion  that  it  is  a  common  method 
of  measurement  in  the  country,  where  the  boundary  is  a  stream  or 
way,  to  measure  from  the  bank  of  the  stream  or  the  side  of  the 
way;  and  that  there  is  a  reasonable  presumption  that  the  measure- 
ments were  made  in  this  way,  unless  something  appears  affirmatiyely 
in  the  deed  to  show  that  they  began  at  the  center  line  of  the  stream 
or  way.  The  ruling  of  the  court,  in  the  construction  of  the  deed, 
was  therefore  prima  facie  correct,  as  there  was  no  monument  to  de- 
termine the  other  end  of  the  line.  But  this  presumption  can  be 
controlled  by  evidence  that  the  parties  at  the  time  of  the  convey- 
ance  established  monuments  of  the  boundaries.  Without  determin- 
ing whether  in  this  case  there  can  be  said  to  be  a  latent  ambigaity 
in  the  deed  (see  Hour  v.  Ooulding,  116  Mass.  132),  or  merely  an 
indefiniteness  in  the  description,  we  are  of  opinion  that  the  act£ 
of  the  parties  contemporaneous  with  the  deliyery  of  the  deed  in 
fixing  the  monuments,  and  the  subequent  fencing  of  the  lot  and  the 
occupation  in  accordance  therewith,  are  admissible  in  evidence  npon 
the  construction  to  be  given  to  the  deed.  Blaney  v.  Ricey  20  Pick. 
62;  Stewart  v.  Patrick,  68  N.  Y.  450;  ffamm  v.  San  Francisco,  17 

Fed.  Bep.  119. 

New  trial 


Hawks  v.  Locks. 

Negligence — diseased  animals. 

Bj  a  ndlwaj  accident  a  large  number  of  swine  were  loosed.  The  defendaatr 
the  manager  of  the  road,  directed  his  servants  to  collect  them  and  pat  them 
in  a  safe  place.  They  put  them  in  the  plaintiffs  bamyaid  in  his  absenoe 
and  without  his  leave,  but  on  his  return  he  did  not  object,  but  assisted  is 
feeding  them,  and  also  in  taking  them  away  for  reshipment,  and  rendered  i 
bill  for  food,  services  and  damage  to  grass.  The  swine  were  diseased  tf^^ 
infected  the  plaintiffs  swine,  but  neither  he  nor  the  defendant  knew  of  ^ 
disease.  Held,  that  the  defendant  having  acted  within  his  anthority  wii 
not  liable. 
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ACTION  for  injary  to  swine.    The  opinion  states  the  case.    The 
plaintiff  had  jadgment  below. 

J.  A.  Aiken,  for  defendant. 
B,   Winn,  for  plaintiff. 

Holmes,  J.  By  an  accident  on  August  12,  1881,  to  a  freight 
train  on  the  Troy  and  Greenfield  railroad,  which  was  then  oper- 
ated by  the  Fitchbarg  Railroad  Company,  under  a  contract  herein- 
after referred  to,  about  one  hundred  and  seventy  swine  were  let 
loose  from  the  train  and  were  scattered  about  and  on  the  track. 
The  defendant,  the  manager  of  the  first-named  railroad,  took 
charge  of  clearing  up  the  wreck,  and  ordered  his  section  master  to 
collect  the  swine  and  put  them  in  a  safe  place.  A  part  of  the 
swine  were  thereupon  driven  to  the  plaintiff's  barnyard  at  about 
half-past  five,  and  a  part  later  in  the  afternoon,  the  plaintiff  being 
absent  from  home,  and  having  given  no  license  to  put  them  there. 
At  about  seven  the  plaintiff  returned  home,  heard  what  was  being 
done,  and  saw  the  men  driving  some  of  the  swine  toward  his  yard, 
but  neither  assented  nor  objected,  and  he  made  no  objection  at  any 
time  to  the  swine  remaining  in  his  yard.  Two  hours  later  he  was 
asked  to  feed  the  swine  the  next  morning,  which  he  agreed  to  do, 
and  did.  He  also  collected  and  placed  a  few  of  the  swine  in  his 
yard,  and  later  assisted  in  taking  the  swine  away  for  shipment. 
Soon  after  he  sent  a  bill  for  food,  services  and  the  damage  done  to 
his  grass  to  a  person  understood  to  be  an  agent  of  the  defendant. 

It  afterward  turned  out  that  the  swine  were  diseased,  and  the 
disease  was  communicated  to  the  plaintiff's  swine  within  a  few 
minutes  after  the  diseased  animals  were  put  into  his  yard.  The 
plaintiff  has  suffered  great  loss,  and  now  sues,  alleging  a  trespass 
upon  his  premises  by  the  defendant's  servants,  and  consequential 
damages.     The  case  was  tried  without  a  jury. 

The  defendant  asked  the  court  to  rule,  among  other  things,  that 
**  if  the  plaintiff,  upon  learning  that  the  swine  were  upon  his  pre- 
mises, made  no  objection  to  their  remaining  there,  or  consented  to 
their  remaining  there,  and  afterward  for  a  consideration  fed  and 
cared  for  them  while  thev  remained  there,  such  conduct  on  his 
part  would  amount  to  a  waiver  of  the  trespass  in  putting  them 
there,  or  be  equivalent  to  a  prior  license  to  put  them  there,  unless 
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C.  A.  Benjamin^  for  plaintiff. 
F.  L,  Evans,  for  defendant 

Holmes,  J .  This  is  an  action  of  tort,  under  the  Pub.  Stats, 
chap.  112,  §  212,  alleging  that  the  plaintiff's  intestate  was  a  passen- 
ger upon  a  train  of  the  defendant;  and  that  by  reason  of  the  de- 
fendant's negligence  and  the  gross  carelessness  of  its  servants,  his 
life  was  lost  There  are  three  specifications.  First,  that  the  train 
was  overloaded  and  the  life  of  the  intestate  lost,  because,  by  rea^ 
son  of  the  insufficiency  of  its  rules,  the  corporation  failed  to  make 
proper  provision  for  carrying  passengers;  second,  that  the  train  was 
overloaded  by  the  unfitness  of  the  defendant's  servants;  third,  that 
the  intestate's  life  was  lost  by  the  gross  negligence  of  the  defend- 
ant's servants  **m  failing  to  provide  sufficient  cars  for  the  reason- 
able accommodation  of  passengers,  and  in  the  overloading,  running 
and  management  of  said  train.'' 

The  plaintiff's  intestate  had  been  travelling  upon  the  engine,  bat 
got  off  at  East  Salisbury,  a  station  where  the  train  stopped,  and 
after  the  conductor  had  called  out  '^  All  aboard,"  and  the  train  had 
started,  ran  and  got  upon  the  front  platform  of  the  front  passenger 
car.  The  train  was  crowded,  but  there  was  no  evidence  that  it 
would  have  been  impossible  for  the  deceased  to  reach  the  inside  of 
the  car,  and  there  was  testimony  that  he  could  have  done  so,  and 
that  he  was  asked  by  the  brakeman  to  get  out  of  the  way  so  that 
the  latter  could  do  his  work,  but  retorted  that  he  had  been  on  this 
road  twenty  years,  and  know  more  about  railroads  than  the  brake- 
man  did.  The  deceased  stood  upon  the  step  of  the  platform  facinji 
inward,  and  after  the  train  had  gone  from  a  quarter  to  half  a  mile 
fell  off  and  was  killed.  In  half  a  mile  the  train  had  reached  a  speed 
of  thirty  miles  an  hour,  and  according  to  some  of  the  witnesses,  it 
was  swaying  violently  when  the  deceased  fell.  The  track  was  straight 
The  court  ruled  that  the  action  could  not  be  maintained  upon  the 
evidence,  and  directed  a  verdict  for  the  defendant 

Wc  are  of  opinion  that  the  ruling  was  correct,  and  that  none  of 
the  specifications  were  maintained.  If  we  should  assume  that  the 
deceased  had  acquired  the  rights  of  a  passenger,  and  that  the  de- 
fendant failed  to  make  proper  provision  for  carrying  passengers,  or 
that  the  train  was  overloaded  by  the  unfitness  of  the  defendant's 
servants,  still  we  should  have  some  difficulty  in  saying  that  the 
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overloading  was  the  cause  of  the  death,  notwithstanding  the  decis- 
ion in  Commonwealth  v.  Boston  £  Lowell  Railroad^  134  Mass.  211. 
For  if  the  place  which  the  deceased  took  was  unfit  and  dangerous, 
its  unfitness  and  danger  already  existed  and  were  manifest  before 
he  took  it.  If  there  was  a  crowd  on  the  platform  the  deceased  saw 
it.  And  certainly  the  argument  would  be  strong  that  he,  rather 
than  the  defendant,  was  the  cause  of  his  being  where  he  was,  and 
of  his  exposure  to  the  danger  incident  to  that  place. 

But  we  do  not  pass  upon  this  point,  because  we  cannot  assume 
that  the  deceased  had  acquired  the  rights  of  a  passenger.  He 
did  not  do  so  when  he  got  upon  the  engine,  a  place  to  which  he 
was  not  invited,  and  which  every  one  knows  is  not  intended  for 
passengers,  and  where  in  this  case  he  would  have  escaped  paying 
fare,  as  it  was  inaccessible  to  the  conductor.  Then  supposing  that 
his  start  upon  the  engine  did  not  give  a  character  to  his  subsequent 
relation  to  the  defendant  {Swan  v.  Manchester  £  Lawrence  /?., 
132  Mass.  116,  120;  s.  c,  42  Am.  Rep.  432),  and  that  the  deceased 
was  in  the  same  position  as  if  he  had  attempted  to  get  on  at  East 
Salisbury  for  the  first  time,  it  is  clear  that  when  he  attempted  to 
get  upon  the  moving  train  after  it  had  started,  he  was  outside  of 
any  implied  invitation  on  the  part  of  the  defendant,  and  did  not  at 
once  acquire  the  rights  of  a  passenger  in  the  hands  of  a  carrier. 

We  may  admit  that  if  he  had  reached  a  place  of  safety  and  seated 
himself  inside  the  car,  the  bailment  of  his  person  to  the  defendant 
would  have  been  accomplished,  so  that  he  would  not  have  been 
prevented  from  asserting  such  rights  because  of  his  improper  way 
of  getting  upon  the  train.  But  we  think  that  he  couM  not  assert 
them  until  he  had  passed  the  danger  which  met  him  on  the  thresh- 
old, and  had  put  himself  in  the  proper  place  for  the  carriage  of 
passengers. 

It  is  no  answer  to  say  that  he  was  prevented  from  doing  so  by  the 
defendant's  faulL  There  was  no  evidence  that  the  deceased  was 
compelled  to  remain  on  the  step  of  the  platform.  But  even  if  the 
jury  would  have  been  warranted  in  finding  that  there  was  such  a 
crowd  that  the  deceased  naturally  stopped  where  he  was,  although 
not  strictly  compelled  to  do  so,  and  that  the  crowding  was  due  to 
the  defendant's  fault,  still  there  was  no  fault  as  toward  the  deceased, 
because  the  defendant  was  not  bound  to  provide  for  the  contin- 
gency of  people  getting  upon  the  train  after  it  had  started.  We 
may  add  that  there  is  not  a  particle  of  evidence  that  if  deceased 
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had  got  upon  the  timn  at  the  proper  time,   he  could  not  have 
reached  the  inside  the  car. 

There  is  nothing  in  the  anbeequent  conduct  of  the  defendant  of 
which  the  pUuntiff  can  oom(»lain.  The  defendant  was  not  bound 
to  stop  ita  train  bj  leaaon  of  any  thing  which  it  is  shown  to  have 
known,  or  of  whieh  there  is  any  evidence.  And  if  the  defendant 
had  a  right  to  ran  its  train  at  all^  it  was  not  gross  negligence  to 
run  it  at  the  rate  of  thirty  milea  an  hour  on  a  straight  track.  There 
was  no  allegation  or  proof  of  any  defect  in  the  cars  which  made  the 
motion  w^irse  than  naual.  7he  speed  was  not  unusual,  and  more- 
over it  was  hardly  connected  with  the  death  by  any  thing  more  sub- 
stantial Ihan  ooDJeoture. 

Mccepiions  overruled. 


SWBEWBY  V.  MULDOON. 

owHMB.ao4.) 
Bgecuter  and  adimnittrcUor  —  liabUUy  for  grawrtene — skshtte. 

No  eetioa  lies  agaioBt  an  adminifltrator  for  the  cost  of  a  monument  to  the  in- 
testate,  erected  at  the  request  of  the  widow,  and  against  the  wish  of  the  ad- 
ministrator, although  the  statute  authorizes  the  Probate  Court,  on  the  settle- 
ment of  an  estate,  to  allow  a  reasonable  sum  for  a  monument. 

ACTION  for  price  of  a  monument.     The  head-note  shows  the 
facts.     The  defendant  had  judgment  bdow. 

/.  WiUard  and  0.  SHeere,  for  plaintiff. 

J.  A.  Maxwelly  for  defendant. 

FiELD^  J.  [Minor  matters  omitted.]  The  statute  of  1878,  chap. 
2^8^  provided  that  ^'  Probate  Courts,  in  the  settlement  of  the  estates 
of  deceased  persons,  may  allow  as  a  part  of  the  funeral  expenses  a 
reasonable  sum  expended  for  a  monument  and  burial  lot  for  sach 
persons."  In  this  case  the  widow  and  next  of  kin  united  in  request- 
ing the  plaintiff  to  purchase  a  burial  lot,  and  she  did  so.  If  the 
deceased  owned  a  burial  lot,  or  had  a  right  of  burial  in  a  public  or 
prirate  cemetery,  we  are  not  required  to  determine  whether,  inde- 
pendently of  the  statute,  his  estate  could  be  charged  with  the  cost 
of  purchasing  another  burial  lot,  or  right  of  burial,  selected  by  hii 
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widow  and  next  of  kin,  because  the  defendant  does  not  object  to 
this  item  in  the  account  We  have  been  shown  no  case  in  this 
Commonwealth  in  which,  before  this  statute^  the  cost  of  a  burial 
lot  was  considered  as  a  pai't  of  the  funeral  expenses.  Bj  tlie  Pub. 
Stats.,  chap.  82,  §  9,  ''each  town  and  city  shall  provide  one  or 
more  saitable  places  for  the  interment  of  persons  dying  within  its 
limits,"  and  it  could  not  well  happen  in  this  Commonwealth  that 
the  purchase  of  a  burial  lot  would  be  absolutely  necessary  for  the 
proper  interment  of  the  deceased.  The  widow  and  next  of  kin  un- 
doubtedly have  the  right,  as  against  strangers,  to  determiue  the 
place  of  burial;  but  if  the  place  selected  is  other  than  that  in  which 
tho  deceased  had  a  right  of  burial,  it  may  be  that  at  common  law 
they  must  obtain  the  right  of  burial  at  tlieir  own  expense. 

The  plaintiff  objects  to  the  ruling  that  she  could  not  recover  the 
item  in  the  account  for  the  purchase  by  her,  at  the  request  of  the 
widow,  ol  a  monument  or  tombstone  for  the  deceased.  This  was 
purchased  after  the  appointmejit  of  the  defendant  as  administrator, 
and  not  at  his  request.  Before  the  statute  of  1878,  chap.  228,  the 
purchase  of  a  tombstone  has,  we  think,  never  been  considered  as 
a  part  of  the  funeral  expenses.  It  is  not  necessary  to  the  proper 
interment  of  the  deceased,  and  if  erected  at  all,  is  usually  erected 
after  the  burial. 

By  the  Pub.  Stats.,  chap.  130,  §  15,  ''  a  special  administrator  may 
by  leave  of  the  Probate  Court  pay  from  tlie  personal  estate  in  his 
hands  the  expenses  of  the  last  sickness  and  funeral  of  tine  deoeaaed." 
The  personal  estate  not  lawfully  aisposed  of  by  will  shall,  after  the 
allowance  to  the  widow  and  children,  be  first  "applied  to  th«  pay- 
ment of  the  debts  of  the  deceased,  with  the  charges  of  his  funeral 
and  of  the  settlement  of  his  estate."  Pub.  Stats.,  chap.  135,  §  3, 
cl.  1.  If  the  estate  of  the  deceased  is  insufficient  to  pay  all  his 
debts,  ''  it  shall,  after  dischar^ng  the  necessary  expenses  of  his 
funeral  and  last  sickness  and  the  charges  of  administration,  he  ap- 
plied to  the  payment  of  his  debts  in  the  following  order."  Pub. 
Stats.,  chap.  137,  §  1. 

The  purchase  of  a  tombstone  cannot  be  considered  as  a  part  of 
the  charges  or  necessary  expenses  of  the  funeral,  within  the  mean- 
ing of  these  provisions  of  the  statutes.  *  It  was  not  intended  that 
any  person  might  erect  a  tombstone  to  the  deceased,  and  charge  the 
administrator  with  the  cost  of  it,  as  a  debt  or  a  preferred  debt 
against  the  estate.     The  necessity  for  a  decent  burial  arises  immedi- 
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ately  npon  the  decease,  and  the  law  pledges  the  credit  of  the  estate 
tor  the  payment  of  such  reasonable  sums  of  money  as  are  expended 
for  that  purpose;  but  there  is  no  similar  necessity  for  the  erection 
of  a  tombstone,  and  if  a  tombstone  is  erected  without  the  authority 
of  the  administrator,  the  statutes  have  not  made  the  cost  of  erect- 
ing it  a  debt  of  the  estate.  We  think  it  was  not  the  intention  of 
the  Stat,  of  1878,  chap.  228,  to  authorize  another  person,  without 
authority  from  the  administrator  or  executor,  to  erect  a  monument 
to  the  deceased,  and  sue  the  administrator  or  executor  therefor,  in 
au  action  at  law,  but  merely  to  authorize  an  administrator  or  execu- 
tor to  expend  a  reasonable  sum  for  that  purpose,  if  it  becomes  neces- 
sary, and  there  are  sufficient  assets.  It  is  unnecessary  to  consider 
what  the  power  of  the  Probate  Court  is,  if  that  court  should  think 
such  an  expenditure  ought  to  be  made,  and  the  administrator  or 

executor  should  decline  to  make  it. 

Judgment  on  the  verdict. 


Ikkebabitt  y.  Merchants'  National  Bank. 

(189  fifass.  38S.) 
Corporatum  —  impiUed  notice  through  director, 

A.  shipped  a  cargo  to  B.,  with  authority  to  sell  it  for  him,  apon  an  absolute  bill 
of  lading  in  B.'s  name.  B.  indorsed  the  bir  )f  lading  and  pledged  the  cai^ 
to  the  defendant  bank,  of  which  he  was  a  director,  as  security  for  a  loan 
to  him,  the  loan  being  approved  at  a  meeting  of  the  board  of  directors,  at 
which  B.  was  present.  Held,  that  B.'s  knowledge  was  not  imputable  to 
the  bank,  and  the  bank  was  not  liable  to  A.  for  conversion.* 

ACTION  for  conversion.    The  opinion  states  the  case.    The  de- 
fendant had  judgment  below. 

E.  D,  Sohier  S  F.  L,  Hayes,  for  plaintiffs. 
8.  Bartlett  dt  L,  8.  Dabney,  for  defendant. 

Deyens,  J.     This  is  an  action  of  tort,  for  the  conversion  ot  four 
hundred  and  fifty-five    hogsheads    of  sugar,  four  hundred  and 

forty-four  of  which  had  constituted  a  part  of  the  cargo  of  a  vessel, 

—  ■  -^ 

*  See  note,  89  Am.  Rep.  832. 
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called  the  J.  U.  Lane,  and  eleven  of  which  had  constituted  a  part 
of  a  cargo  of  another  vessel,  called  the  Unity.     The  questions  as 
to  the  latter  lot  will  not  require  separate  consideration^  if  it  shall 
be  determined  that  as  to  the  larger  lot  the  plaintiffs  are  not  en- 
titled to  maintain  their  action.     The  sugar  shipped  by  the  J.  H. 
Liane  was^  by  a  bill  of  lading,  consigned   to   Benjamin   Burgess  & 
Sons,  and  purported  to  be  shipped  by  their  order.     Burgess  & 
Sons  had  possession  of  the  bill  of  hvding,  with  authority  to  sell  the 
su^r.     They  pledged  it  and  delivei*ed  the  bill  of  lading  thereof  to 
the  defendant  for  a  loan  of  <54:3,00O,  as  hereafter  stated,  which  loan 
has  not   been  repaid.     The  defendant  had  no  actual   notice  or 
knowledge  that  said  sugar  was  not  the  property  of  Burgess  &  Sons, 
or  that  they  were  in  any  respect  ihe  agents  of  other  parties. 

On  -March  23,  1883,  B.  F.  Burgess,  who  was  the  senior  member 
of  the  firm,  and  was  also  a  director  in  the  defendant  bank,  entered 
into  an  agreement  with  the  president  of  the  bank  for  a  loan  of 
♦43,000  on  a  pledge  of  the  sugar.  The  president  had  authority,  in 
the  intervals  of  the  meetings  of  the  board  of  directors,  to  make  such 
loans,  which  were  afterward  usually,  though  not  always,  laid  be- 
fore the  board  at  its  next  meeting,  and  subjected  to  its  approval. 
On  March  26  the  directors  had  a  meeting,  and  this,  with  other 
proposed  loans,  was  laid  before  them,  and  approved.  At  this  meet- 
ing Burgess  was  present,  but  it  did  not  appear  what  part  he  took 
thereat.  'J'he  loan  was  made,  to  be  secured  by  the  bill  of  lading  of 
the  sugar,  which  was  indorsed  to  the  bank,  and  the  note  of  Burgess 
and  Sons  was  given  of  the  date  of  March  2o,  the  day  of  the  trans- 
action with  the  president,  but  the  proceeds  were  not  carried  to  their 
credit  until  March  2G. 

This  transfer  by  Burgess  and  Sons  of  the  sugar  was  a  fraud  upon 
the  ]>laintiffs;  but  it  is  not  contended  that  it  in  any  way  failed  to 
convey  a  full  title  in  pledge  to  the  defendant  bank,  unless  under 
the  circumstances  the  bank  is  to  be  charged  with  the  knowledge  of 
Burgess.  The  plaintiffs  requested  the  presiding  judge  to  rule  that 
if  Burgess  was  present  as  a  director  when  said  loan  was  acted  upon 
by  the  board  of  directors,  his  knowledge  of  the  plaintiffs'  title  to 
the  sugar,  and  that  the  firm  of  Burgess  and  Sons  had  no  right  to 
pledge  it,  was  the  knowledge  of  the  defendant  bank.  This  ruling 
was  refused  by  the  presiding  judge,  who  found  for  the  defendant. 
While  the  knowledge  of  an  agent  is  ordinarily  to  be  imputed  to 
the  principal,  it  would  appear  now  to  be  well  established  that  there 
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is  an  exception  to  the  constraction  or  imputation  of  notice  {rom  the 
agent  to  the  principal  in  case  of  sach  conduct  by  the  agent  as  nusee 
a  clear  presumption  that  he  would  not  communicate  the  fact  in  con- 
troYersy,  as  where  the  communication  of  such  a  fact  would  neces- 
sarily preyent  the  consummation  of  a  fraudulent  scheme  which  the 
agent  was  engaged  in  perpetrating.  Kennedy  t.  Oreeti,  3  Myl.  & 
K.  699;  Cave  y.  Cave,  15  Ch.  D.  639;  In  re  European  Bank,  L.  R, 
5  Gh.  358;  In  re  Marseilles  Sxiefision  Hailway,  L.  B.,  7  Gh.  161; 
Atlantic Niational  Bank  Y.  Harris,  118  Mass.  147;  LaringY.  Brodie, 

134  Mass.  453. 

One  of  the  most  recent  cases  on  this  point  is  DUlaway  y.  Builer, 

135  Mass.  479.  A.,  to  whom  B.  was  indebted,  adYised  C.  to  lend 
money  to  B.  on  the  security  of  a  mortgage  of  personal  property,  and 
acted  as  O.'s  agent  in  completing  the  transaction.  With  the  money 
thus  obtained  B.  paid  A.  the  debt  he  owed  him.  Both  A.  and  B. 
acted  in  fraud  of  the  Gen.  Stats.,  chap.  118,  §§  89,  91;  but  C.  had 
no  knowledge  of  the  fraud.  It  was  held  that  the  knowledge  of  A. 
was  not  in  law  imputable  to  C,  although  A.  had  acted  for  C  in  the 
negotiation. 

But  the  question  in  the  case  at  bar  is  not  so  much  what  are  the 
responsibilities  of  a  principal  for  an  agent,  as  whether  Burgess  can 
be  considered  in  any  proper  sense  as  an  agent  for  the  defendant 
bank  in  the  transaction  of  the  loan,  CYcn  if  directors  are  ordinarily 
to  be  treated  as  such.  The  plaintiffs-  seek  to  impute  to  the  corpora- 
tion knowledge  of  a  fraud,  because  in  a  contract  made  aYowedly  not 
for  it,  but  for  himself,  and  necessarily  acting  adYcrsely  to  its  inter- 
ests, a  director  was  aware  that  he  was  committing  a  fraud.  This 
in  effect  is  to  say  that  there  can  be  no  transaction  between  a  bank 
and  one  of  its  directors  in  which,  so  far  as  the  transfer  of  property 
is  concerned,  the  bank  can  be  protected,  if  there  is  fraud  on  the 
part  of  the  director,  and  that  the  bank  can  ncYer  discount  paper  od 
which  one  of  its  directors  is  a  party,  and  retain  the  position  of  an 
innocent  indorsee  for  Yalue  under  the  law  merchant. 

A  bank  or  other  corporation  can  act  only  through  agents,  and  it 
is  generally  true,  that  if  a  director  who  has  knowledge  of  the  fraud 
or  illegality  of  the  transaction  acts  for  the  bank,  as  in  discounting' 
a  note,  his  act  is  that  of  the  bank,  and  it  is  affected  by  his  knowl- 
edge. National  Security  Bank  y.  Chtshman,  121  Mass.  490.  But 
this  principle  can  haYC  no  application  where  the  director  of  the  bank 
is  the  party  himself  contracting  with  it.     In  such  case  the  position 
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he  assames  conflicts  entirely  with  the  idea  that  he  represents  the 
interests  of  the  bank.  To  hold  otherwise  might  sanction  gross 
frandSy  by  imputing  to  the  bank  a  knowledge  those  properly  repre- 
senting it  could  not  have  possessed.  Whether  Burgess  acted  or  not 
at  the  meeting  of  the  directors  in  the  matter  of  the  loan,  he  could 
not  lawfully  have  done  so  as  the  representatire  of  the  bank.  His 
individual  interest  was  distinctly  antagonistic;  and  the  question  be-  ' 
fore  the  board  related  to  its  approval  of  a  provisional  transaction 
between  himself  and  the  president  of  the  bank,  in  which  he  was  the 
proposed  borrower  and  the  bank  was  to  be  the  lender.  A  director 
offering  a  note  of  which  he  is  the  owner  for  discount,  or  proposing 
for  a  loan  of  money  on  collateral  security  alleged  to  be  his  own  prop- 
erty, stands  as  a  stranger  to  it.  That  a  joint-stock  bank,  says,  in 
substance,  Sir  W.  M.  James,  should  have  imputed  to  it  the  knowl- 
edge which  the  director  has  of  his  own  private  affairs,  is  a  most  un- 
reasonable proposition.  In  re  Marseilles  Extension  Railway ^  L.  R., 
T  Ch.  170.  The  relation  which  a  director, Vho  is  himself  acting  for 
another  in  a  negotiation  for  a  bank,  occupies  toward  it  was  consid- 
ered in  Washington  Bank  v.  Lewis,  22  Pick.  24,  where  it  was  argued, 
that  although  he  was  not  the  agent  of  the  bank,  yet  his  knowledge 
of  facts  showing  the  note  to  be  invalid  was  that  of  the  bank. 
**  Whatever  a  director  or  other  agent  of  a  bank,"  say  the  court, 
^'may  do  within  the  scope  of  his  authority  would  bind  the  bank  so 
as  to  make  them  responsible  to  the  person  dealt  with.  But  in  the 
present  case  Thompson  was  the  party  applying  for  the  discount, 
and  was  not  acting  as  director^  nor  could  he  with  any  propriety  so 
act.  He  was  the  party  with  whom  the  bank  contracted  in  discount- 
ing the  note,  and  to  whom  the  money  was  paid.'' 

The  proposition  that  a  director  of  a  corporation  acting  avowedly 
for  himself,  or  on  behalf  of  another  with  whom  he  is  interested  in 
any  transaction,  cannot  be  treated  as  the  agent  of  the  corporation 
therein,  is  well  sustained  by  authority.  Stratto7i  v.  Allen,  1  C.  E. 
Green,  229;  Barnes  v.  Trenton  Oas-light  Co.,  12  C.  E.  Green.  33; 
Hhghstown  Bank  v.  Christopher,  40  N.  J.  L.  435;  Winchedcr  v. 
Baltimore  &  Susquehanna  Railroad,  4  Md.  231;  Wickershavi  v.  Chi- 
cago Zinc  Co,,  18  Eans.  41 ;  s.  c,  26  Am.  Rep.  784;  Seneca  County 
Bank  v.  Neass,  5  Denio,  329,  337;  Third  National  Bank  v.  Harri- 
son, 10  Fed.  Rep.  243;  Stevenson  v.  Bny  City,  26  Mich.  44;  /;*  re 
Marseilles  Extension  Railway,  ubi  supra  ;  In  re  European  Bank, 
ubi  supra.  In  some  of  these  cases  weight  appears  to  be  given  to  the 
Vol.  LII  -  90 
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fact  that  the  director  was  not  actually  present  at  the  meeting  when 
the  transaction  was  concluded;  but  this  cannot  be  of  importance. 
If  it  were  shown  that  Burgess  urged  the  loan  upon  the  board  of  di- 
rectors, and  actually  voted  in  favor  of  it,  his  associates  not  seeing 
fit  to  intervene  or  object  to  this  conduct,  he  would  still  have 
acted  on  his  own  behalf,  and  of  those  whose  interests  and  efforts 
were  of  necessity  adverse  to  those  of  the  corporation.  To  assume 
that  under  such  circumstances  the  facts  he  knew  were  communi- 
cated to  the  directors^  and  that  he  laid  before  them  the  fraud  he 
was  committing  in  wrongfully  pledging  property,  would  be  a  pre- 
sumption too  violent  for  belief,  and  would  do  great  injustice  to  the 
remaining  directors  and  the  intei'ests  they  represented. 

While  the  current  of  authoritv  is  in  favor  of  the  conclusion  we 
have  reached,  two  cases  are  much  relied  on  by  the  plaintifb  which 
were  not  overlooked  in  the  opinions  delivered  in  several  of  the  cases 
cited  above,  and  which  have  not  there  commanded  approval.  These 
are  United  Stales  Bank  n.  Davis,  2  Hill,  451,  and  Union  Bank  v. 
Campbell,  4  Humph.  394.  In  each  of  these  cases  it  was  held  that 
the  knowledge  of  a  director  of  what  was  held  to  invalidate  a  con- 
tract was  to  be  imputed  to  the  bank.  In  neither  of  these  eases  was 
the  director  whose  knowledge  was  imputed  to  the  bank  the  adverse 
contracting  party,  which  would  perhaps  distinguish  them  suffi- 
ciently from  the  case  at  bar.  But  in  each  of  them  the  director  acted 
for  the  person  contracting  with  the  bank,  and  thus  secured  to  him- 
self important  advantage;  and  we  are  not  prepared  to  assent  to  the 
proposition  that  a  director  thus  acting  is  competent  to  affect  with 
his  knowledge  of  fraud  the  bank  whose  director  he  is.  His  inter- 
ests and  conduct  are  adverse  to  it,  and  his  position  forbids  that  he 

should  be  treated  as  its  representative. 

Exceptions  overruled 
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Bishop  v  .  Weber. 

(l»Mus.411.) 

Negligence — pvblic  ca;Urer — unwholeeome  food. 

A  public  caterer,  employed  to  famish  refreshments  at  a  public  ball,  is  liable 
for  an  injury  suffered  by  one  attending,  by  reason  of  unwholesome  provis- 
ions famished  by  him. 

ACTION  for  fiersontti  injury.     The  head-note  shows  the  case. 
The  defendant  had  judgment  below. 

J.  D.  Bryant,  for  defendant. 

B.  C.  Moulion,  for  plaintiff. 

C.  Allen,  J.  If  one  who  holds  himself  out  to  the  public  as  a 
caterer,  skilled  in  providing  and  preparing  food  for  entertainments, 
is  employed  as  such,  by  those  who  arrange  for  an  entertainment,  to 
furnish  food  and  drink  for  all  who  may  attend  it,  and  if  he  under- 
takes to  perform  the  service  accordingly,  he  stands  in  such  a  rela- 
tion of  duty  towards  a  person  who  lawfully  attends  the  entertain- 
ment, and  partakes  of  the  food  furnished  by  him,  as  to  be  liable  to 
an  action  of  tort  for  negligence  in  furnishing  unwholesome  food, 
whereby  such  person  is  injured.  This  liability  does  not  rest  so 
much  upon  an  implied  contract,  as  upon  a  violated  or  neglected 
duty  voluntarily  assumed.  Indeed  where  the  guests  are  entertained 
without  pay,  it  would  be  hard  to  establish  an  implied  contract  with 
each  individual.  The  duty  however  arises  from  the  relation  of  the 
caterer  to  the  guests.  The  latter  have  a  right  to  assume  that  he 
will  furnish  for  their  consumption  provisions  which  are  not  un- 
wholesome and  injurious  through  any  neglect  on  his  part.  The 
furnishing  of  provisions  which  endanger  human  life  or  health  stands 
clearly  upon  the  same  ground  as  the  administering  of  improper 
medicines,  from  which  a  liability  springs  irrespective  of  any  ques- 
tion of  privity  of  contract  between  the  parties.  Norton  v.  SewaUy 
106  Mass.  143;  s.  c,  8  Am.  Rep.  298;  Longmnd  v.  Holliday,  6  Exch. 
761;  Pipin  v.  Sheppard,  11  Price,  400. 

[Minor  matter  omitted.] 

The  defendant  relies  on  several  other  extremely  fine  points  of 
objection,  but  without  dwelling  on  them  in  detail,  it  may  be  said 
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in  general  terms,  that  the  several  coonts  saflSciently  set  forth  the 
facts  from  which  the  duty  of  the  defendant  toward  the  plaintiff 
sprung,  and  it  is  not  necessary  to  state  formally  and  in  terms  that 
the  defendant  occupied  such  a  relation  toward  the  plaintiff  that 
the  law  cast  ppon  him  the  duty;  they  also  sufficiently  ayer  that  the 
defendant  neglected  that  duty,  and  that  the  plaintiff  was  injured 
by  reason  thereof.  It  is  not  necessary  to  aver  that  the  defendant 
knew  of  the  injurious  quality  of  the  food.  It  is  sufficient  if  it  ap- 
pears that  he  ought  to  have  known  of  it,  and  was  negligent  in  fur- 
nishing unwholesome  food,  by  reason  whereof  the  plaintiff  was 
injured. 

Judgment  reversed. 


Gayakaoh  v.  Bostok. 

aa9  Mass.  486.) 

Municipal  corporation — iUcgal  oGtion  to  abate  nuisance — Udbiliisf  therrfor. 

In  the  absence  of  statatoiy  aathority  a- city  may  not  erect  a  dam  on  a  peraoo's 
land  without  his  consent,  to  abate  a  nuisance  on  other  land,  and  such  actioD 
being  unauthorised,  the  citj  is  not  liable  for  injuiy  caused  thereby. 

ACTION  for  injuries  by  erection  of  a  dam.    The  head-note  shows 
the  case.     The  defendant  had  judgment  below. 

H\  E,  L,  Dillaway,  for  plaintiffs. 

T.  M.  Babsony  for  defendant. 

C.  Allen,  J.  The  difficulty  with  the  plaintiff's  case  is,  thai 
neither  the  board  of  health  nor  the  city  government  had  any  aa- 
thority to  abate  the  nuisance  in  the  manner  which  was  adopted. 
That  manner  was  by  the  erection  of  a  dam,  the  easterly  portioD  of 
which  was  built  across  the  flats  and  upon  the  upland  of  the  plaintiffs, 
for  the  purpose  of  raising  the  water  so  as  to  flow  over  other  flats 
away  from  the  flats  of  the  plaintiffs;  the  plaintiffs'  evidence  tending 
to  show  that  no  nuisance  existed  on  their  own  flats.  This  was  no 
occupation  of  the  plaintiffs'  land  which  the  city  had  no  power  to 
make,  without  the  plaintiffs*  consent.  No  statute  conferred  the 
power  of  appropriating  tlie  plaintiffs'  property  for  public  uses,  nor 
provided  compensation  to  them  for  damages  sustained  by  such  ap- 
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propriation.  When  the  preaervation  of  the  public  health  has  been 
thought  to  require  Buch  acts  as  the  filling  of  land,  or  raising  its 
grade,  over  a  considerable  extent  of  territory,  or  the  covering  of 
land  with  water,  or  the  removal  of  dams  from  streams,  in  order  to  • 
allow  better  drainage  or  to  prevent  the  accumulation  of  offensive 
materials^  it  has  been  usual  to  pass  statutes  giving  the  requisite 
authority,  and  making  due  provision  for  the  protection  of  the  prop- 
erty of  individuals.  Instances  of  such  legislation  may  be  found  in 
Stat,  of  1867,  chap.  308,  authorizing  the  city  of  Boston  to  take 
certain  lands  in  the  Church  street  district,  so  called,  which  was 
before  this  court  for  consideration  in  Dingley  v.  Boston^  100  Mass. 
544,  and  in  Cobb  v.  Boston^  109  Mass.  438,  and  112  Mass.  181;  in 
the  Stat  of  1869,  chap.  378,  authorizing  the  county  commissioners 
of  Middlesex  county  to  remove  all  dams  on  certain  streams,  for  the 
purpose  of  securing  proper  drainage  in  certain  towns,  which  was 
under  consideration  in  Phillips  v.  County  Commisinaners,  122  Mass. 
258,  and  in  Phillips  v.  Middlesex,  127  Mass.  262;  in  the  Stat,  of 
1872,  chap.  299,  where  the  cities  of  Cambridge  and  Somerville  were 
authorized  to  raise  certain  low  lands  to  a  proper  level,  which  was 
before  the  court  in  Cambridge  v.  Munroe,  126  Mass.  496;  Bancroft 
V.  Cambridge,  126  Mass.  428;  and  Read  v.  Cambridge,  126  Mass. 
427;  and  in  the  Stat  of  1873,  chap.  340,  providing  for  the  filling 
of  lands  in  the  Northampton  street  district,  so  called,  in  Boston, 
^bich  was  considered  in  Farnsworth  v.  Boston,  121  Mass.  173. 

The  general  power  vested  in  boards  of  health  and  in  city  govern- 
ments is  not  adequate  to  dealing  with  such  cases,  if  it  is  impossible 
tooome  to  an  agreement  with  the  owners  of  property  to  be  affected. 
There  is  no  general  statute  vesting  in  these  bodies  the  right  of 
eminent  domain,  or  making  provision  for  the  compensation  of  per- 
sons whose  property  may  be  taken.  The  general  phrases  contained 
in  the  city  ordinances,  which  have  been  referred  to,  authorizing 
the  city  council  to  exercise  the  powers  vested  in  them  for  the  pres- 
ervation of  the  public  health  in  any  manner  which  they  may  pre- 
scribe, cannot  be  held  to  give  them  authority  to  take  private  prop- 
erty for  public  uses.  No  such  power  existed  in  the  body  which 
enacted  the  city  ordinances.  In  the  present  case,  the  acts  of  which 
the  plaintiffs  complain  amount  to  an  occupation  of  their  land  for 
the  purpose  of  building  a  dam  thereon  in  such  a  manner  that 
clearly  it  was  an  appropriation  of  the  land  to  a  public  use.  It  was 
Jiot  a  mere  transient  entry  and  oecnpation,  though  the  dam  was 
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styled  temporary;  but  there  wa8  a  substantial  and  practically  ex- 
clusive occupation  of  a  portion  of  the  plaintifEs'  land.  Such  an 
act  was  clearly  illegal.  It  does  not  fall  within  the  principle  upon 
which  a  brief  or  momentary  occupation  of  priyate  lands  is  some- 
times justified  through  necessity,  as  for  example  for  the  purpose  of 
making  an  arrest,  or  of  the  perambulation  of  the  boundaries  of 
towns  by  the  selectmen,  or  of  ascertaining  boundaries  for  public 
purposes.      Winslow  v.  Oifford^  6  Gush.  327. 

The  present  case  is  a  much  stronger  one  than  Brigham  y.  Ed- 
mandSy  7  Gray,  359,  where  a  verdict  was  sustained  against  the  com- 
mander of  a  division  of  the  militia,  as  a  trespasser,  for  holding  the 
annual  encampment  provided  for  by  law  upon  private  lands,  with- 
out the  owner's  consent.  See  also  Baker  v.  Boston^  12  Pick.  184, 
194.  No  doubt  the  plaintiffs  might  have  obtained  an  injunction  to 
restrain  the  prosecution  of  the  work,  if  they  had  sought  their 
remedy  in  that  form.  Boston  Water  Power  Co.  v.  Boston  and 
Worcester  Railroad,  16  Pick.  612,  626. 

The  acts  done  having  been  beyond  the  authority  and  power  of 
the  city  to  do,  the  city  cannot  be  held  responsible  in  damages  for 
what  was  done  under  the  supposed  authority  of  illegal  and  void 
votes.  Spring  v.  Hyde  Park,  137  Mass.  654;  s.  c,  60  Am.  Eep. 
334;  Lemon  v.  Newton,  134  Mass.  47(5;  Gushing  v.  Bedford,  125 
Mass.  626.  But  the  liability,  if  any,  rests  upon  the  individuals 
who  performed  those  acts,  as  in  Brigham  v.  Bdmands,  ubi  supra. 

The  plaintiffs  seek  to  avoid  this  result  by  urging  that  a  part  of 
the  damage  came  from  the  negligent  construction  of  the  dam. 
But  since  it  was  an  illegal  act  to  build  it  at  all,  it  is  not  apparent 
how  negligence  in  the  trespassers  can  entail  a  responsibility  on  the 
city. 

Exceptions  overruled. 
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HurCKLEY  V.  ThATCHBB, 

(1891IaM.4T7.) 

WiU — turntable  hequeH — etddenee  toexpiain, 

A  testator  bequeathed  the  residue  of  his  estate  "equally  to  the  authorized 
agents  of  the  Home  and  Foreign  Missionary  Bocieties  to  aid  in  propagating 
the  Uolj  religion  of  Jesus  Christ."  Heldt  that  extrinsic  evidence  of  the 
facts  known  to  the  testator  at  the  time  he  executed  the  will,  the  names  by 
which  the  missionary  societies  were  called  by  him,  and  the  religious  society 
with  which  he  worshipped ,  his  interest  in  any  particular  missionary  society, 
and  the  contributions  which  he  made  for  missionary  purposes,  was  admissi- 
ble to  identify  the  societies  intended. 

A  bequest  to  a  missionary  society,  "  to  aid  in  propagating  the  Holy  religion 
of  Jesus  Christ/'  is  valid. 


B 


ILL  for  conBtruction  of  a  will.     The  opinion  states  the  facts. 


i/.  A.  Fowler  (of  New  York)  (6  J.  L.  Thorndike  and  F.  C.  Wdch, 
for  next  of  kin. 

R.  R.  Bishop,  G.  Wigghsworthy  and  J.  N.  Marshall,  for  societies. 

Field,  J.  Henry  Knox  Thatcher  died  on  April  5, 1880,  leaving 
a  will,  which  was  executed  on  March  18,  1870,  and  was  written  by 
himself.  The  first  clause  of  the  last  article  of  the  will  is  as  follows: 
"I  also  will  and  desire  that  the  residue  of  my  property,  if  any, 
after  paying  my  funeral  expenses  and  just  debts,  as  well  as  all  be- 
fore-named bequests,  be  given  equally  to  the  authorized  agents  of 
the  Home  and  Foreign  Missionary  Societies  to  aid  in  propagating 
the  Holy  religion  of  Jesus  Christ." 

In  the  original  will  the  word  "  Home,"  and  the  words  '*  Foreign 
Missionary  Societies  "  begin  with  a  capital  letter.  There  is  nothing 
else  in  the  will  that  affords  any  aid  in  construing  this  clause,  unless 
it  be  thought  that  the  declaration  in  the  first  clause  of  the  will 
might  aid  the  court  in  determining  what  the  testator  meant  by  the 
"  lloly  religion  of  Jesus  Christ,"  if  it  becomes  necessary  to  deter- 
mine it.  That  declaration  is  as  follows:  "  Realizing  the  uncertainty 
of  human  life,  which  by  the  blessing  of  my  Heavenly  Father  I  have 
been  permitted  to  enjoy  for  so  long  a  time,  and  acknowledging  my 
firm  belief  in  Him,  and  in  the  efficiicy  of  the  atonement  of  His  Son, 
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our  Lord  and  Sayiour  Jesus  Christ,  and  with  the  hope  of  the  final 
salyation  of  my  immortal  soul  through  His  merits,  and  being  of 
sound  mind  and  memory,  I  declare  this  instrument  to  be  my  last 
Will  and  Testament." 

The  two  principal  questions  argued  are,  first,  whether  the  Home 
and  Foreign  Missionary  Societies  intended  by  the  testator  can  be 
identified;  and  secondly,  if  they  cannot  be,  whether  this  is  a  yalid 
charitable  bequest.  One  question  of  eyidence  has  been  argued, 
which  is,  whether  eyidence  of  the  testator's  religious  opinions  at 
the  time  he  executed  the  will  is  admissible,  either  for  the  purpose 
of  identifying  the  societies,,  or  of  showing  what  the  testator  meant 
by  **the  Holy  religion  of  Jesus  Christ." 

The  case  is  one  in  which  no  society  or  societies  are  shown  to 
exist  which  conform  accurately  to  the  name  of  description  contained 
in  the  will;  and  such  cases  as  Tucker  y.  Seaman^s  Aid  SocUty^  7 
Mete  188,  need  not  be  noticed. 

In  Share  y.  Wilson,  9  CI.  &  Fin.  355,  it  was  left  undetermined 
whether  the  religious  opinions  of  Lady  Hewley  could  be  shown  for 
the  purpose  of  determining  the  meaning  of  the  words  ''Godly 
preachers  of  Christ's  holy  Gospel,"  contained  in  her  deed  of  1704 
''  The  eyidence  which  goes  to  show  the  existence  of  a  religious 
party,  by  which  the  phraseology  found  in  the  deeds  was  used,  and 
the  manner  in  which  it  was  used,  and  that  Lady  Hewley  was  a 
member  of  that  party,"  was  held  admissible,  and  sufiScient  to  sap- 
port  the  decision,  p.  550.  A  majority  of  the  judges  howeyer, 
whose  opinions  were  taken  by  the  House  of  Lords,  adyised  that 
evidence  of  the  religious  views  of  Lady  Hewley  could  not  be  con- 
sidered except  for  the  purpose  of  showing  her  connection  with  a 
religious  denomination  the  members  of  which  used  the  words  in  a 
reRtricted  sense,  and  the  House  of  Lords  intimate  that  such  is  their 
opinion.  See  Drummond  v.  Aitorney- General,  2  H.  L.  Cas.  837; 
and  Charter  v.  Charter,  L.  R.,  7  H.  L.  364.  But  in  carrying  into 
effect,  by  means  of  a  scheme,  a  charitable  bequest  for  religious  pur- 
poses, when  the  terms  of  the  gift  are  indefinite,  it  seems  that  the 
religious  opinions  of  the  donor  are  sometimes  regarded  in  England 
Attorney- Oenerai  v,  Calvert,  23  Beav.  248;  Attomey-Oeneral  t. 
Glasgow  College,  2  Coll.  Ch.  065.  The  precise  point  we  find  it  nec- 
essary now  to  discuss  is  whether  such  evidence  can  be  considered 
for  the  purpose  of  identifying  the  missionary  societies  intended  by 
the  will. 
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It  may  perhaps  be  conceded  that  the  private  religious  opinions 
of  the  testator  wonld  not  be  competent  evidence,  bat  evidence  of 
his  public  religions  acts  and  association  with  a  particular  denomina- 
tion of  Christians,  in  connection  with  other  testimony,  has  often 
been  admitted;  and  we  are  not  prepared  to  say  that  there  might 
not  be  cases  in  which  such  evidence,  unconnected  with  other  evi- 
dence, would  be  competent.  If  each  denomination  of  Christians 
had  one  missionary  society  bearing  the  name  of  the  denomination, 
and  a  testator  left  a  bequest  to  '^  the  Missionary  Society,"  without 
further  description,  his  publicly  professed  religious  belief  would 
naturally  throw  some  light  upon  the  meaning.  It  could  not  well 
be  presumed  that  a  zealous  Boman  Catholic  could  intend  by  these 
indefinite  words  a  Protestant  missionary  society,  or  that  a  zealous 
Trinitarian  intended  such  a  gift  for  a  Unitarian  society. 

There  is  however  little  or  no  evidence  in  this  case  of  the  religious 
opinions  of  the  testator,  except  as  they  may  be  inferred  from  his 
acts  in  connection  with  churches  and  religions  societies,  and  the 
usages  of  those  churches  and  societies,  and  it  is  unnecessary  to  de- 
cide whether  his  religious  opinions,  disconnected  from  the  other 
evidence,  would  be  competent.  Some  of  the  evidence  reported 
relates  to  times  which  were  so  long  after  the  execution  of  the  will 
as  to  be  incompetent. 

In  carrying  into  execution  every  will,  extrinsic  evidence  is  neces- 
sary to  identify  the  legatees.  The  evidence  often  leaves  no  room 
for  doubt,  as  the  name  or  description  of  the  legatee  in  the  will 
accurately  conforms  to  the  facts  established  by  the  evidence;  but 
when  the  evidence  raises  a  doubt,  the  question  arises  whether  by 
competent  evidence,  the  identity  of  the  legatee  can  be  ascertained 
with  reasonable  certainty. 

The  facts  known  to  the  testator  at  the  time  he  executed  this  will, 
the  names  by  which  he  was  accustomed  to  call  the  missionary  socie- 
ties, or  by  which  they  were  usually  called  and  known  in  the  relig- 
ious society  with  which  he  worshipped,  the  interest  shown  by  him 
in  any  particular  missionary  society,  and  the  contributions,  if  any, 
that  he  made  for  missionary  purposes,  are  competent  evidence  to 
aid  in  identifying  the  missionary  societies  intended  by  the  will. 

The   testator  was  a  rear  admiral  in  the  navy  of  the  United 

States,  and  was  retired  from  active  service  in  1868,  when  he  went 

to  reside  in  Winchester,  in  this  Commonwealth,  where   he  had 

previously  bought  a  house,  and  with  it  a  pew  in  the  meeting-house 
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in  Winchester,  in  which  a  Trinitarian  Congregational  church  and 
society  worshipped.     In  the  testimony  the  word  Congregational  is 
confined  to  Orthodox  or  Trinitarian  Congregational  churches  and 
societies,  and  for  convenience,  we  shall  use  the  word  in  that  sense. 
The  testator  was  not  a  member  of  any  church  until  1878,  when  he 
was  confirmed  in  the  Protestant  Episcopal  church  at  Charleston,  in 
this  Commonwealth.     His  principal  place  of  residence  from  1868 
until  his  death  seems  to  have  been  Winchester,  although  he  was 
absent  something  less  than  a  year  at  Portsmouth,  New  Hampshire, 
as  port  admiral,  and  from  1873  his  summers,  or  some  of  them, 
were  spent  in  Nahant,  and  the  winters  for  the  last  two  years  of  his 
life  were  spent  in  Boston.     In  the  spring  of  1871,  he  became  a 
member  of  the  Congregational  society  at  Winchester,  by  vote  of  the 
society.     When  in  Winchester,  he  appears  to  have  attended  con- 
stantly the  morning  service  of  the  Congregational  church,  and  often 
the  afternoon  service,  when  there  was  such  a  service,  and  frequently 
the  evening  meetings  and  monthly  concerts,  and  the  business  meet- 
ings of  the  society  after  he  became  a  member,  and  he  was  a  member 
of  the  Bible  class  of  the  Sunday  school.    He  paid  annually  his  pew- 
tax  of  t72  a  year,  and  a  subscription  of  t50,  for  the  support  of  the 
church  and  society.    When  in  Nahant,  he  attended  the  Methodist 
Episcopal  church,  the  only  other  church  in  Nahant  being  a  XTnion 
Church,  in  which  ministers  of  different  denominations  preached  in 
turn  during  the  summer.     After  he  was  confirmed  in  the  Episcopal 
church  in  Charleston,  in  1^78,  he  occasionally  attended  that  church, 
but  otherwise  continued,  as  before,  to  attend  the  CongregationaL 
church  in  Winchester.     It  appears  that  Admiral  Thatcher,  as  a  boy, 
was  accustomed  to  attend  a  Congregational  church ;  that  his  father, 
mother  and  sisters  were  of  that  faith;  that  he  was  married  in  1831, 
and  his  wife  was  a  member  of  that  church,  and  that  when  on  shore 
and  at  home,  he  for  the  next  ten  years  attended  with  her  a  Congre- 
gational church,  in  Mercer,  Maine.     It  seems  that  the  religious  ser- 
vice in  the  navy,  which  he  attended  when  on  duty,  was  the  Episco- 
pal servtce.     In  1854  and  1855,  in  Philadelphia,  he  went  to  differ- 
ent churches.     In  1859,  he  was  stationed  at  the  Charlestown  dstj 
yard  in  Massachusetts,  and  remained  there  until  January,  1862. 
He  attended  the  Episcopal  service  at  the  yard,  or  on  shipboard  in 
the  morning,  and  in  the  afternoon  went  with  his  wife,  sometimes 
to  the  Episcopal  church,  and  sometimes  to  the  Congregatioiud 
church.     At  one  time,  about  1849,  he  hired  a  pew  in  Orace  church, 
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an  Episcopal  church  in  Boston,  and  he  and  his  wife  agreed  that 
they  should  go  half  the  day  to  the  Episcopal  church,  and  half  the 
day  to  the  Congregational  church;  but  this  pew  he  gave  up  not 
long  afterward,  and  went  to  a  Congregational  church. 

In  Portland,  in  1842,  he  went  to  the  Congregational  church. 
He  was  in  active  service  during  the  war,  and  in  1866  was  ordered 
to  the  Pacific  coast  to  take  command  of  the  North  Pacific  Squad- 
don,  with  his  head- quarters  at  San  Francisco,  where  he  remained 
about  two  years,  and  when  on  shore  in  San  Francisco  he  attended 
Dr.  Stone's  church,  which  was  Congregational,  and  Dr.  Eell's 
church,  which  was  Presbyterian.  At  Honolulu,  in  1866,  he  did 
not  attend  the  Episcopal  church,  but  attended  either  a  Congrega- 
tional or  Presbyterian  church.  At  all  churches  where  he  attended 
he  was  in  the  habit  of  putting  something  into  the  contribution-box 
whenever  it  was  passed,  whatever  the  object  of  the  contribution  was, 
and  he  habitually  contributed  in  this  way  to  both  home  and  foreign 
missions  in  Winchester.  There  is  no  evidence  that  he  ever  wor- 
shipped with  a  Soman  Catholic,  a  Baptist  or  a  Unitarian  church. 

It  is  apparent  that  Admiral  Thatcher  was  a  constant  attendant 
upon  public  religious  worship;  that  he  confined  his  attendance  to 
the  Protestant  Trinitarian  churches;  that  he  used  in  the  navy,  as 
is  customary,  the  Episcopal  service;  that  at  times  before  1870  he 
showed  a  personal  preference  for  the  Episcopal  church,  but  that 
this  preference  was  not  very  strong;  that  he  attended  the  Episcopal, 
Congregational,  Methodist  or  Presbyterian  churches,  without  any 
decided  denominational  bias,  according  to  his  convenience,  or  his 
iipprobation  of  the  minister  or  the  service;  and  that  as  a  fact  he 
more  frequently  attended  the  Congregational  churches  than  any 
other,  influenced  perhaps  to  some  extent  by  the  wishes  of  his  wife. 
The  interest  he  is  shown  to  have  felt  in  the  missionary  work  of 
the  American  Board,  the  knowledge  of  the  relations  existing  between 
that  board  and  the  Massacliusetts  Home  Missionary  Society,  which 
he  obtained  from  Mr.  Phillips,  the  manner  in  which  the  two  socie- 
ties were  usually  spoken  of  in  the  church  and  religious  society  at 
Winchester,  where  he  worshipped  when  he  made  the  will,  and  the 
manner  in  which  he  spoke  of  them,  have  far  more  significance  than 
;.        the  evidence  of  his  attendance  at  churches. 

Of  the  list  of  missionary  societies  contained  in  the  schedule  an- 
iT'  neied  to  the  answer  of  the  attorney-general  there  is  no  evidence 
V        that  the  existence  of  the  greater  part  of  them  was  known  to  the  tes- 
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tutor  when  ho  executed  his  will,  although  he  probably  knew  that 
nearly  all  the  different  Christian  denominations  had  missionaries  and 
missionary  societies.  It  appears  abundantly  by  the  testimony  that 
in  1870,  when  the  will  was  executed,  he  knew  of  the  American  Board 
of  Commissioners  for  Foreign  Missions;  had  been  acquainted  with 
some  of  its  officers,  agents  and  missionaries,  and  was  interested  in 
the  work  that  society  was  doing;  and  that  he  knew  of  the  Massii- 
chusetts  Home  Missionary  Society  as  a  co-operating  society,  devoted 
wholly  to  home  missions,  while  the  American  Board  was  devoted 
exclusively  to  foreign  missions.  It  does  not  appear  that  he  knew 
definitely  the  relations  existing  between  the  Massachusetts  Uotne 
Missionary  Society  and  the  American  Home  Missionary  Society. 
He  had,  when  in  command  of  the  Constellation  in  the  Mediterra- 
nean, some  years  before  lie  went  to  reside  at  Winchester,  proceeded 
with  his  ship  to  Syria  to  witness  the  execution  of  a  murderer  of  one 
of  the  missionaries  of  the  American  Board;  and  although  he  did 
not  witness  it,  yet  the  circumstance  seems  to  have  called  his  atten- 
tion to  the  foreign  missionaries  of  the  American  Board  and  the  work 
they  were  doing,  and  from  that  time  he  manifested  in  many  ways 
unusual  interest  in  the  missions  of  that  board;  and  in  1869  the 
American  Board  began  sending  him  the  Missionary  Herald,  a 
monthly  publication  of  that  society.  From  1869  therefore  he  was 
constantly  receiving  the  Missionary  Herald.  The  American  Board 
of  Commissioners  for  Foreign  Missions  is  the  principal  foreign  mis- 
sionary society  of  the  Congregational  church  in  the  United  States. 
It  was  one  of  the  principal  charities  to  which  the  Congregational 
church  and  society  at  Winchester  contributed  before  and  in  1870; 
and  by  the  Foreign  Missionary  Society,  in  the  Congregational  church 
and  society  at  Winchester  before  and  in  the  year  1870,  this  society 
was  meant. '  Both  before  and  after  executing  this  will  he  is  shown 
to  have  spoken  approvingly  of  the  work  of  the  missionaries  of  that 
society  in  the  East.  He  was  interested  in  the  purchase  of  a  vessel 
called  the  Morning  Star,  which  was  built  by  the  American  Board 
in  1870.  If  the  bequest  in  the  will  had  been  solely  to  the  Foreign 
Missionary  Society,  in  view  of  the  knowledge  of  the  testator,  at  the 
time  of  the  execution  of  the  will,  of  the  American  Board  of  Com- 
missioners for  Foreign  Missions,  the  interest  he  had  shown  in  it, 
the  acquaintance  he  had  had  with  some  of  its  officers  and  mission- 
aries, the  favorable  opinion  he  entertained  of  the  work  it  was  doing, 
the  fact  that  in  the  church  and  religious  society  which  he  attended 
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it  was  often  spoken  of  as  the  Foreign  Missionary  Society^  and  was 
the  foreign  missionary  society  for  which  contributions  were  annu- 
ally taken  up,  to  which  he  contributed,  and  was  one  of  the  great 
charities  which  that  church  and  religious  society  was  supporting, 
and  the  only  one  called  by  that  name  —  and  also  of  the  fact  that  it 
is  not  shown  that  he  at  that  time  was  interested  in  any  other 
American  foreign  missionary  society —  we  can  have  no  doubt  that 
it  would  be  a  reasonable  and  proper  inference  that  the  testator 
intended  by  the  Foreign  Missionary  Society,  the  American  Board 
of  Commissioners  for  Foreign  Missions.  American  Tract  Society  v. 
De  Witt,  9  Allen,  447;  Tilton  v.  Ani&rican  Bible  Society^  60  N.  H. 
377;  Attorney- General  v.  Dublin,  38  N.  H.  459;  Ooodhue  v.  Clark, 
37  N.  H.  526;  Button  v.  American  Tract  Society^  23  Vt.  336,  349; 
Dunham  y.  AverilU  45  Conn.  61;  s.  c,  29  Am.  Bep.  642;  Howard 
v.  American  Peace  Society,  49  Me.  288;  Brewster  v.  McCall,  15 
Conn,  274;  In  re  Fearn's  Will,  27  W.  R.  392;  In  re  Kilverfs  Trusts, 
L.  R,  7  Ch.  170. 

But  the  bequest  is  '*  equally  to  the  Authorized  Agents  of  the  Home 
and  Foreign  Missionary  Societies  to  aid  in  propagating  the  Holy 
religion  of  Jesus  Christ."  The  word  "societies"  plainly  shows 
that  more  than  one  society  was  meant,  and  that  the  words  "the 
Home  and  Foreign  Missionary  Societies  "  were  not  intended  as  the 
name  of  one  society.  One  contention  is,  that  two  and  only  two 
societies  were  meant  —  one,  the  Home  Missionary  Society  and  the 
other  the  Foreign  Missionary  Society.  The  use  of  the  definite 
article  and  of  the  capital  letters  by  the  testator  perhaps  slightly 
favors  this  contention.  The  facts  favor  it.  If  there  had  been 
more  than  one  society  known  to  the  testator  in  which  he  was  inter- 
ested, each  of  which  was  a  home  and  foreign  missionary  society, 
the  contention  might  well  be  that  he  intended  this  bequest  for  each 
of  such  societies;  but  no  such  facts  appear.  There  is  a  little  evi- 
dence of  an  American  missionary  society  or  association  "which 
docs  work  among  the  slaves  at  the  South,  as  well  as  foreign  mis- 
sionary work,"  to  which  the  church  and  society  at  Winchester  con- 
tributed from  1870  to  1880;  but  it  is  not  shown  that  Admiral 
Thatcher  ever  spoke  of  it,  or  took  any  interest  in  it,  or  ever  knew 
•)f  \t?  '^jistence,  unless  this  is  to  be  inferred  from  the  fact  that  he 
'iiiteudea  the  meetings  when  contributions  for  this  society  or  asso- 
ciation were  sometimes  taken.  Whether  this  society  or  associa- 
tion is  inccr|)orated  or  not,  there  is  no  evidence  which  enables  us  to 
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and  the  Massachusetts  Home  Missiouarj  Society,  are  entitled  to 
receive  the  residue  in  equal  shares. 

So  ordered. 


Jacesoit  Oompaky  t.  Botlston  Mutual  Inbubas^cs  Company. 

(1»  ICass.  608.) 
Inntranee — tuin'ogation  of  carrier. 

In  the  abflenoe  of  express  proYision  to  the  contrary  the  owner  of  goods  in  tian- 
sit  may  give  the  carrier  the  benefit  of  his  insurance,  and  this  does  not  avoid 
the  policy  as  a  sale,  assignment,  transfer  or  pledge  of  interest. 

ACTION  on  fire  insurance  policy.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

F.  Peabody,  Jr.,  for  defendant 

B.  M$rwin  A  R.  H.  Gardiner ,  Jr.,  for  plaintiff. 

Devens,  J.  This  is  an  action  on  a  policy  of  insurance,  by  which 
the  defendant  insured  the  plaintiff  on  cotton  in  transit  between 
ports  and  places  between  the  United  States  and  the  plaintiff's  mills 
in  New  Hampshire.  The  cotton  was  bought  by  one  Ivy,  as  broker 
for  the  plaintiff,  and  was  shipped  by  him  by  the  Atlanta  and  West 
Point  Railroad  Company  and  connecting  lines.  It  was  in  two  lote) 
and  Ivy,  attaching  the  two  railroad  receipts  to  a  draft,  drew  on 
the  plaintiff  for  the  amount  of  the  purchases.  The  draft,  with  the 
railroad  receipts  attached,  was  received  by  the  plaintiff's  treasurer 
on  October  17, 1883,  and  paid  on  presentation;  after  which  hegare 
notice  to  the  defendant  of  the  shipments,  and  presented  the  policy 
that  they  might  be  indorsed  thereon,  which  was  done.  The  rail* 
road  receipts  given  on  behalf  of  the  Atlanta  and  West  Point  Bail- 
road  Company  and  connecting  lines  contained  a  stipulation  that  in 
case  of  loss  or  damage  to  the  cotton  sustained  during  transportation, 
whereby  legal  liability  might  be  incurred,  only  that  company  should 
be  responsible  in  whose  actual  custody  the  cotton  might  be  at  the 
time  of  the  occurrence,  and  further,  that  ^*  the  company  incurring 
such  liability  shall  have  the  benefit  of  any  insurance  which  may 
have  been  efleQted  upon  or  on  account  of  said  cotton."    There  was 
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an  additional  agreement  in  the  stipulation  as  to  the  mode  of  com- 
puting the  value  of  the  property,  not  now  important. 

Iyj  did  not  read  the  railroad  receipts,  and  it  does  not  appear 
whether  he  did  or  did  not  know  their  contents,  so  far  as  the  clause 
relating  to  insurance  is  concerned.  The  railroad  receipts  were  not 
sent  to  the  defendant,  nor  their  contents  communicated,  nor  did 
it  ask  to  see  them.  *  It  did  not  appear  that  the  defendant  knew 
whether  they  were  received.  The  plaintiff's  treasurer  did  not  read 
them,  nor  did  he  or  the  plaintiff  know  that  they  contained  this 
clause,  nor  did  they  know  that  receipts  containing  such  a  clause 
weuld  be,  or  were  likely  to  be  taken;  and  no  fraud  or  concealment 
from  the  defendant  was  intended. 

While  in  transit,  and  in  the  actual  custody  of  the  South  Carolina- 
]{ailroad  Company,  a  common  carrier,  and  one  of  the  connecting 
lines  of  the  Atlanta  and  West  Point  Railroad  Company,  and  in  the 
State  of  South  Carolina,  thirty-six  bales  of  the  cotton  insured  were 
destroyed  by  a  fire,  the  origin  and  cause  of  which  are  unknown, 
^or  the  value  of  this  cotton  this  action  is  brought. 

The  defendant  contends,  that  whether  the  contract  between  the 
plaintiff  and  the  carrier  is  governed  by  the  law  of  Massachusetts, 
Georgia  or  South  Carolina,  it  was,  so  far  as  it  stipulated  in  favor 
of  the  carrier  for  the  benefit  of  any  insurance  that  might  have  been 
effected,  valid  and  binding  upon  the  plaintiff.  While  this  question 
has  been  thoroughly  discussed  on  both  sides,  and  with  careful  ex- 
amination of  the  statutes  and  decisions  in  each  State,  it  will  not  be 
necessary  to  decide  it.  In  the  view  we  take  of  the  case  we  shall 
assume,  in  favor  of  the  defendant's  contention,  that  the  stipulation 
was  valid  and  binding  between  the  plaintiff  and  the  earner. 

If  it  be  thus  held,  the  defendant  then  contends  that  this  was  a 
contract  in  violation  of  the  defendant's  rights,  and  rendered  the 
policy  void  for  the  reason,  that  when  the  insurer  of  goods  in  the 
custody  of  a  carrier  pays  the  loss  on  the  goods  insured  to  the  owner 
he  is  ordinarily  entitled  to  be  put  in  the  place  of  the  insurer,  and 
clothed  with  all  his  rights.  Hart  v.  Western  Railroad^  13  Mete.  99^ 
s.  c,  46  Am.  Dec.  719.  The  defendant  further  contends  that  thi& 
being  the  well  recognized  law  at  the  time  of  the  contract  of  insur- 
ance, both  the  plaintiff  and  the  defendant  must  have  contemplated 
this  right  of  subrogation  in  case  of  loss,  and  if  the  plaintiff  has 
destroyed  it  by  a  contract  which  would  deprive  the  defendant  of  this 
rights  the  policy  is  avoided. 
Vol.  LII  —  92 
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Sabrogation  is  the  sabstitution  of  one  person  in  place  of  an- 
other, whether  as  a  creditor  or  as  the  possessor  of  any  other  right- 
ful claim,  so  that  he  who  is  substituted  succeeds  to  the  rights  of 
the  other  in  relation  to  the  debt  or  claim,  and  its  rights,  remedies 
or  securities.  This  right  does  not  necessarily  depend  upon  contract, 
but  grows  out  of  the  relation  which  two  parties  sustain  to  each 
other.  The  party  subrogated  acquires  no  greater  rights  than  those 
of  the  party  for  whom  he  is  substituted.  It  is  us  a  general  princi- 
ple true  tliat  if  goods  are  injured  by  transportation  under  such  cir- 
cumstances that  the  carrier  and  the  insurer  are  alike  liable  there- 
for, and  if  the  insurer  pays  for  such  injury,  he  will  be  subrogated  to 
such  claim  as  the  owner  may  have  against  tlie  carrier.  And  this, 
apparently,  because  the  liability  of  the  carrier  is  treated  as  primary, 
while  that  of  the  insurer  is  secondarv  onlv.  The  contract  of  insur- 
Ance  being  one  of  indemnity,  tlie  insurer,  when  he  has  indemnified 
the  insured,  is  equitably  entitled  to  succeed  to  the  right  which  he 
had  against  the  carrier.  But  as  the  insurance  company  obtains  its 
remedy  against  the  carrier,  not  by  virtue  of  any  contract  of  its  own 
with  him,  but  through  the  contract  of  the  owner  of  the  goods, 
fiuch  owner  may  make  the  contract  of  carriage  so  as  to  suit  his  own 
interest,  provided  there  is  no  fraudulent  concealment  from  the  in- 
surer; and  the  right  which  the  insurer  obtains  is  subject  to  the 
agreement  made  with  the  carrier.  Carriers  have  an  insurable  in- 
terest in  the  goods  they  transport,  and  may  therefore  effect  insur- 
ance upon  them  for  their  own  benefit.  There  is  no  reason  why 
they  may  not  insure  them  jointly  with  the  owner,  and  if  so  why 
they  may  not  contract  for  the  benefit  of  insurance  effected  by  the 
owner,  in  the  absence  of  fraud  or  any  contract  to  the  contrary  with 
the  insurer.  Chase  v.  Washington  Ins,  Co.,  12  Barb.  595;  Van 
Natia  v.  Mvtual  Security  Ins,  Co.,  2  Sandf.  490.  The  owner  is 
under  no  obligation  to  contract  so  that  he  shall  have  a  remedy 
against  the  carrier  under  every  circumstance  in  which  the  car- 
rier has  been  held  liable  by  the  common  law.  If  he  may  accept 
a  receipt  excusing  the  carrier  from  liability  for  fire,  and  still  hold 
the  insurer,  he  may  also  make  a  contract  that  the  insurance  ^hall 
be  for  the  benefit  of  the  carrier. 

The  defendant  contends,  that  by  reason  of  the  existence  of  this 
right  of  subrogation,  the  plaintiff  has  obtained  its  insurance  at  a  lower 
rate  than  it  otherwise  would  have  done;  but  it  is  also  true,  that  by  an 
^igreement  that  the  carrier  shall  have  the  benefit  of  the  insurance,  he 
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has  probably  obtained  the  carriage  of  his  goods  at  a  lower  rate  of  trans* 
portation.  The  insurer,  as  against  the  carrier,  is  entitled  to  prefer- 
ence only  when  there  is  no  agreement  to  the  contrary,  and  the  insured 
thus  has  a  claim  against  the  carrier.  If  the  carrier  may  insure  on  his 
own  account,  he  may  contract  with  the  person  whose  goods  he  carries 
thai  such  person  shall  insure  for  his  benefit.  While  the  question 
has  not  been  the  subject  of  discussion  in  this  Commonwealth,  these 
remarks  are  well  sustained  by  authority  elsewhere. 

In  Mercantile  Ins.  Co,  v.  Calebs,  20  N.  Y.  173,  it  was  held  that 
the  carrier  of  goods  might,  by  contract  with  the  owner,  secure  to 
himself,  in  case  of  loss  or  damage  to  the  goods  for  which  the  car- 
rier would  be  liable,  the  benefit  of  any  insurance  to  be  effected  by 
the  owner;  and  that  such  a  clause  in  a  contract  of  carriage,  although 
made  without  the  assent  or  knowledge  of  the  insurer,  was  not  a 
fraud  on  his  rights.  This  case  did  not  present  the  element  of  neg- 
ligence on  the  part  of  the  carrier.  In  Phcenix  Ins,  Co.  v.  Erie  <& 
West.  Trans,  Co,,  10  Biss.  18,  it  appeared  that  the  loss  was  caused 
by  the  negligence  of  the  servants  of  the  carrier;  and  it  was  held 
that  even  if  the  carrier  could  not,  as  between  himself  and  the  ship- 
per, have  contracted  that  he  should  not  be  liable  for  his  own  negli- 
gence or  that  of  bis  servants,  he  was  entitled  to  contract  with  the 
shipper  for  the  benefit  of  his  insurance.  Having  so  done,  the  in- 
surance company,  which  had  paid  the  shipper,  obtained  no  right  of 
action  by  subrogation  against  the  carrier.  The  contract  between 
the  insured  and  the  carrier  being  valid,  the  latter  was  protected 
from  any  action  by  the  insurer.  See  also  Rintoul  v.  N,  Y.  Cent. 
4&  H.  R.  R.,  21  Blatchf.  439. 

The  case  on  which  the  defendant  mainly  relies,  Carstairs  v.  Me* 
chanios  &  Traders^  Ins,  Co,,  18  Fed.  Rep.  473,  is  readily  distin- 
guishable by  the  important  fact,  that  it  was  there  expressly  stipu- 
lated that  in  case  of  loss  the  insurance  company  should  be  subrogated 
to  all  claims  against  the  transporter.  When  therefore  the  insured 
took  from  the  carrier  a  bill  of  lading  containing  a  clause  similar  to 
that  which  is  found  in  the  case  at  b  ir,  he  made  it  impossible  to  do 
that  which  he  had  in  terms  agreed  in  the  policy  issued  to  him  that 
he  would  do,  and  was  not  therefore  entitled  to  recover  upon  it. 
While  the  contract  in  terms  made  with  the  insurer  by  the  insured 
could  not  be  modified  by  him,  this  presents  no  reason  why  he  may 
not  modify  a  right  of  subrogation,  which  depends  only  on  his  own 
relations  to  the  carrier,  by  changing  those  relations. 
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There  is  no  ground  in  the  case  at  bar,  upon  which  any  fraud  or 
concealment  can  be  asserted.  The  receipts  which  would  be  given 
for  carriage  the  defendant  well  knew  would  be  various,  as  the  cotton 
would  pass  through  States  controlled  by  different  laws.  The  right 
of  the  owner  so  to  contract  that  the  carrier  should  have  the  bcne^t 
of  his  insurance,  the  defendant  must  have  known  had  been  asserted, 
lis  it  became  a  subject  of  judicial  decision  as  early  as  1859.  Jier- 
carUile  Ins.  Co,  v.  Calebs^  ubi  imprtL  It  made  no  inquiries,  and  the 
plaintiff's  officers  did  not  know  of  the  existence  of  the  clause. 

Nor  can  the  position  of  the  defendant,  that  this  agreement  was 
within  the  clause  in  the  policy  by  which  it  is  agreed  that  *'  this  in- 
surance shall  be  void  in  case  the  policy  or  the  interest  insured 
thereby  shall  be  sold,  assigned,  transferred,  or  pledged,  without  the 
consent  in  writing  of  the  insurers,"  be  maintained.  The  policy  and 
the  interest  in  it  are  still  retained  by  the  owner;  it  is  neither  trans- 
ferred nor  pledged.  There  is  a  collateral  agreement  only,  that  the 
carrier,  having  incurred  a  liability,  shall  have  the  benefit  of  the  in* 
surance  that  may  have  been  effected. 

That  the  contract  between  the  plaintiff  and  the  carrier  was  bind- 
ing and  valid  being  conceded,  we  are  brought  to  the  conclusion 
expressed  in  the  ruling  of  the  judge  who  presided  at  the  trial, 
'^  that  in  a  case  where  there  was  no  intention  to  deprive  the  insur- 
ance company  of  its  rights,  and  no  intentional  fraud  and  conceal- 
ment, and  where  the  plaintiff  itself  was  actually  ignorant  of  the 
stipulation  relied  on  at  the  time  it  made  the  insurance  or  obtained 
the  indorsement  on  the  policy,  and  was  ignorant  when  it  ordered 
the  cotton  that  any  such  stipulation  would  be  made,  and  there  was 
no  actual  misrepresentation,  an  insurance  company  insuring  prop- 
erty in  transitu,  making  no  provision  in  the  nature  of  a  contract 
of  carriage,  and  not  requesting  to  see  the  bill  of  lading  or  receipt, 
and  naking  no  inquiries  about  them,  must  be  held  to  have  insured 
it  under  and  subject  to  the  actual  contract  of  carriage,  so  far  as  it 
was  a  lawful  contract."  The  defendant  has  no  just  ground  of  com- 
plaint against  the  ruling  which  was  in  these  terms. 

Judgment  f^r  the  plaintiff. 
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(l»lCafl8.680.) 

Master  afid  servant — eonMmtory  negligence  —  consenting  to  more  hoMordous 

employment. 

A  sezrant  of  matare  age  and  intelligence  being  required  by  the  master  to  per- 
form duties  not  embraced  in  the  original  hiring,  and  more  dangerous,  and 
undertaking  the  same  through  fear  of  losing  his  place,  but  knowing  the  in- 
creased hazard,  has  no  remedy  against  the  master  if  he  is  injured  by  reason 
of  his  ignorance  or  inexperience.    {See  Twte,  p.  787. ) 

ACTION  for  personal  injuries  by  negligence.  The  plaintiff  had 
been  hired  and  acted  as  a  freight  trackman,  but  at  the  time 
of  the  injury  was  acting  temporarily  as  a  fireman,  and  was  injured 
by  falling  from  a  moying  engine  by  the  jolting.  The  defendant 
had  judgment  below. 

J.  A.  Maxwilli  for  plaintiff. 

A,  L.  Soule,  for  defendant. 

Devbns,  J.  Where  an  employer  knows  the  danger  to  which  his 
servant  will  be  exposed  in  the  performance  of  any  labor  to  which 
he  assigns  him,  and  does  not  give  him  sufficient  and  reasonable 
notice  thereof,  its  dangers  not  being  obvious,  and  the  servant,  with- 
out negligence  on  his  own  part,  through  inexperience  or  through 
reliance  on  the  directions  given,  fails  to  perceive  or  understand 
the  risk  and  is  injured,  the  employer  is  responsible.  The  dangers 
of  a  particular  position  or  mode  of  doing  work  are  often  apparent 
to  a  person  of  capacity  or  knowledge  of  the  subject,  while  others, 
from  youth,  inexperience,  or  want  of  capacity,  may  fail  to  appre- 
ciate them;  and  a  servant,  even  with  his  own  consent,  is  not  to  be 
exposed  to  such  dangers,  unless  with  instructions  and  cautions  suf- 
ficient to  enable  him  to  comprehend  them  and  to  do  his  work  safely 
with  proper  care  on  his  own  part.  But  the  servanl;  assumes  the 
dangers  of  the  employment  to  which  he  voluntarily  and  intelli- 
gently consents,  and  while  ordinarily  he  is  to  be  subjected  only  to 
the  hazards  necessarily  incident  to  bis  employment,  if  he  knows 
that  proper  precautions  have  been  neglected,  and  still  knowingly 
consents  to  incur  the  risk  to  which  he  will  be  exposed  thereby,  his 
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assent  dispenses  with  the  dnty  of  the  master  to  take  such  precau> 
tions.  Sullivan  v.  India  Manuf.  Co,,  113  Mass.  396  ;  Coombs  v. 
Neio  Bedford  Cordage  Co.,  102  xVfass.  572;  s.  c,  3  Am.  Rep.  506. 

There  was  in  the  case  at  bar,  no  defect  in  the  roadway,  the  en- 
gine or  other  appliances,  nor  any  negligence  in  the  management  of 
them.  There  was  no  evidence  tending  to  show  that  the  plaintiff 
was  hurt  by  reason  of  any  incapacity  to  understand  the  chanicter 
of  the  employment  in  which  he  engaged.  He  was  a  man  of  full 
age,  of  ordinary  intelligence,  and  although  he  had  been  brought 
up  on  a  farm,  and  had  ridden  but  six  times  in  i-ailroad  cars,  had 
been  in  the  employ  of  the  defendant  for  three  years  loading  and  un- 
loading cars  in  its  yard  and  shifting  freight  in  its  warehouses.  Xor 
was  there  any  peculiar  danger  which  required  to  be  pointed  out  ta 
an  inexperienced  person.  That  of  getting  off  the  engine  when  it 
was  in  motion,  or  of  standing  in  such  a  position  as  to  be  exposed 
to  be  thrown  off  by  its  jolting,  were  entirely  obvious;  and  that 
the  engine  was  liable  to  jolt  in  crossing  the  frogs  and  switches,, 
which  were  numerous  in  the  freight  yard,  where  alone  this  engine 
was  used  for  the  purpose  of  moving  freight,  making  up  trains, 
etc.,  was  known  to  the  plaintiff.  That  the  plaintiff  must  have  had 
full  knowledge  of  all  the  danger  he  incurred  while  acting  as  a  fire* 
man  on  the  engine  is  fully  shown  by  the  fact  that  he  had  acted  as 
fireman  about  twenty  times,  and  from  one  to  three  hours  each  time; 
and  although  he  testified  '^  that  he  never  got  off  the  engine  at  any 
other  time  when  it  was  in  motion  except  when  it  was  nearly  at  a 
standstill,"  he  must  have  been  aware  of  the  danger  of  being  thrown 
off,  or  which  would  attend  the  attempt  to  leave  it.  Upon  these 
facts,  it  would  be  correct  to  rule  that  the  plaintiff  could  not  main- 
tain the  action,  as  no  fault  or  negligence  was  shown  on  the  part  of 
the  defendant. 

The  facts  present  another  inquiry  which  heretofore  it  has  not 
been  necessary  to  decide  in  this  Commonwealth.  It  is  the  conten- 
tion of  the  plaintiff,  that  if  a  servant  who  is  hired  for  work  of 
a  simple  character,  as  in  the  case  at  bar,  is  required  by  his  employer  to 
perform  other  duties  more  dangerous  and  complicated,  and  although 
at  first  constantly  objecting  thereto,  from  fear  of  losing  his  employ- 
ment finally  assents,  makes  the  attempt,  and  doing  his  best,  is  in- 
jured by  reason  of  his  ignorance  and  inexperience,  he  may  maintain 
an  action  against  his  employer  for  negligence  in  setting  him  to 
work  in  a  dangerous  place,  even  if  the  plaintiff  was  aware  of  the 
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danger,  and  might,  under  some  circumstances,  be  held  to  have  in- 
curred the  risks  of  the  employment. 

The  case  of  0^ Connor  v.  Adams^  120  Mass.  427,  which  the  plain- 
tiff deems  to  some  extent  to  support  his  contention  is  distinguish- 
able, as  in  that  case  the  evidence  tended  to  show  that  the  defend- 
ant's agents  put  the  plaintiff  to  work  in  a  place  of  peculiar  danger, 
of  which  he  had  no  knowledge  or  experience,  without  informing 
him  of  the  risks,  or  instructing  him  how  to  avoid  the  danger. 

In  Railroad  v.  Fort,  17  Wall.  553,  a  father,  who  had  consented 
to  the  employment  of  his  son  by  the  defendant's  foreman  as  a  mere 
helper,  was  held  entitled  to  maintain  an  action  when  the  son  was 
injured  by  a  fall  from  a  great  height,  to  which  he  had  been  ordered 
to  ascend,  and  thus  expose  himself  to  danger.  It  was  deemed  that 
the  father  had  a  right  from  his  contract  to  believe  that  his  son 
would  not  be  thus  exposed;  and  that  the  son's  inexperience  and 
youth  prevented  him  from  giving  any  assent,  in  taking  such  a  risk, 
which  could  avail  the*  defendant.  The  opinion  of  Mr.  Justice 
Davis  r^ognizes  that,  if  the  son  had  been  a  person  of  mature  years,, 
even  if  he  had  not  engaged  to  do  such  work,  it  might  well  have 
argued  that  he  should  have  disobeyed  ihe  order,  or  if  he  obeyed, 
that  be  took  on  himself  the  risk  of  the  employment 

In  Lahr  v.  Chicago,  Burlington  £  Quincy  R.,  52  111.  401;  s,  c, 
4  Am.  Rep.  616,  the  plaintiff's  intestate,  a  laborer  employed  in  load- 
ing and  unloading  freight  cars,  was  ordered  to  couple  cars  by  the 
defendant's  superintendent,  who  knew  him  to  be  inexperienced, 
'^  unskilled,  and  unacquainted  with  tne  manner  of  doing  such  work, 
when  he  ordered  the  deceased  to  perform  it."  The  fair  inference 
from  the  facts  was  that  the  plaintiff* s  intestate  did  not  appreciate 
the  danger  from  his  ignorance;  and  the  decision  is  put  on  the 
ground  ''  of  misconduct  of  the  company  in  exposing  the  deceased 
to  this  peril,  and  when  so  exposed,  in  so  carelessly  mismanaging 
the  engine  as  to  cause  his  death." 

The  case  of  Jones  v.  Lake  Shore  &  Michigan  Southern  Ry.,  49 
Mich.  573,  which  is  deemed  by  the  court  to  be  fully  sustained  by 
Chicago  <6  Northwestern  Ri/.  v.  Bayfield,  37  Mich.  205,  more  nearly 
supports  the  plaintiff's  contention.  It  was  there  held,  that  where  the 
plaintiff  was  injured  while  in  the  employ  of  a  railroad  company  in  the 
performance  of  work  to  which  ho  was  wrongly  assigned,  and  which 
by  his  original  contract  he  had  never  agreed  to  do,  he  might  recover 
^or  the  defendant's  negligence  in  thus  imposing  work  upon  him 
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nrhich  he  had  not  contracted  to  perform.  The  plaintiff  was  a  brake- 
man  on  a  passenger  train  under  a  written  contract  which  bound 
him  to  no  such  duty,  and  was  ordered  to  couple  cars,  to  which  he 
•at  first  objected,  but  assented  to  doing  it  rather  than  lose  his  place, 
in  so  doing  ho  was  injured  by  reason  of  his  inexperience. 

It  would  seem  to  have  been  held  that  the  case  was  to  be  decided 
by  determining  whether  the  plaintiff  had  been  guilty  of  negligence 
in  obeying  the  order  received.  While  a  persoa  who  engages  for  a 
particular  service  agrees  to  encounter  only  the  dangers  of  that  ser- 
vice, he  may  perhaps,  in  the  first  instance,  assume  that  the  order 
given  him  by  his  superior  is  warranted  by  the  legitimate  scope  of 
his  employment.  If  so  assuming,  he  is  induced  to  perform  duties 
which  by  his  contract  he  is  not  bound  to  perform,  and  is  thus  in- 
jured, he  should  be  able  to  maintain  an  action  for  the  injury  against 
the  employer.  But  in  the  case  at  bar,  the  plaintiff  knew  that  the 
duty  of  aiding  as  fiieman  on  the  engine  was  not  within  his  original 
contract  as  a  laborer.  He  determined  to  perform  it  as  a  part  of  his 
engagement  with  the  defendant  rather  than  lose  his  position  as  a 
laborer.  In  so  doing  he  must  be  held  to  have  assumed  its  necessary 
risks.  Such  is  the  doctrine  of  Woodley  v.  Metropolitan  Ry.  Co,,  2 
Exch.  Div.  506;  s.  c,  21  Moak's  Eng.  Rep.  506. 

The  plaintiff  did  this,  it  is  true,  rather  than  lose  the  position 
which  he  had,  and  which  he  desired  to  retain;  but  by  so  doing  he 
engrafted  this  duty  on  his  original  contract,  of  which  he  made  it  a 
part.  Morally  to  coerce  a  servant  to  an  employment,  the  risks  of 
which  he  does  not  wish  to  encounter,  oy  threatening  otherwise  to 
deprive  him  of  an  employment  he  can  readily  and  safely  perform, 
may  sometimes  be  harsh;  but  when  one  has  assumed  an  employ- 
ment, if  an  additional  and  more  dangerous  duty  is  added  to  his 
original  labor,  he  may  accept  or  refuse  it.  If  he  has  an  executory 
oontract  for  the  original  service,  he  may  refuse  the  additional  and 
more  dangerous  service;  and  if  for  that  reason  he  is  discharged,  he 
may  avail  himself  of  his  remedy  on  his  contract.  If  he  has  no  such 
contract,  and  knowingly,  although  unwillingly,  accepts  the  addi- 
tional and  more  dangerous  employment,  he  accepts  its  incidental 
risks;  and  while  he  may  require  of  the  employer  to  perform  his 
duty,  he  cannot  recover  for  an  injury  which  occurs  only  from  his 
own  inexperience.  The  employer  is  not  necessarily  unjust,  because 
he  wishes  in  his  employ  a  servant  who  can,  from  time  to  time,  re- 
lieve a  skilled  workman,  while  his  ordinary  duties  will  be  those  of  a 
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mere  laborer.  It  mast  certainly  be  his  right  to  engage  a  servant, 
who  while  his  ordinary  duties  will  be  simple  and  expose  him  to  no 
danger,  is  willing,  as  a  part  of  his  service  from  time  to  time  to  as- 
same  duties  which  in  order  to  be  safely  performed  require  a  higher 
degree  of  skill,  and  which  expose  him  to  a  certain  degree  of  danger. 
In  the  view  we  have  taken  we  have  not  deemed  it  necessary  to 
consider,  whether  in  preparing  to  leave  the  engine  to  light  the  pipe 
of  the  engineer,  the  plaintiff  could  be  held  to  be  engaged  in  the  per- 
formance of  any  duty  due  to  or  demanded  by  the  defendant. 

Exceptions  overruled^ 

NoTB  BY  THE  REPORTER. —  Tliis  doctrine  is  sustained  bj  Oummings  v.  CM* 
Hns,  61  Mo.  520.  The  court  say:  "The  defendants  are  not  liable  for  anj  in- 
juiy  resulting  from  causes  open  to  the  observation  of  the  plaintiff  and  which 
it  required  no  special  skill  or  training  to  foresee  were  likelj  to  occasion  him 
harm,  although  he  was  at  the  time  engaged  in  the  performance  of  a  service 
which  he  had  not  contracted  to  render.  When  a  servant  of  mature  jears  un- 
dertakes anj  labor  outside  the  duties  he  has  engaged  to  perform,  the  risks  in- 
cident to  which  are  equally  open  to  the  observation  of  himself  and  the  master, 
the  servant  takes  upon  himself  all  such  risks." 

To  the  contrary,  Lalor  v.  Chicago,  etc.,  B,  Co.,  62  111.  401;  8.  c,  4  Am. 
Rep.  616. 

In  Jones  v.  Lake  Shore,  etc.,  R.  Co,,  49  Mich.  573,  A.  took  service  as  a  brake- 
man.  After  awhile  he  was  ordered  to  do  yard  work.  He  objected,  but  rather 
than  lose  his  place,  complied.  In  that  work  of  a  dangerous  character,  he  re- 
ceived injuries.  Held,  that  the  company  was  liable.  The  court  said:  '*  The 
order  referred  to  did  not  upon  its  face  purport  to  make  any  permanent  change 
in  the  character  of  the  plaintiff's  employment.  He  remained  thereafter,  as  he 
was  before,  a  i>assenger  brakeman,  with  his  additional  labor  added  thereto. 
It  is  true  that  the  plaintiff  could  have  declined  to  comply  with  this  order,  and 
it  is  equally  true,  as  appears  from  the  evidence,  that  had  he  done  so,  he  would 
have  lost  his  position  as  a  brakeman  upon  the  passenger  train.  I  am  of  opinion 
therefore  that  this  case  comes  within  the  rule  laid  down  in  Chicago,  etc.,  Ry. 
Co.  V.  Bayfidd,  87  Mich.  205,  and  that  much  of  the  reasoning  in  the  opinion  in 
that,case  is  equally  applicable  here  and  need  not  be  repeated."  The  Bayfield 
case  however  was  that  of  an  inexperienced  minor. 

Cooley  says  (Torts,  555):  ''Where  one  has  entered  upon  the  employment 
and  assumed  the  incidental  risks,  it  is  not  reasonable  to  hold  that  other  risks 
which  he  is  directed  by  the  master  to  assume  are  to  be  left  to  rest  upon  his 
shoalders,  merely  because  he  did  not  take  upon  himself  the  responsibility  of 
throwing  up  the  employment  instead  of  obeying  the  order.  Many  considera- 
tions might  reasonably  induce  the  servant  to  hesitate  under  such  circumstances. 
In  many  cases  the  consequences  might  be  very  serious  nhould  he  refuse  to 
obey  a  lawful  command  of  the  master,  and  any  command  may  not  be  clearly 
and  manifestly  unlawful  which  directs  the  doinp:  of  nothing  beyond  the  gen- 
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and  soope  of  the  business.  The  servant  who  refases  to  obej  mast  oonseqaently 
take  upon  himself  the  burden  of  showing  a  suificient  cause  for  the  refusal. 
Hdwever  dear  the  case  might  be  to  him,  it  might  not  be  easy  to  make  a  show, 
ing  satLsfactory  to  third  parties,  who  would  naturally  assume  that  the  order  was 
given  in  good  faith,  and  that  the  master  understood  better  than  another  the 
risks  to  be  encountered  in  his  business.  The  servant  also,  it  may  reasonably 
be  assumed,  would  to  some  eictent  have  his  fears  allayed  by  the  commands:  of 
a  master,  whose  duty  it  would  be  not  to  send  him  into  danger,  and  who  might 
therefore  be  supposed  to  know  when  he  gave  the  command,  that  the  semmta 
were  not  such  or  so  great  as  the  servant  had  apprehended." 
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Pmiian — exetnptUn  from  er editors, 

Bension  money  is  not  exempt  from  claims  of  creditors  after  it  actually  comes 

into  the' hands  of  the  pensioner. 


B 


ILL  in  aid  of  execution.     The  opinion  states  the  point. 


Davis  di  Bailey y  for  plaintiff. 

A*  c7.  Merrill,  for  defendants. 

•  • 

Pbtbes,  0.  J.  The  section  of  the  B.  S.,  IT.  S.  (§  4747),  affect- 
ing the  case  is  this:  ''No  sum  of  money  due  or  to  become  due  to 
any  pensioner  shall  be  liable  to  attachment,  levy  or  seizure,  by  or 
under  any  legal  or  equitable*  process  whatever,  whether  the  same 
remains  with  the  pension  office  or  any  officer  or  agent  thereof,  or  is 
in  course  of  transmission  to  the  pensioner  entitled  thereto,  but  shall 
inure  wholly  to  the  benefit  of  such  pensioner." 

The  question  is,  whether  this  provision  furnishes  any  protection 
to  or  exem^)tion  of  the  money  after  it  comes  into  the  pensioner's 
hands?    A  careful  examination  inclines  us  to  the  conclusion  that 
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it  does  not.  The  meaning  of  the  section  seems  to  be  that  the  pro- 
tection is  extended  so  long  as  the  money  remains  in  the  pension 
office  or  its  agencies,  or  is  in  course  of  transmission  to  the  pen- 
sioner. It  is  money  *'due"  or  to  "become  dne,"  and  not  money 
collected,  that  is  protected  by  the  law.  By  another  provision  of 
the  Federal  statutes,  a  pensioner  is  not  allowed  to  pledge  or  sell 
any  right  or  interest  in  his  pension.  The  extent  of  all  the  inter- 
ference of  the  govemment  seems  to  be,  to  insure  the  actual  re- 
ception of  its  bounty  by  the  person  entitled  to  it.  When  the 
money  is  actually  in  the  possession  of  the  pensioner  the  protection 
is  gone. 

With  the  money  in  his  hands  as  his  own  unincumbered  property, 
the  pensioner  stands  upon  the  same  footing  for  its  protection  as 
would  any  other  man.  He  may  no  doubt  purchase  with  his  money 
any  property  which  our  State  laws  exempt  from  attachment,  and 
hold  it  as  such.  Further  than,  that  the  guardianship  does  not 
extend.  He  is  accountable  to  his  creditors  precisely  as  any  other 
debtor  possessing  money  would  be.  The  counsel  for  the  defend- 
ants contend  that  it  does  not  defraud  a  creditor  for  his  debtor  to 
give  away  property  which  the  creditor  cannot  attach.  There  can  be 
no  doubt  of  that  proposition.  The  answer  is,  that  the  money  is 
exempted  from  attachment  before  it  is  received  and  not  after- 
ward. 

Nor  would  it  be  very  practicable  to  extend  a  protection  further 
than  before  indicated.  Certainly  the  money  could  not  be  protected 
in  its  transitions  from  property  to  property.  The  moment  its 
identification  is  gone,  the  protection  confessedly  ceases.  If  the 
money  goes  into  attachable  real  estate,  such  estate  may  be  taken 
for  the  pensioner's  debts.  See  Knapp  v,  Beaitie,  70  Me.  410. 
There  would  surely  be  some  ground  for  saying  that  there  might 
be  an  unfairness  in  extending  the  protection  to  the  limit  contended 
for.  If  the  money  be  exempted  against  any  debts,  it  would  be 
against  all  attachments  and  all  debts.  And  the  pensioner  may  have 
obtained  credit  from  the  very  fact  of  the  possession  of  property 
acquired  in  this  way. 

There  are  decisions  favoring  our  view  of  the  question.  The  Iowa 
court  has  twice  affirmed  the  same  view.  TripUtt  v.  Chraham^  58 
Iowa,  136.  In  Webb  v.  Holt,  67  Iowa,  712,  it  was  said  that  "  the 
exemption  applies  only  to  money  due  the  pensioner,  while  in  course 
of  transmission  to  him,  and  that  there  is  no  exemption  after  it 
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comee  into  his  possession. ''  In  Jardainy.  Fairton  Saving  Fund 
As^n,  44  N.  J.  Law,  376,  the  same  conclusion  was  reached,  where 
it  is  said  by  the  court:  **  The  fund  is  not  placed  in  the  hands  of  a 
pensioner  as  a  trust,  but  it  is  to  inure  wholly  to  his  benefit.  When 
it  comes  to  him  in  hand  or  personal  control,  it  is  his  money  as 
effectually  and  for  all  purposes  as  the  proceeds  of  his  work  or  labor 
would  be,  and  whether  he  expends  it  in  new  contracts,  or  it  be 
taken  to  pay  the  consideration  due  from  him  for  those  of  the  past, 
it  equally  inures  to  his  benefit."  In  Spelman  y.  Aldrich,  126  Mass. 
113,  it  was  held  that  '^even  if,  by  the  laws  of  the  United  States, 
the  pension  was  exempt  from  attachment  while  it  remained  in  the 
form  of  a  pension  check,  the  exemption  ceased  after  the  money  was 
drawn  upon  the  check.''  Oranz  v.  White,  27  Kans.  319,  is  to  the 
same  effect.  See  8.  c,  41  Am.  Kep.  408,  and  note.  In  Hay  ward 
Y.  Clark,  50  Yt.  612,  a  case  not  directly  calling  for  a  decision  of  the 
question,  a  different  yiew  is  intimated. 

It  follows  that  the  bill  may  be  sustained  upon  either  of  the 
grounds  named  in  the  report. 

Case  to  stand  for  hearing. 

Dakvobth,  Yibgin,  Emery,  Fosteb  and  Hasebll,  JJ.,  con- 
curred. 


Inhabitants  of  Fatette  y.  Inhabitants  of  Chestbbyillb. 

(77  Me.  28.) 
EoideTice — expert — inaajnUy, 

A  physician  not  an  expert  on  the  subject  of  insanity  may  testify  as  to  the  men. 
tal  condition  of  a  patient  when  he  has  had  adequate  opportunity  to  form  an 
opinion,  but  cannot  qualify  himself  to  tostify  by  a  single  examination.* 

A  SSUMPSIT  for  pauper  supplies.     The  opinion  si^ates  the  case. 

Baker,  Baker  and  Cornish,  for  plaintiffs. 
Herbert  M.  Heaih,  for  defendants. 

Petebs,  G.  J.     Whether  the  pauper  had  mental  soundness  suffi- 
cient to  render  him  capable  of  being  emancipated  from  parental 

♦  See  Carthage  Turnpike  Co.  v.  Andrews,  ante. 
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t  .ktrol  by  arriving  at  the  age  of  twenty-one  years,  and  of  acquiring 
;.  settlement  for  himself  after  that  time,  was  one  of  the  questions  i^ 
*iie  trial  of  the  cause  to  the  jury. 

pother  questions  omitted.] 

AOi  exception  is  taken  to  the  exclusion  of  this  question  proposed 
fey  the  plaintiffs  to  their  witness,  Dr.  Martin:  '^From  your  exam- 
ination at  that  time  what,  in  your  judgment,  was  his  (the  pauper's) 
mental  condition?  "  From  the  manner  in  which  the  point  is  pre- 
sented to  us  by  the  case,  we  think  the  ruling  must  stand. 

We  infer  that  the  witness  was  not  allowed  to  answer  the  question, 
for  the  reason  that  the  judge  did  not  think  him  qualified  to  testify 
as  an  expert.  Such  must  be  the  implication  of  the  refusal,  unac- 
companied with  explanation.  Undoubtedly  many  physicians  are 
qualified  to  testify  as  experts  upon  questions  of  insanity.  They 
may  not  be  as  a  rule  of  the  most  eminent  class  of  experts.  Whether 
this  witness  was  qualified  to  testify  as  an  expert  was  a  question  of 
fact  for  the  presiding  judge,  and  his  decision  of  such  a  question  is 
usually  final.  In  extreme  cases,  where  a  serious  mistake  has  been 
committed  through  some  accident,  inadvertence  or  misconception, 
his  action  may  be  reviewed.     This  is  not  such  an  instance. 

The  plaintiffs  contend  that  if  not  admitted  as  a  professional  or 
practical  expert,  the  witness  should  have  been  allowed  to  express 
his  opinion  as  a  physician  who  had  made  a  personal  examination. 
The  rule  excluding  persons  not  experts  from  testifying  to  their 
opinions  upon  questions  where  insanity  is  alleged  has  admitted, 
either  as  an  illustration  of  the  rule  itself  or  as  an  exception  to  it, 
skillful  and  reputable  physicians  to  testify  to  the  mental  condition 
of  their  patients  when  they  have  had  adequate  opportunity  of  ob- 
serving and  judging  of  their  mental  qualities.  That  is  not  this 
case.  Here  Dr.  Martin  was  not  an  attending  physician.  He  made 
a  single  examination,  pendente  Ute^  in  order  to  inform  himself  as  a 
witness.  He  stood  in  a  position  to  be  tempted  to  participate  in  the 
prejudices  of  the  party  calling  him  as  a  witness.  See  Oardiner  y. 
Fanniugdale,  45  Me.  637. 

Finally  it  is  contended  that  the  rule  which  excludes  opinion  evi- 
dence by  witnesses  acquainted  with  the  person  whose  sanity  is  ques- 
tioned should  be  abrogated  altogether.  We  are  not  prepared  to 
admit  the  i^ropriety  of  so  radical  a  change  in  the  practice  of  our 
courts,  although  we  are  aware  that  many  courts  are  at  the  present 
day  inclined  that  way.     It  is  easy  to  see,  and  experience  teaches  us. 
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that  there  are  advantages  upon  either  side  of  the  question — to 
•either  mode  of  practice.  It  is  correctly  said  by  those  who  advocate 
the  admission  of  snch  evidence  that  witnesses  who  have  not  some 
aptitude  in  narrating  events^  and  ability  for  describing  details  and 
particulars,  although  possessing  good  judgment  in  forming  esti- 
mates and  conclusions,  are  very  often  not  fairly  appreciated;  that 
it  is  not  easy  to  draw  a  line  between  matters  of  observation  and 
what  is  a  matter  of  judgment  founded  on  observation. 

On  the  other  hand,  such  evidence  is  exceedingly  apt  to  carry  a 
force  and  impression  which  the  real  facts  are  not  deserving  of. 
Opinions  are  easily,  and  unconsciously  to  the  possessors  of  them,  col- 
ored by  feeling  and  prejudice.  Every  judge  experienced  at  nisi 
prius  knows  how  common  a  thing  it  is  to  see  a  cloud  of  witnesses 
arrayed  at  the  witness  stand  to  testify  in  a  matter  of  opinion,  and 
how  difficult  it  is  to  contend  against  the  pressure,  however  ill- 
founded  the  testimony  may  be.  Where  it  is  a  collateral  question, 
or  where  a  plain  case,  the  objection  to  such  testimony  is  not  so  mer- 
itorious, and  in  such  circumstances  the  objection  is  not  often  inter- 
posed. But  where  the  issue  —  sanity  or  insanity — is  directly 
raised,  and  the  question  is  a  doubtful  one,  the  rule  which  excludes 
the  opinions  of  non-professional  witnesses,  works  favorably.  The 
issue  is  not  generally  simple  enough  for  a  witness  to  pass  his  judg- 
ment upon.  There  are  various  forms  and  kinds  of  insanity  or  men- 
tal unsoundness,  many  of  which  cannot  be  easily  or  accurately 
defined,  the  subject  itself  in  some  of  its  aspects  being  beyond  the 
xeach  of  human  investigation.  The  popular  sentiment  upon  the  sub- 
ject of  insanity  differs  fi*om  the  legal  standard  in  most  cases. 

The  tendency  in  our  practice  has  been  to  allow  witnesses  who  are 
not  experts  a  good  deal  of  latitude  in  the  expression  of  opinion, 
«hort  of  declaring  their  judgments  upon  the  point  mainly  and  di* 
lectly  in  issue.  As  was  said  by  Kekt,  J.,  in  Robinson  v.  Adams, 
42  Me.  410:  '^  Certainly  nothing  less  than  a  distinct  expression  of 
the  opinion  of  the  witness,  given  as  such  opinion  directly,  comes 
within  our  rule."  A  witness  under  the  direction  of  the  court  may 
be  permitted  to  describe  Fpeculiarities,  conditions  and  situations, 
conduct  and  changes.  In  Robinson  v.  Adams,  supra,  it  was  deemed 
not  objectionable  for  a  witness  to  say  that  she  did  not  observe  any 
failure  of  mind  and  nothing  peculiar  in  a  person.  In  Stacy  y. 
Part.  Pub.  Co.,  68  Me.  279,  it  was  held  admissible  for  a  vntness  to 
testify  that  a  person  was  intoxicated  at  a  time  named. 
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The  motion  cannot  jastly  be  sustained.     There  is  much  to  show 
that  the  pauper  was  a  man  in  body  and  a  child  in  mind. 

Motion  and  exceptions  overrtML 

Walton,  Danforth,  Virgik,  Poster  and  Haskell,  JJ.,  con- 
curred. 


Ghass  v.  Maike  Central  Bailroad  Cokpakt. 

(77  Me.  62.) 
NegUgence — evidence  — presumption  <u  to  contribtUory — raUroad  eramh^. 

In  an  action  for  death  of  a  traveller  on  a  highway  at  a  railway  ciossing,  there 
is  no  presumption  that  he  used  due  care,  and  evidence  as  to  his  character 
and  habits  of  carefulness  is  Incompetent.* 

ACTION  for  death  of  plaintiff's  intestate.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

c7.  W.  Spaulding  and  F.  J.  Buker,  for  plaintiff. 
Drummond  and  Drummond,  for  defendant. 

Peters,  0.  J.  The  intestate's  sleigh  collided  with  a  train  at  a^ 
railroad  crossing.  He  thereby  received  an  injury  and  very  soon 
afterward  died.  He  never  was  conscious  enough  aiter  the  injuiy  to 
tell  how  the  accident  happened.  No  one  was  with  him  at  the  time. 
No  one  saw  him  at  the  moment  of  the  collision.  As  evidence  that 
he  could  not  have  been  guilty  of  any  negligence  which  contributed 
to  the  accident,  witnesses  who  had  been  his  neighbors  for  some 
time  were  permitted  to  testify  to  their  opinion  of  his  general  charac- 
ter for  carefulness.  We  think  this  was  overstepping  the  limit 
allowed  to  collateral  evidence  in  this  State.  We  dare  not  abide  by 
it.  Our  belief  is  that  such  a  rule  would  be  fraught  with  much  more 
evil  than  good. 

It  was  said  in  Eaton  v.  Telegraph  Co.,  68  Me.  63,  67,  that  "the 
best  authorities  clearly  sustain  the  doctrine  that  the  fact  of  a  per- 
son having  once  or  many  times  in  his  life  done  a  particular  act  in 
a  particular  way  does  not  prove  that  he  has  done  the  same  thing 
in  the  same  way  upon  another  and  different  occasion."    See  casea 

*  See  State  v.  Me,  Cent.  J9.  Co.  (76  Me.  857),  49  Am.  Rep.  62S. 
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there  cited.  If  in  civil  cases  a  person's  character  proves  carefulness 
in  one  instance,  why  not  in  all  instances?  Where  and  how  can  a 
tme  line  of  distinction  be  drawn?  If  by  such  proof  a  plaintiff  can 
be  shown  to  have  been  careful  in  one  case,  why  not  by  the  same 
mode  of  proof  show  that  a  person  acted  carefully  or  carelessly  in 
any  case — in  all  cases?  In  many  litigations,  under  such  a  test, 
there  would  arise  a  wager  of  character  which  would  as  unfairly  settle 
the  dispute  as  did  formerly  the  wager  of  battle.  If  the  intestate's 
general  character  for  care  be  in  issue,  why  not  that  of  the  engineer 
and  of  every  man  concerned  in  the  management  of  the  train?  If  a 
man  who  is  customarily  careful  were  always  so,  there  would  be 
reason  for  admitting  the  evidence.  But  the  issue  is,  whether  the 
intestate  was  careful  in  this  particular  instance  —  a  fact  to  be,  either 
directly  or  circumstantially,  aflBrmati vely  proved.  The  objection  to 
such  a  method  of  proof  is  augmented  by  the  fact  that  the  testi- 
mony consisted  of  merely  the  opinions  of  neighbors  —  one  generality 
proving  another.  But  upon  what  tests  or  what  definition  of  care 
are  their  opinions  grounded?  The  question  was  not  whether  the 
intestate  managed  his  farm,  or  his  shop,  or  his  horses,  carefully,  but 
whether  he  used  due  care  in  attempting  to  cross  a  railroad  track  at 
the  very  moment  when  a  regular  train  was  due  at  the  crossing. 
The  law  imperatively  demands  that  a  traveller  look  and  listen  before 
crossing  if  there  is  any  opportunity  to  do  so.  What  did  these  farmer 
witnesses  know  about  the  intestate's  habitual  care  in  that  respect. 
It  is  not  a  ground  for  the  admission  of  this  evidence  that  the  plaint- 
iff can  produce  no  other.  It  is  neither  of  primary  nor  secondary 
importance  —  it  is  not  evidence  at  all.    1  Greenl.  Ev.,  §  84. 

The  question  is  not  a  new  one  in  this  court.  The  sole  question 
considered  in  the  cdse  of  Scott  v.  Haley  16  Me.  326,  was,  whether 
similar  evidence  was  admissible.  The  defendant  there  was  sued 
for  damages  for  the  loss  of  a  building  by  fire,  the  allegation  being 
that  the  fire  was  occasioned  by  the  negligence  of  the  defendant.  In 
that  case  the  same  arguments  were  presented  as  here.  The  evi- 
dence received  in  that  case  came  nearer  the  point  at  issue  than  the 
evidence  here.  At  the  trial  the  court  permitted  witnesses  to  testify 
that  the  defendant  was  very  careful  with  fire,  and  that  they  never 
discovered  any  carelessness  m  him  about  taking  care  of  his  fires 
daring  the  time  they  were  at  his  house  just  before  the  event  com- 
plained of.  It  was  held  that  the  evidence  was  inadmissible,  and 
the  verdict  was  set  aside.  The  same  rule  has  been  maintained  in 
Vol.  LII  —  94 
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sabsequent  cases.  Lawrence  y.  ML  Vernon^  35  Me.  100;  Dunham 
T.  Rackliffy  71  Me.  845.  The  case  of  Morris  y.  EcLst  Haven,  41 
Conn.  252,  cited  by  the  defendant^  is  an  especially  pertinent  and 
sustaining  decision.     See  Baldwin  v.  Railroad,  4  Gray,  333. 

Exception  is  taken  to  the  jndge  charging  the  jury  to  take  into 
consideration,  Upon  the  question  of  the  intestate's  care  upon  the 
occasion  of  the  injury,  the  knowledge  of  the  jury  ''of  the  habits  of 
thought  and  mind,  and  the  natural  instincts  of  men/'  to  preserve 
themselves  from  injury.  Following,  as  no  doubt  it  did,  an  im- 
pressive argument  of  counsel  that  a  man  would  not  be  so  unwise  as 
to  rush  into  danger  when  it  was  avoidable  —  we  are  inclined  to 
think  the  idea  intended  was  presented  to  the  jury  too  prcminently. 

Such  a  consideration  is  by  no  means  evidence,  for  if  it  were  so, 
a  jury  might  accept  it  as  conclusive  evidence.  It  is  no  more  than 
an  accompaniment  or  an  appurtenance  of  evidence.  It  may  have 
some  influence  upon  the  interpretation  of  facts  affirmatively  pre- 
sented .  It  pertains,  as  said  by  defendant's  counsel,  to  those  natural 
laws  in  connection  with  which  all  evidence  may  be  weighed.  It 
belongs  to  the  class  of  slight  presumptions,  described  by  Mr.  Best, 
which  ''taken  singly,  do  not  either  constitute  proof  or  shift  the 
burden  of  proof."  1  Best  Ev.,  g  319.  It  may  give  character  or 
force  to  facts  already  proved.  But  it  does  not  of  itself  add  or 
create  proof.  It  is  rather  an  argument  or  mode  of  reasoning  upon 
evidence.  Practically  speaking  it  is  no  more  than  that  a  person's 
motive  may  be  taken  into  consideration  in  relation  to  any  act  done 
by  such  person.  It  would  be  reasonable  to  say  that  a  man  would 
be  naturally  stimulated  to  avoid  rather  than  to  rush  into  danger- 
ous situations.  He  would  be  impelled  by  strong  motives  to  do  so. 
But  this  would  apply  to  the  engineer  or  fireman  or  brakeman  on  a 
train  as  well  as  to  the  traveller,  although  perhaps  not  generally  in 
the  same  degree. 

But  the  weakness  of  the  plaintiff's  position  lies  in  the  fact  that 
this  motive  for  personal  safety  does  not  operate  upon  the  minds  of 
men  until  they  can  clearly  see  that  they  are  endangered  by  their 
carelessness.  It  does  not  keep  them  from  careless  acts.  The  dan- 
ger is  often  not  seen  until  too  late  to  be  extricated  from  it.  The 
careless  act  usually  precedes  the  moment  when  the  natural  instincts 
for  self-preservation  are  aroused.  And  a  man  is  quite  prone  to  take 
risks.  And  a  man  is  careless  to  take  a  risk  in  crossing  a  railroad 
in  advance  of  a  coming  train.     We  all  know  that  he  often  does  it 
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There  is  no  doubt  that  the  intestate  was  impelled  by  all  his  instincts 
«nd  love  of  life  to  save  himself  when  he  saw  that  the  horrible  dan- 
^r  was  upon  him.  But  how  the  unfortunate  man  got  into  the 
■awful  situation  no  one  seems  to  know  and  no  evidence  explains  to 
us.     It  seems  to  be  an  unexplainable  catastrophe. 

Other  questions  are  discussed  which  may  be  properly  passed.  A 
good  deal  of  discussion  is  elicited  by  the  ruling  that  the  plaintiff's 
intestate  had  a  right  of  passage  across  the  railroad.  Perhaps  the 
point  may  be  avoided  upon  the  ground  of  a  license  or  permission 
from  the  defendant  company  to  the  public,  as  was  the  case  in 
Barry  v.  Railroad,  92  N.  Y.  289;  s.  c,  44  Am.  Rep.  377. 

Exceptions  siistained. 

Walton,  Vibgik,  Libbey,  Foster  and  Haskbll,  JJ.,  con- 
curred. 


Rakdlettb  v.  Judkiks. 

(77  Me.  114.) 
Tort  —  (Msisting  escape  of  thief. 

A  Tailwaj  oondactor  pennitting  a  passenger  to  travel  on  his  train  with  goods 
which  the  oondactor  knows  to  liave  been  stolen,  and  thus  escape,  is  not  lia- 
ble to  the  owner,  where  he  did  not  know  that  the  passenger  was  the  thief 
nor  that  the  plaintiff  was  the  owner. 

THE  opinion  states  the  case.     The  plaintiff  had  judgment  below 
on  demurrer. 

J.  IF.  SpauUing  and  F,  J.  Baker,  for  plaintiffs. 

Drummond  <&  Drummond  for  defendant. 

Ltbbby,  J.  The  declaration  in  this  case  is  clearly  bad  for  want 
of  a  description  of  the  property  for  the  loss  of  which  the  action  is 
brought.  In  trespass  or  case  for  the  loss  of  or  injury  to  personal 
property,  the  thing  taken  or  injured  must  be  described  with  rea- 
sonable certainty.  1  Oh.  PI.  327;  Oliver's  Prec.  493,  note.  Here 
there  is  no  description.  The  word  "  property,"  the  only  designa- 
tion, is  the  most  general  that  can  be  used,  and  it  embraces  every- 
thing susceptible  of  ownership.  But  this  defect  may  be  cured  by 
amendment. 
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The  great  question  to  be  determined  is  the  liability  of  the  de- 
fendant, assuming  the  property  to  be  sufficiently  described.  The 
averments  in  the  declaration  are  in  substance  that  the  defendant, 
on  the  2l8t  day  of  January,  1S83,  was  in  the  employ  of  the  Maine 
Central  Bailroad  Company  as  conductor  of  the  night  passenger 
train  from  Bangor  to  Portland;  that  on  the  night  of  that  day  four 
men  boai'ded  said  train  run  by  the  defendant  as  conductor  at  Rich- 
mond, taking  and  carrying  with  them  on  board  said  train  a  large 
amonnt  of  stolen  property,  of  the  value  of  $500,  which  was  the 
property  of  the  plaintiffs;  that  the  defendant  knowing  said  prop- 
erty to  be  stolen,  did  willfully,  corruptly,  negligently  and  unlaw- 
fully permit  said  men  to  ride  on  said  train  and  convey  and  escape 
with  said  property;  and  that  the  defendant  unlawfully  took  a  portion 
of  said  stolen  property  in  payment  of  their  fares.  It  is  not  alleged 
that  the  four  passengers  had  stolen  the  property,  or  that  they  were 
unlawfully  in  possession  of  it,  or  that  the  defendant  knew  that  it 
was  the  property  of  the  plaintiffs. 

Assuming  that  the  property  consisted  of  chattels,  the  title  to 
which  would  not  pass  by  a  delivery  from  a  trespasser  or  thief  to  one 
taking  for  value  without  noticoi  does  the  declaration  present  a  case 
of  liability  of  the  defendant  ? 

If  the  defendant  took  a  part  of  the  chattels  in  payment  of  the 
fares  of  the  passengers  he  is  liable  as  a  trespasser  to  that  extent ; 
but  that  is  a  small  matter.  The  main  question  is  whether  the  de- 
fendant is  liable  for  permitting  the  four  men  to  travel  over  the 
road  with  the  property  as  their  luggage,  npon  the  facts  averred  in 
the  declaration.  If  liable,  upon  what  grounds  does  the  liability 
rest?  It  is  not  claimed  that  there  was  a  privity  of  contract  be- 
tween the  plaintiffs  and  defendant,  by  reason  of  which  the  defend- 
ant owed  any  duty  to  the  plaintiffs.  Did  the  defendant  owe  the 
plaintiffs  any  duty  as  conductor  of  the  train  or  otherwise?  If  not, 
he  cannot  be  liable  for  a  negligent  performance  or  omission  of  it. 
"A  legal  duty  is  that  which  the  law  requires  to  be  done  or  forborne 
to  a  determinate  person  or  to  the  public."  Wharton  on  Negligence, 
g  24.  No  such  duty  on  the  part  of  the  defendant  is  averred,  un* 
less  the  law  implies  it  from  the  facts  alleged. 

The  defendant  was  conductor  of  the  train.  As  such  it  was  his 
duty  to  direct  and  control  the  running  of  the  train,  in  accordance 
with  the  regulations  prescribed  by  the  corporation  and  the  require- 
ments of  law.     The  railroad  is  a  public  highway  over  which  all 
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members  of  the  public  who  are  in  a  proper  condition  to  travel  in  a 
pablic  car,  who  pay  the  established  fare  and  condact'themselves 
properly,  have  a  legal  right  to  travel  with  their  luggage.  It  is  the 
legal  duty  of  the  conductor  to  permit  all  such  persons  to  enter  the 
cars  and  travel  over  the  road.  For  suflScient  cause  he  may  stop 
the  train  and  eject  a  traveller  from  the-  train.  He  owes  no  legal 
duty  to  the  public  to  stop  his  train  and  eject  a  traveller  who  is 
guilty  of  a  felony;  or  to  arrest  such  traveller  and  hold  him  as  a 
prisoner  and  seize  the  property  he  may  have  in  his  possession.  As 
a  citizen  he  may  have  the  right,  if  he  sees  fit,  to  arrest  a  traveller 
guilty  of  a  felony,  and  hold  him  till  he  can  be  properly  prosecuted; 
but  not  being  an  officer  charged  with  the  duty,  and  having  no  legal 
warrant  therefor,  he  is  under  no  legal  duty  to  do  so,  and  thereby 
take  upon  himself  the  burden  and  hazard  of  justifying  his  act. 
Nor  does  he  owe  any  duty  to  any  members  of  the  public  to  arrest 
a  thief  and  seize  and  hold  the  stolen  goods  he  may  have  in  his  pos- 
session; or  to  seize  and  hold  for  the  owner,  whoever  he  may  be, 
goods  which  a  traveller  on  the  road  may  have  taken  and  is  carrying 
away  as  a  trespasser.  At  most,  under  the  plaintiff's  averments  in 
this  case,  the  four  men  were  mere  trespassers  carrying  away  the 
plaintiff's  property,  the  defendant  having  no  authority  from  the 
plaintiffs  to  interfere  with  the  property  in  any  way.  The  defend- 
ant was  not  only  under  no  legal  duty  to  take  the  property,  but  he 
had  no  legal  right  to  do  so;  for  the  possession  of  a  trespasser  is  suf- 
ficient to  give  him  the  legal  right  to  resist  the  taking  by  one  having 
no  authority  from  the  true  owner.  The  fact  that  the  defendant 
took  a  part  of  the  property  for  the  fares  of  the  passengers  created 
no  duty  on  his  part  toward  the  plaintiffs.  It  makes  him  liable 
only  for  the  portion  taken. 

We  have  discussed  the  question  involved  upon  principle,  there 
being  no  authorities,  directly  in  point,  cited  by  the  learned  counsel 
on  either  side,  and  it  is  said  there  are  none.  If  so  the  inference  is 
pretty  strong  that  the  common  law  will  not  sustiiin  an  action 
against  a  railroad  conductor  on  the  facts  alleged  in  this  case. 

Exceptions  sustained.     Demurrer  sustained.     Declaration  bad. 

Peters,  C.  J..  Walton,  Virgin,  Emery  and  Haskell,  J  J., 
concurred 
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OUBIIS  y.  POBTLAITD  SaVIKGS  BaKK. 

(77  Mo.  IM.) 

Oifl — »(wings  ha/nk  depomt. 

At  the  direction  of  her  aunt  foar  days  before  her  death,  the  plaintiff  took  the 
aunt's  Bavings  bank  book,  and  the  aont  said:  "  Keep  this,  and  if  any  thio^ 
happens  to  me,  bury  me  decently  and  pat  a  head-stone  over  me,  and  pay^  mj 
debts,  and  any  thing  that  is  left  is  yoors."  HM^  a  valid  gift  eaiua  marti&^ 
coupled  with  the  trust.* 

A  SSIJMPSIT.     The  head-note  states  the  facts. 

(7.  S  E.  M.  Band,  for  plaintiff. 
Ardon  W,  Coombs^  for  defendant 

ViRGiK,  J.  When  the  plaintiff,  by  direction  of  her  aunt,  took 
the  key  from  the  bureau  drawer,  unlocked  the  trunk  and  took  there- 
from the  savings  bank  book,  her  aunt  said:  ''  Now  keep  this,  and  if 
any  thing  happens  to  me,  bury  me  decently  and  put  a  head-stone- 
over  me^  and  any  thing  that  is  left  is  yours."  This  in  our  opinion 
constituted  a  gift  causa  mortis. 

The  former  entry  of  "subject  also  to  Cath.  E.  Curtis,"  which 
the  depositor  caused  the  bank  ofScer  to  make  in  March,  1878,  in 
her  savings  bank  book,  and  also  in  the  book  of  the  bank,  showed 
that  she  then  had  in  contemplation  a  gift  to  the  plaintiff,  but  it 
was  not  completed  by  delivery.  Nbrthrup  v.  Hale,  73  Me.  66.  But 
on  May  30,  1883,  only  four  days  before  her  death,  the  declaration.' 
above  quoted,  accompanied  by  the  manual  delivery  of  the  deposit 
book,  rendered  unmistakable  her  intention.  The  delivery  was  suffi- 
cient. Hill  V.  Stevenson,  63  Me.  364;  8.  c,  18  Am.  Bep.  23U 
Pierce  v.  Five  Cents  Sav.  Bank,  129  Mass.  425;  8.  o.,  37  Am.  Bep. 
371;  Tillinghast  v.  Wheaton,  8  R.  L  636;  8.  c,  6  Am.  Bep.  621. 

Nor  did  the  special  qualification  annexed  to  the  gift  defeat  it 
This  was  only  coupling  the  gift  with  the  trust  that  the  donee  should 
provide  for  the  funeral  of  the  donor.  2  Schoul  Pers.  Prop.  (2d  ed.), 
§  195;  Hills  v.  Hills,  8  M.  &  W.,  is  precisely  in  point,  and  has 
been  approved  by  the  court  in  Clough  v.  Olough,  117  Mass.  85. 

*  See  48  Am.  Rep.  787,  note. 
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See  also  Davis  y.  Ney,  125  Mass.  590;  8.  c,  28  Am.  Rep.  272.  If 
there  are  any  debts^  the  plaintiff  mast  see  them  paid.  Pierce  y^ 
Five  Cents  Sav.  Bank,  supra. 

Judgment  for  the  plaintiff  for  the  amount  due  on  bank  book. 

Pbtbbs,  C.  J.,  Walton,  Libbey,  Ekebt,  and  Haskell,  JJ.,. 
conourred. 


Eames  v.  Savage. 

(77Me.2U.) 
'OfmeiituUonal  law  — judgment  againet  town  —  leey  en  goads  of  inhabita^fs. 

A  Btetnte  anthoiixiiig  the  collection  of  judgments  against  towns  ont  of  the  goods: 

and  chattels  of  the  inhabitants  is  constitutional. 

AOTIONS  of  audita  querela  and  trespass.    The  opinion  states 
the  case* 

J.  J.  Parlin  and  Strout  d'-  Holmes^  for  plaintiff. 
A.  H.  Ware  and  D.  D.  Stewart y  for  defendants. 

Emebt,  J.  The  plaintiff  was  an  inhabitant  of  the  town  of 
Embden,  at  the  time  Sarah  J.  Savage  began  suit,  and  recovered 
judgment  against  that  town  in  this  court.  The  execution  upoik 
that  judgment  was  issued,  and  was  levied  upon  the  plaintiff's  goods,, 
pursuant  to  R.  S.  of  1871,  chap.  83,  §  29,  now  R.  S.,  chap.  84,, 
§  30,  which  expressly  provides  that  executions  against  towns  shall 
be  issued  against  the  goods  and  chattels  of  the  inhabitants  thereof, 
and  shall  be  levied  upon  such  goods  and  chattels.  The  plaintiff' 
however  claims  that  the  statute  is  forbidden,  and  made  null  by  the^ 
lagt  clause  of  section  6,  of  the  Maine  Bill  of  Rights,  which  declares  that 
a  person  accused  shall  not  "be  deprived  of  his  life,  liberty,  property 
or  privileges,  but  by  the  judgment  of  his  peers,  or  by  the  law  of  the- 
land,'' and  also  by  that  clause  in  section  1,  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States,  which  declares  that 
no  State  shall  "deprive  any  person  of  life,  liberty,  or  property,, 
without  due  process  of  law." 

The  presumption  is  the  other  way,  in  favor  of  the  validity  of  the 
statute,  and  it  is  a  presumption  of  great  strength.    All  the  judges: 
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and  writers  agree  npon  this.  Chief  Justice  Marshall,  in  fteicker 
Y.  Peck,  6  Cranchy  87,  says  that  to  oyertnm  this  presumption,  the 
judges  must  be  conyinced,  and  *'  the  conviction  must  be  clear  and 
strong."  Judge  WashinotoV,  in  Ogden  t.  Saunders,  12  Wheat. 
270,  declared  that  if  ho  rested  his  opinion  on  no  other  ground  than 
a  doubt,  that  alone  would  be  a  satisfactory  vindication  of  an  opinion 
in  favor  of  the  constitutionality  of  a  statute.  Chief  Justice  Mellek, 
in  Lunfs  case,  6  Me.  413,  said:  *'The  court  will  never  pro- 
nounce a  statute  to  be  otherwise  (than  constitutional)  unless  in  a 
oase  where  the  point  is  free  from  all  doubt."  This  strong  presump- 
tion is  to  be  constantly  borne  in  mind,  in  considering  the  question 
here  presented. 

Hhe  statute  itself  in  this  case  hjis  existed  for  half  a  century, 
since  Februaiy,  27, 1833,  but  it  introduced  no  now  principle  or  rule 
in  the  jurisprudence  of  this  State.  It  merely  aflinned  a  well  known 
custom  or  law  that  had  long  before  existed.  'I'he  pnictice  of  bring- 
ing suits  against  a  political  division,  or  municipal  orgtinizution.  and 
collecting  the  judgment  from  the  individuals  composing  it,  is 
believed  to  have  existed  in  England,  and  to  have  been  brought 
thence  to  STew  England.  Actions  against  *'tho  hundred,"  were 
known  as  far  back  as  Edw.  I,  Stat.  13,  Edw.  I,  chap.  2;  3  Comyn 
Dig.  Hundred,  chap.  2.  As  "the  hundred"  had  no  property,  ex- 
cept that  of  individuals,  the  judgments  must  have  been  collected 
from  the  individuals.  In  Russell  v.  Men  of  Devon,  2  T.  R.  r»67, 
Lord  Kentoi^  said,  that  indictments  against  counties  were  sanc- 
tioned by  the  common  law,  though  they  would  be  levied  on  the 
men  of  the  county.  In  AWy-Oen.  v.  Exeter,  2  Huss.  45,  the 
chancellor  said:  "  If  the  fee  farm  was  charged  on  the  whole  place 
called  Exeter,  he  who  was  entitled  to  the  rent  might  have  demanded 
it  from  any  one  who  had  a  part  of,  or  in  the  city,  leaving  the  per- 
son who  was  thus  called  on  to  obtain  contributions  from  the  other 
inhabitants  as  best  lie  could."  In  New  England,  the  practice  ob- 
tained from  the  earliest  times  without  any  statute.  ''About  the 
year  1790,  one  Gatehill  was  imprisoned  on  an  execution  against  the 
town  of  Marblehead,  for  a  debt  the  town  owned."  5  Dane's  Ab. 
chap.  143,  art.  5,  §§  10,  11,  p.  158.  Mr.  Dane,  as  early  as  his 
Abridgement,  said  the  practice  was  justified  ^'by  immemorial 
usage."  Id.  Such  an  imprisonment  so  soon  after  the  revolution, 
when  the  principles  of  liberty  were  so  freshly  vindicated,  would 
never  have  been  permitted,  had  it  not  then  been  a  familiar  prac- 
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tice.  The  practice  has  been  regarded  as  settled  law  in  Massacha- 
setts,  and  has  been  repeatedly  alluded  to  in  the  opinions  of  the 
courts  as  sanctioned  by  immemorial  nsage.  Riddle  y.  Proprietors 
on  Merrimack  River,  7  Mass.  187;  Hawkes  v.  Kennebunk,  7  Mass. 
463;  School  DisL  in  Rumford  v.  Wood,  13  Mass.  198;  Brewer  v. 
Neio  Gloucester,  14  Mass.  216;  Marcy  v.  Clark,  17  Mass.  330,  335; 
Merchants^  Dank  y.  Cook,  4  Pick.  414;  Chase  y.  Merrimack  Bank, 
19  Pick.  568;  Oaskill  y.  Dudley,  6  Mete.  546;  Hill  y.  Boston,  122 
Mass.  344;  s.  c,  23  Am.  Bep.  332.  The  constitutionality  of  the 
law  does  not  seem  to  haye  been  really  questioned  till  the  case  of 
Ch€Lse  y.  Bank,  19  Pick.  568,  as  late  as  1837,  and  its  constitution- 
ality was  there  said  to  be  so  well  established  as  not  to  be  an  open 
question.  The  people  of  Maine,  while  a  part  of  Massachusetts,  were 
familiar  with  the  law  and  the  practice.  The  Maine  courts  haye 
repeatedly  recognized  it  as  long  established,  and  as  in  harmony  with 
the  State  Constitution.  Adams  y.  Wiscasset  Bank,  1  Me.  361; 
Femaid  y.  Lewis,  6  Me.  268;  Baileyville  y.  Lowell,  20  Me.  178, 
181;  Spenc&i'  y.  Brighton,  49  Me.  326;  Hay  ford  v.  Everett,  68  Me. 
507.  Its  constitutionality  does  not  seem  to  haye  been  questioned 
by  the  profession  till  Shurtleff  y.  Wiscasset,  74  Me.  130.  In  Con- 
necticut also  the  antiquity  and  constitutionality  of  the  law  haye 
been  repeatedly  affirmed.  Beers  y.  Botsford,  3  Day,  159;  Beardsley 
y.  Smith,  16  Conn.  368. 

That  a  statute,  or  rule  of  law,  or  custom,  has  so  long  existed  un- 
questioned, and  has  been  so  often  inyoked  and  uniyersally  approyed 
and  has  become  ingrained  like  this  in  the  jurisprudence  of  a  State, 
is  a  strong,  if  not  conclnsiye  reason,  for  pronouncing  it  constitu- 
tional, and  a  part  of  the  ''  law  of  the  land."  State  y.  Allen,  2  Mc- 
Cord,  56;  Sears  y.  Cottrell,  5  Mich.  251. 

The  plaintiff  urges  that  such  a  method  of  enforcing  executions 
against  towns  arose  out  of  the  early  theory  that  all  the  inhabitants 
were  parties  to  the  suit,  and  could  appear  personally  and  be  heard. 
It  is  claimed  that  when  New  England  towns  were  first  formed,  they 
did  not  haye'  their  present  corporate  character,  that  they  were  an 
aggregation  of  individuals,  generally  owning  a  large  amount  of  ter- 
ritory in  common,  and  with  common  rights  and  common  liabilities 
in  respect  thereto.  These  indiyiduals  would  necessarily  be  parties  in 
any  suit  affecting  their  common  liabilities,  and  execution  must  haye 
issued  against  them  as  individuals.  In  the  progress  of  time  such 
inhabitants  were  by  statute  made  ''  bodies  politic  and  corporate.^' 
Vol.  LII  —  95 
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Mass.  Laws  of  1786.     Though  they  continued  to  be  sued  by  the 
name  of  'Uhe  inhabitants  of  the  town  of  /'  the  individaals  no 

longer  appeared  in  court,  but  the  defense  was  conducted  by  the 
town  as  a  unit  through  its  officers.  The  argument  is,  that  the 
town  having  been  made  a  corporation,  and  the  individual  inhabit- 
ant debarred  from  defending  personally,  he  is  entitled  to  his  day  in 
court,  through  some  appropriate  mesne  process,  before  final  proems 
of  execution  can  issue  against  his  private  property.  It  is  claimed 
that  a  method  of  enforcing  judgments  against  the  inhabitants, 
which  might  not  have  been  unjust,  when  such  inhabitants  were 
really  parties,  has  become  so,  and  therefore  unconstitutional,  since 
such  inhabitants  can  defend  only  through  a  corporate  organization. 
Towns  however  are  not  full  corporations.  They  have  no  capital 
stock,  and  no  shares.  They  are  only  quasi  corporations  —  created 
solely  for  political  and  municipal  purposes,  and  given  a  quasi  cor- 
porate character  for  convenience  only.  They  remain  still  an  aggre- 
gation of  individuals  dwelling  within  certain  territorial  limits,  and 
under  the  direct  jurisdiction  of  the  legislature. 

But  legislatures  in  creating  purely  private  corporations  have  an 
unquestioned  power  to  prescribe  the  personal  liability  of  a  stock- 
holder therein  for  corporate  debts,  and  the  method  of  enforcing  it 
They  can  limit  this  liability  to  the  amount  of  his  stock,  or  to  his 
proportionate  share,  or  can  make  him  liable  without  limit.  Mora- 
wetz  Corp.,  §  606,  et  seq,  ;  Pollard y.  Bailey y  20  Wall.  520;  Hathom 
V.  Calefy  2  Wall.  10.  The  common  method  of  enforcement  is  by 
first  recovering  judgment  against  the  corporation,  and  then  bring- 
ing some  specified  process  against  the  stockholder.  But  under 
such  proceedings  against  him  the  stockholder  cannot  question  the 
judgment  against  the  corporation,  except  for  fraud.  He  is  bound 
by  such  judgment  until  reversed.  Morawetz  Corp.,  §  619;  Marsh 
V.  Burroughs,  1  Woods,  470;  Milliken  v.  Whitehouse,  49  Me.  527. 

The  proceedings  against  the  person  alleged  to  be  stockholder  are 
to  establish  the  fact  that  he  is  a  stockholder,  within  the  statute 
liability.  In  some  instances  the  statutes  have  permitted  a  judg- 
ment creditor  of  a  corporation  to  determine  for  himself  at  his  peril 
(of  course  indemnifying  the  officer)  what  persons  are  stockholders 
liable  for  the  debt,  and  to  levy  the  execution  directly  on  the  prop- 
erty of  such  person  without  any  intermediate  process.  The  ques- 
tion of  liability  as  stockholder  would  then  be  tried  in  a  suit  against 
the  officer.      This  latter  mode  of  enforcement,  though  perhaps 
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harsher  than  the  other,  has  been  repeatedly  held  to  be  constitutioDal, 
and  we  do  not  know  of  any  case  holding  otherwise.  Morawetz  Corp., 
§§  618,  619  and  notes;  Leland  y.  Marshy  16  Mass.  391;  Marcy  v. 
Clarke  17  Mass.  330;  Stedman  v.  Bveleth,  6  Mete.  115,  124  and  125; 
Oray  v.  Coffin,  9  Cush.  205;  Holyoke  Bank  v.  Ooodman  Paper  Co.^ 
9  Cush.  576.  See  also  Merrill  v.  Suffolk  Bank,  31  Me.  57;  Cams 
T.  Brigham,  39  Me.  35.  In  Penniman's  case,  103  U.  S.  714,  the 
statute  of  Rhode  Island  authorized  the  arrest  of  a  stockholder  on 
an  execution  against  the  corporation.  The  constitutionality  of  the 
statute  was  directly  affirmed  by  the  State  court  and  was  assumed 
without  question  by  the  United  States  Supreme  Court.  The  prin- 
ciple is  analogous  to  that  which  permits  a  creditor  holding  an  exe« 
cntion  against  A.  at  his  peril  to  levy  directly  upon  certain  goods  as 
the  goods  of  A.  without  first  instituting  any  process  to  determine 
their  ownership.  If  B.'s  goods  be  taken,  he  has  a  remedy  against 
the  officer,  or  can  successfully  resist  him.  A.  is  not  injured  in 
either  event.'  If  the  person  whose  goods  are  sought  to  be  taken  on 
an  execution  against  a  corporation  is  liable  as  stockholder  for  the 
debt,  he  is  not  injured  thereby.  If  he  is  not  liable,  he  has  the  same 
rights  and  remedies  as  B, 

But  the  plaintiff  urges,  that  whatever  may  have  been  the  adju- 
dications heretofore  upon  this  method  of  enforcing  a  judgment 
against  a  municipal  or  other  corporation  by  levying  upon  the  prop- 
erty of  any  member,  it  is  now  forbidden  by  that  clause  of  the  four- 
teenth amendment  to  the  United  States  Constitution  already  quoted. 
He  claims  that  '^due  process  of  law"  as  thgre  used,  requires  a  no- 
tice to  him  personally,  and  an  opportunity  for  him  to  be  heard  in 
court  before  execution  issues  against  his  property.  The  general 
proposition  would  be  that  "  due  process  of  law  "  means  judicial  pro- 
cess withy^rf^x,  actor  and  reus.  This  proposition  may  seem  to  be 
supported  by  some  general  remarks  of  judges,  and  writers,  but  no 
case  in  point  is  cited,  nor  indeed  any  direct  assertion. 

The  phrase  **due  process  of  law"  in  the  United  States  Constitu- 
tion,  and  in  the  Constitutions  of  many  of  the  States,  and  the  phrase 
"law  of  the  land,"  in  the  Constitutions  of  others  of  the  States,  in- 
cluding Maine,  have  long  had  the  same  meaning.  2  Coke's  Inst. 
50,  51.  English  political  history  is  full  of  the  strife  between  the 
crown  and  the  people,  the  crown  seeking  to  enlarge  its  irresponsi- 
ble prerogatives,  and  the  people  insisting  on  fixed  and  certain  laws. 
The  Magna  Charta,  and  the  various  bills  of  rights,  in  which  these 
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I'lirases  were  used  were  demanded  from  the  kings  as  safeguards 
ugainst  arbitrary  action,  against  partial  or  unequal  decrees. 

The  barons  and  people  insisted  on  general  laws,  legum  terrtB,  on 
uniformity,  "due  process  of  law."  They  insisted  on  law  however 
harsh  as  better  security  than  the  prerogati?e  however  indulgenL 
These  phrases  did  not  mean  merciful,  nor  even  just  laws,  but  they 
did  mean  equal  and  general  laws,  fixed  and  certain.  The  solicitude 
was  to  preserve  the  property  of  the  subject  from  the  inundation  of 
the  prerogative.  Broom's  Court,  Law,  228.  The  English  colonics 
in  America  were  familiar  with  the  conflict  between  customary  law 
und  arbitrary  prerogative,  and  claimed  the  protection  of  those 
charters.  When  they  came  to  form  independent  governments,  they 
sought  to  guard  against  arbitrary  or  unequal  governmental  action 
by  inserting  the  same  phrases  in  their  Constitutions. 

They  insisted  that  all  proceeedings  against  the  individual  or  his 
property  should  be  uniform  and  by  general  law.  They  put  the 
same  limitation  upon  the  Federal  government  in  the  fifth  constitu- 
tional amendment.  In  commenting  on  these  phrases  Mr.  Cooley 
cites  with  approval  the  language  of  Mr.  Justice  Johnsok,  in  Bafik 
of  Columbia  v.  Otely,  4  Wheat.  235:  "  As  to  the  words  from  Magna 
Gharta,  incorporated  into  the  Constitution  of  Maryland,  after  vol- 
umes spoken  and  written  with  a  view  to  their  exposition,  the  good 
sense  of  mankind  has  settled  down  to  this,  that  they  were  intended 
to  secure  the  individual  from  the  arbitrary  exercise  of  the  powers 
of  government,  unrestrained  by  the  established  principles  of  private 
rights  and  distributive  justice."  Cooley  Const.  Lim.  355.  Judge 
Orebit  in  Bank  v.  Cooper,  2  Yerg.  599  (24  Am.  Dec.  523),  said: 
^'  By  '  law  of  the  land '  is  meant,  a  general  and  public  law,  operating 
equally  on  eveiy  individual  in  the  community."  He  also  said  that 
such  was  the  opinion  of  the  distinguished  Judge  Catbon  and  of 
Lord  Coke.  Chief  Justice  Hemphill,  in  Janes  v.  Reynolds,  2  Tex. 
251,  said:  *^The  terms  'law  of  the  land*  *  *  ♦  are  now  in 
their  most  usual  acceptation  regarded  as  public  laws,  binding  upon 
all  the  members  of  the  community  under  all  circumstances,  and 
not  partial  or  private  laws."  CKTeil,  J.,  in  State  v.  Simons,  2 
Speers,  767,  said:  *'The  words  mean  the  common  law,  and  the 
statute  law  existing  in  the  State  at  the  time  of  the  adoption  of  the 
Constitution. 

But  it  has  been  expressly  decided,  that  due  process  of  law  does 
not  always  mean  judicial  process.     The  individual's  property  fa 
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often  taken  for  taxes  without  his  being  first  warned  and  heard,  and 
it  is  nowhere  contended  now  that  such  summary  process  is  not  due 
process  of  law.  It  is  the  fixed  certain  process  applicable  to  all,  and 
not  partial  nor  unequal.  McMilUa  v.  Anderson^  95  TJ.  S.  37.  Mr. 
Justice  Miller  in  the  opinion  said:  ^^  By  summary  is  not  meant 
arbitrary,  or  unequal  or  illegal.  It  (the  collection  of  the  tax)  must, 
under  our  Constitution,  be  lawfully  done.  But  that  does  not  mean, 
nor  does  the  phrase  ''due  process  of  law"  mean,  by  a  judicial  pro- 
ceeding. In  Murray  v.  Iloboken  Land  Company,  18  How.  272,  a 
warrant  of  distress  was  issued  by  the  solicitor  of  the  treasury  against 
the  collector  of  New  York,  upon  a  certificate  of  the  first  comptroller, 
that  the  collector  was  indebted  to  the  treasury.  The  collector  had 
not  been  notified  nor  heard  so  far  as  appears.  The  statute  author- 
izing such  a  process  was  held  constitutional.  Judge  OUBTis,  on 
page  276,  said:  "The  Constitution  contains  no  description  of  those 
processes,  which  it  was  intended  to  allow  or  forbid.  It  does  not 
even  declare  what  principles  are  to  be  applied  to  ascertain  whether 
it  be  due  process."  See  also  Davidson  v.  New  Orleans^  96  TJ.  S. 
97;   Walker  y.  Sauvviet,  92  U.  IS.  90. 

It  does  not  follow  that  every  statute  is  the  "  law  of  the  land,"  nor 
that  every  process  authorized  by  a  legislature  is  "  due  process  of 
law."  It  must  not  offend  against  "  the  established  principles  of 
private  rights  and  distributive  justice."  This  statute  does  not.  It 
does  not  transfer  A.'s  property  to  B.  It  only  makes  A.'s  property 
liable  to  be  taken  for  a  debt,  he  in  common  with  others  owes  to  B. 
A  can  save  his  property  by  paying  the  judgment  against  his  town, 
which  judgment  binds  him  and  all  the  other  inhabitants,  and  is  a 
jadgment  he  and  each  of  the  others  ought  to  pay.  Whether  he 
pay  or  let  his  property  be  sold,  he  can  recover  full  damages  of  the 
town,  and  have  the  same  final  process  for  the  collection  of  his  debt. 
In  the  end  he  only  pays  his  ratable  share  of  the  common  debt. 
The  statute  is  general,  and  is  uniform  in  its  application  to  every 
town  and  every  inhabitant.  It  may  not  be  in  theoretical  harmony 
with  other  methods  of  procedure,  but  it  accomplishes  its  laudable 
purpose  of  compelling  towns  to  pay  their  debts  without  doing  any 
injustice.  Towns  readily  obtain  credit  at  low  rates  of  interest  upon 
the  strength  of  it,  and  to  now  pronounce  it  void  would  destroy  their 
credit  and  work  wide-spread  disaster  among  those  who  have  so  con- 
fidently  invented  their  savings  in  loans  to  towns. 
0  The  worcio  *•  due  process  of  law"  in  the  fourteenth  amendment 
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do  nofc  have  any  enlarged  nor  different  meaning  from  that  hereto- 
fore aacribed  to  them.  The  amendment  does  not  make  Federal  lav 
and  Federal  process  of  law  the  ''law  of  the  land  "  and  ''dae  pro- 
cess of  law  in  each  "  in  each  State.  Whatever  was  due  process  of 
law  in  any  State  before  the  amendment  is  due  process  of  law  in 
that  State  since  the  amendment.  Before  the  amendment  the  final 
determination  of  the  question  whether  a  State  statute  was  accord- 
ing to  the  law  of  the  land  rested  with  the  courts  of  the  State.  Since 
the  amendment  it  rests  with  the  Supreme  Court  of  the  United 
States.  It  is  through  this  operation  of  the  amendment,  that  the 
citizen  receives  additional  protection  against  unequal  and  partial 
laws. 

The  United  States  Supreme  Court,  in  considering  and  determin- 
ing such  a  question,  will  look  mainly  at  the  fundamental  law  and 
general  jurisprudence  of  the  State.  If  the  statute  or  process  is  found 
to  be  of  ancient  origin  to  have  been  fully  acquiesced  in  to  be  gen- 
eral in  its  character,  and  impartial  in  its  application,  and  inter- 
woven with  the  business  of  the  people,  that  court  will  not  pro- 
nounce against  it  because  it  is  anomalous  or  has  not  been  adopted 
elsewhere.  The  plaintiff  cites  Rees  v.  Waiertown,  19  Wall.  107, 
and  Meriwether  v.  Oarreit,  102  U.  S.  472,  not  as  decisive  or  ap- 
plicable  authorities,  but  for  some  general  observations  in  the  opin- 
ions upon  "  due  process  of  law.''  In  neither  case  was  there  a  com- 
parison of  a  State  statute  with  the  fourteenth  amendment,  and  in 
both  cases  (19  WaU.  122,  and  102  U.  S.  519)  the  New  England 
method  of  enforcing  judgments  against  municipalities  is  expressly 
noticed  as  an  exception  to  the  application  of  the  general  observa- 
tions quotad  by  plaintiff,  and  is  not  even  incidentally  condemned. 
Elsewhere  in  the  opinions  of  the  same  court,  this  method  has  been 
alluded  to  as  actual,  existing  and  binding  law,  and  nowhere  has  it 
even  by  implication  been  declared  contrary  to  the  New  England  law 
of  the  land,  or  the  fourteenth  amendment.  Riggs  v.  Johnson 
County,  6  Wall.  191;  Supervisor  v.  Rogers,  7  Wall.  180;  Barldey 
V.  Leveee  Comers,  93  U.  S.  295. 

The  statute  in  question  must  be  held  to  be  constitutional  and 
unaffected  by  the  fourteenth  amendment. 

Judgment  for  the  defendant  in  each  case, 

Petbrs,  0.  J.  Walton,  Danforth,  Libbby  and  Foster,  JJ., 
concurred. 
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(77  Me.  276.) 
Statute  —  "  mertfvant  or  trader  "  —  dealing  in  stocks. 

An  occasional  dealing  in  stocks,  outside  one's  ordinary  business,  does  not  con- 
stitute him  a  **  merchant  or  trader  "  within  the  insolvent  law.  (See  note,  p, 
761.) 

A  PPEAL  from  insolvent  discharge.    The  opinion  states  the  case. 

C.  E,  Liitlefield,  for  creditor. 
J.  E,  Hanly,  for  insolvent. 

LiBBBY,  J.  The  creditor  objected  to  the  insolvent  debtor's  dis- 
charge, on  the  ground  that  he  was  a  merchant  or  trader,  and  did 
not  keep  a  cash  book.  The  judge  of  the  court  of  insolvency  found 
that  the  debtor  was  entitled  to  a  discharge  and  decreed  accordingly. 
The  creditor  appealed  to  the  Supreme  Judicial  Oourt,  and  the  case 
was  heard  by  the  presiding  judge  at  nisi  prius,  who  afiElrmed  the 
decree  below.  The  case  comes  here  on  exceptions  to  the  rulings  of 
the  judge  in  matters  of  law. 

To  sustain  his  objection  that  the  debtor  was  a  trader,  the  object- 
ing creditor  proved,  that  during  a  period  of  about  a  year,  the  debtor, 
from  time  to  time,  bought  and  sold  mining  stocks,  amounting  in 
^11  to  about  $3,500.  These  transactions  were  casual,  outside  of 
his  established  business,  and  independent  of  it.  The  judge  who 
heard  the  case  held  that  these  facts  did  not  constitute  the  debtor  a 
trader  within  the  meaning  of  the  Revised  Statutes,  chap.  70,  section 
46.  The  main  question  for  determination  is  whether  the  ruling  is 
correct.     We  think  it  is. 

One  who  makes  it  his  business,  or  a  part  of  his  business,  to  buy 
and  sell  goods,  merchandise,  or  commodities,  is  undoubtedly  a 
trader,  within  the  meaning  of  the  statute.  Oroves  v.  Kilgore,  72 
Me.  491;  Sylvester  v.  Edgecombe  76  Me.  499.  But  we  find  no  au- 
tliorities  that  hold  that  speculating  in  stocks  constitutes  one  a 
trader.  The  authorities  cited  by  the  counsel,  and  those  which  we 
have  been  able  to  find,  hold  the  other  way.  A  trader  is  defined  to 
•be ''one  who  makes  it  his  business  to  buy  merchandise  or  goods 
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and  chattelfly  and  to  sell  the  same  for  the  purpose  of  making  a  profit.'^ 
Bout.  Law  Dio.  594.  Shares  in'  stocks  are  neither  merchandise, 
goods,  or  chattels.  In  re  Cldland^  L.  R,  2  Ch.  466,  it  was  held 
that  buying  and  selling  stocks  did  not  constitute  one  a  dealer  in 
''  goods  or  commodities  '^  within  the  meaning  of  the  English  bank- 
rupt  act,  so  as  to  subject  him  to  its  provisions. 

In  re  Marston,  5  Benedict,  313,  it  was  held  that  speculating  i^i 
stocks  did  not  render  the  bankrupt  a  "  merchant  or  tradesman  '* 
within  the  meaning  of  the  United  States  bankruptcy  act,  which  de- 
nied a  discharge  to  the  bankrupt,  ''  if  being  a  merchant  or  trades- 
man, he  has  not,  subsequently  to  the  passage  of  this  act,  kept 
proper  books  of  account."  Blatchfoed,  J.,  in  his  opinion,  says: 
^'Although  according  to  the  lexicons,  one  who  is  engaged  in  the 
business  of  buying  and  selling  for  gain,  may  be  called  a  merchant, 
and  also  a  tradesman,  yet  I  do  not  think  it  would  ever  occur  to  any 
one  to  speak  of  a  person  carrying  on  the  business  which  the  bank- 
rupt carried  on,  in  the  way  in  which  he  carried  it  on,  as  a  merchant, 
or  as  a  tradesman,  nor  do  I  think  that  those  words,  as  used  in  the 
twenty-ninth  section,  embrace  such  a  person."  **  A  clergyman,  or 
a  physician,  or  a  lawyer,  might  carry  on  the  same  business  in  the 
same  way,  in  addition  to  his  regular  professional  business,  and  no 
one  would  call  him  in  consequence  a  merchant  or  a  tradesman.  If 
not,  the  bankrupt  cannot  be  so  called."  It  appeared  that  speculat- 
ing in  stocks  was  the  bankrupt's  only  business. 

The  same  rule  was  fully  affirmed  in  In  re  Woodward^  8  Benedict,. 
563.  In  this  case,  the  sole  business  of  the  bankrupt  was  that  of  a 
speculator  in  stocks  snd  a  stock  broker.  He  was  a  member  of  the 
board  of  brokers,  kep»  an  office,  and  bought  and  sold  to  a  very  large 
amount,  his  liabilities,  when  he  was  declared  a  bankrupt,  reaching- 
nearly  $3,000,000.  In  his  opinion,  Bbkedict,  J.,  says:  "Upon 
these  facts,  the  court  has  been  urged  to  hold  that  the  bankrupt  was 
a  merchant  or  tradesman,  and  to  refuse  the  discharge  because  of 
his  failure  to  keep  proper  books  of  account.  But  my  opinion  is 
that  the  bankrupt  cannot  be  held  to  have  been  a  merchant  or  trades- 
man within  the  meaning  of  the  bankrupt  law.  The  words  mor- 
chant  and  tradesman  inyolve  the  idea  of  dealing  with  merchandise 
in  some  form  or  other.  In  their  ordinary  and  natural  signification 
they  do  not  include  one  who  makes  profits  by  buying  and  selling  of 
shares  on  speculation,  whether  for  himself  or  for  others.  Sach  a 
person,  in  ordinary  parlance,  cannot  be  said  to  be  engaged  in  trade. 
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No  case  haa  been  cited  which  furnishes  authority  for  extending  the 
meaning  of  these  words^  so  as  to  include  the  occupation  of  this 
bankrupt.  The  adjudged  cases  look  the  other  way.  The  case  of 
Marston,  5  Benedict,  313,  is  quite  in  point.  It  is  supposed  that 
the  present  case  differs  from  the  case  of  Marston  in  that  the  deal- 
ings of  this  bankrupt  were  not  casual,  that  he  had  an  oflBce,  made 
contracts  in  his  own  name  as  well  as  for  others,  and  acquired  by  his 
dealings  a  credit  that  enabled  him  to  make  extensive  purchases  of 
stocks.  But  these  circumstances,  assuming  them  to  be  proved,  do 
not  bring  him  within  the  statute,  for  they  do  not  disclose  the  char- 
acteristic feature  of  the  occupation  of  a  merchant  or  tradesman, 
namely,  a  trading  in  goods,  wares,  or  merchandise. '^ 

Our  insolvency  law  was  enacted  to  take  the  place  of  the  bankrupt 
law  on  its  repeal,  and  we  think  the  words  "merchant  or  trader" 
are  used  with  the  same  meaning  as  the  words  '^  merchant  or  trades- 
man ''  in  the  bankrupt  law. 

It  becomes  unnecessary  to  consider  the  other  points  discussed  by 
connsel,  whether  the  debtor  kept  a  cash  book  of  his  stock  transac- 
tions, or  its  equivalent. 

Exceptions  overruled, 

Peters,  0.  J.,  Walton,  Virgin,  Emery  and  Haskell,  J  J,, 
concurred. 

Note  bt  the  Reporter. — The  keeper  of  a  boarding  stable  is  a  merchant. 
Re  Odeil,  17  Bankr.  Reg.  73.  So  is  a  saloon  keeper.  Be  Shertooody  17  Bank. 
Keg.  102.  But  not  a  brewer.  Joaselyn  v.  Pierton,  L.  R.,  7  Ezch.  127.  The 
qaestion  was  whether  a  brewer  was  a  "  porter  or  ale  merchant."  Bramwell, 
B.,  said:  "A  merchant  of  or  in  an  article  is  one  who  buys  and  sells  it,  and  not 
the  manufacturer  selling.  A  wine  grower  is  not  a  wine  merchant;  even  a 
wine  importer  is  not  called  a  wine  merchant,  but  a  wine  importer.  *  *  * 
The  brewer  is  a  man  who  deals  with  the  ale  and  porter  merchant,  not  one  wha 
competes  with  him."  Pigott,  B.,  said:  "The  distinction  is  the  same  that 
exists  between  a  horse  breeder  and  a  dealer,  or  between  a  farmer  and  a  meat 
salesman." 

A  "  drummer"  or  commercial  traveller  is  not  a  merchant,  because  he  does, 
not  sell  his  own  goods.    Ex  parte  Taylor,  58  Miss.  478;  s.  c,  88  Am.  Rep.  386. 

In  Murray  v.  State,  11  Lea,  218,  it  was  held  that  a  merchant  tidlor  is  a 
"merchant."  The  court  said:  "The  facts  proven  on  the  trial  were,  that  the 
defendants  were  copartners  and  carried  on  the  business  of  merchant  tailors  in 
Memphis.  They  kept  on  hand  a  stock  of  goods,  which  they  purchased  out- 
side of  the  State,  and  made  them  up  into  clothing  and  sold  them  upon  orders, 
of  their  customers.  When  a  customer  desired  a  suit  of  clothes  or  a  garment 
they  permitted  him  to  select  from  their  stock  the  particular  piece  of  cloth  or 
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stuff  he  desired  them  made  of,  and  they  took  his  measure  and  made  up  the 
jffticles  of  clothing  and  sold  them  to  him.  They  kept  in  their  employ  tailors 
for  the  purpose  of  making  up  their  goods  into  clothing  for  their  customers, 
whom  they  charged  for  the  cloth  of  which  the  clothiug  was  made,  as  well  as 
for  the  labor  and  skill  of  making  them  up.  *  *  *  During  the  time  they 
had  license  they  would  sometimes  sell  a  piece  of  cloth,  or  some  article  of  trim- 
ming or  buttons  to  a  customer  without  being  made  up,  but  since  they  had  failed 
to  take  out  a  license  they  had  ceased  to  sell  any  articles  unless  made  up  into 
clothing.  *  *  •  We  think  there  can  be  no  question  but  that  the  defendants 
were  merchants  within  the  meaning  of  the  statute  above  quoted,  and  were 
bound  to  obtain  a  license  in  order  to  carry  on  business  in  the  manner  above 
fitated.*' 

A  coal  and  oil  mining  association  is  not  a  mercantile  one.  Com.  t.  NaiwiA 
Gas  Co.,  Penn.  Com.  Pleas.  The  court  said:  ''  Who  then  is  a  merchant? 
Tomlins'  Law  Dictionary  (edns.  of  1796  and  1835),  defines  him  as  'one  who 
"buys  and  trades  in  any  thing,'  adding,  '  but  every  one  who  buys  and  sells  ia 
not  at  this  day  under  the  denomination  of  a  merchant;  only  those  who  traffic 
in  the  way  of  commerce  by  importation  or  exportation,  or  carry  on  business  by 
way  of  emption,  venditition,  barter,  permutation  or  exchange,  and  who  make 
It  their  living  to  buy  and  sell  by  a  continued  assiduity  or  frequent  negotiationa 
in  the  mystery  of  merchandising,  are  esteemed  merchants.'  Abbot's  Law  IMc- 
tionary  describes  him  as  '  one  whose  business  it  is  to  buy  and  sell,'  and  Bouvier 
uses  the  same  language,  adding,  '  this  applies  to  all  persons  who  habitually 
trade  in  merchandise.'  Webster  among  other  definitions  gives  these:  *one  who 
buys  goods  to  sell  again;  and  one  who  is  engaged  in  the  purchase  and  sale  of 
goods."  (See  also  Soule  Eng.  Syn.,  MercTiarvt,  Mercantile  Trade;  Smith  Syn. 
Discrim.,  Commercial  Trade;  and  the  dictionaries  of  Richardson,  Johnson, 
Walker  and  Webster  under  the  words  italicised.  The  leading  idea  in  all  the 
definitions  of  a  merchant,  whatever  restriction  as  to  the  kind  and  extent  of 
his  business  has  sometimes  been  thought  necessary  to  justify  the  use  of  the 
word,  is  of  one  who  both  buys  to  sell  again,  and  who  does  both  not  occasion- 
Ally  or  incidentally  but  habitually  and  as  a  business.  This  view  of  the  subject 
is  taken  also  by  the  Pennsylvania  authorities.  Norris  v,*  CommonweaUh,  8 
Oasey,  494;  Commonwealth  v.  Campbell,  9  Casey,  880,  to  which  may  be  added 
Barton  v.  Morns,  1  W.  N.  C.  543,  decided  in  1875  by  Judge  Biddle  and  acqui- 
esced in,  no  doubt,  because  of  his  dear  and  satisfactory  reasons.  It  seems 
plain  therefore  that  a  '  mercantile '  partnership  is  one  which  habitually  bays 
and  sells,  which  buys  for  the  purpose  of  afterward  selling,  and  that  a  business 
such  as  is  conducted  by  the  defendant  is  not  mercantile.  Surely  that  word 
would  not  properly  describe  an  association  which  mined  and  sold  ore  and  coal 
from  its  own  lands,  or  sank  oil  wells  and  sold  their  product,  and  we  see  no 
difference  between  the  production  and  sale  of  such  substances  so  far  as  this 
controversy  is  concerned,  and  the  business  now  in  question." 
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tfaiUT  ana  wcUer-cou^ie  —fouling  strecMi  — joirU  actors — ir^unctioTh' 

Where  several  riparian  owners,  acting  independently,  discharge  refuse  fioa. 
their  mills  into  a  stream  to  the  injury  of  a  lower  proprietor,  an  injuQetion 
may  issue  in  a  suit  against  all  and  before  any  action  at  law. 


B 


ILL  for  injunction.    The  opinion  states  the  case. 


Edmund  F.  Webb  and  Appleton  Webb,  for  plaintiff. 

Brown  £  Craven,  J.  TT.  Spaulding  and  F.  J,  Buk&r,  for  respona* 
€nt8. 

FosTBB,  J.  The  bill  alleges  in  substance  that  the  complainants 
4re  the  owners  and  in  possession  of  a  large  amount  of  real  and  per- 
sonal estate,  consisting  of  lands,  dams  and  water-power,  including 
mills  and  machinery  employed  in  manufacturing  cotton  into  fab- 
rics, situated  at  Waterville,  on  both  banks  of  the  Kennebec  river, 
not  navigable  for  vessels  or  boats  at  that  place,  their  dams  extend- 
ing across  said  river;  that  in  1874  they  built  a  manufactory  of 
thirty-four  thousand  spindles,  and  in  1882  another  of  fifty-five 
thousand  spindles,  both  of  which  have  been  in  use  since  their  erec- 
tion, and  that  in  said  business  they  have  a  capital  of  $2,200,000, 
employing  more  than  one  thousand  persons,  with  a  pay-roll  of  about 
42,500  each  day,  and  an  annual  production  of  $1,300,000;  that  they 
are  entitled  to  the  natural  flow  of  the  water  in  said  river,  and  to 
have  it  come  to  their  manufactory  in  its  natural  purity.  And  they 
allege  that  the  respondents  during  the  past  six  years  have  severally 
owned  and  operated  large  saw-mills,  containing  shingle,  clapboard 
and  other  manufacturing  machines,  and  planing-mills,  and  shovel 
handle  mills,  situated  above  the  complainants  on  said  river  between 
and  including  Skowhegan  and  Fairfield,  which  they  are  respectively 
and  separately  operfiting,  by  means  of  which  the  refuse  material, 
saw-dust,  edgings,  shavings,  refuse  wood  and  other  debris  arising 
therefrom  are  discharged  therefrom  into  said  river,  and  vast  quan- 
tities are  carried  by  the  current  down  the  river,  and  before  reach- 
ing the  complainants'  premises  it  commingles  into  one  indistinguish- 
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able  massi  and  thus  uniting,  flows  along  said  river  into  their  ponds, 
raceways,  racks  and  wheels,  fiUing  the  same  and  thereby  stopping 
the  wheels  and  retarding  and  preventing  the  running  and  operating 
of  their  manufactory,  whereby  they  lose  the  benefit,  advantage  and 
profits  of  the  same,  rendering  it  necessary  to  expend  large  sums  of 
money  in  removing  this  waste  and  debris,  causing  great  damage, 
constituting  a  great  nuisance  which  is  rapidly  increasing  and  l)e- 
coming  more  intolerable,  which  operations  are  still  continued  and 
will  be  continued,  and  that  a  destruction  of  complainants'  profits 
and  irreparable  injury  will  result,  unless  the  respondents  are  re- 
strained by  injunction;  that  each  respondeilt  is  independently  work- 
ing his  own  mill  without  any  conspiracy  or  preconcert  of  under- 
standing or  action  with  the  others,  and  it  is  impossible  to  distinguish 
what  particular  share  of  damages  each  has  inflicted  or  will  inflict, 
but  that  each  has  contributed,  and  is-  now  contributing  to  consti- 
tute the  nuisance,  making  an  unreasonable  use  of  the  water  of  said 
river,  destroying  its  value,  illegally  interrupting  the  complainants 
ill  its  use,  and  rendering  it  unfit  for  manufacturing  purposes;  and 
that  they  have  no  remedy,  except  in  equity. 

The  prayer  is  for  a  perpetual  injunction  restraming  the  respond- 
ents from  depositing  waste,  enumerated  in  the  bill,  in  said  river. 

The  answer  substantially  sets  forth  admission  of  title  and  p<ii- 
session  of  the  premises  of  the  parties  as  alleged,  and  claiming  that 
the  respondents  were  severally  operating  such  mills,  manufactories 
and  machinery  as  alleged,  which  are  used  to  manufacture  lumber 
owned  by  most  of  the  respondents,  and  cut  near  the  head-waters  of 
the  Kennebec;  that  most  of  the  respondents  own  large  tracts  of 
timber  land  situate  in  the  northern  part  of  the  State,  and  have  in- 
vested in  said  lumbering  business  large  amounts  of  money,  and  em- 
ploy annually  a  large  number  of  men  in  cutting,  hauling,  driving, 
booming  and  sawing  said  lumber,  their  business  having  continned 
for  more  than  thirty  years,  and  having  become  of  very  large  propor- 
tions, furnishing  employment  for  a  large  proportion  of  the  laboring 
men  living  on  the  Ecnnebec  river;  that  said  mills  and  manufacto- 
ries were  all  located  where  they  now  are  more  than  thirty  years  ago, 
having  been  operated  during  all  that  period  in  the  same  places  and 
manner  as  now,  and  that  there  have  always  during  said  time  been 
tlirown  into  said  river  whatever  refuse  materials  the  occupiers  of 
said  mills  saw  fit,  consisting  of  slabs,  edgings,  shavings  and  all  other 
refuse  materials  of  various  kinds  evolved  from  said  operations,  bul 
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with  much  less  quantity  duriug  the  past  six  years,  and  only  so  much 
as  with  proper  care  and  caution  on  the  part  of  complainants  to  pro- 
tect their  mannfactories,  would  do  no  injury  to  them,  and  that  the 
respondents  have  acquired  a  prescriptive  right  to  use  said  river  as 
they  have  heretofore  done;  they  deny  that  during  the  past  six 
yeai*s,  any  refuse  or  waste  from  their  mills  has  been  unlawfully 
deposited  in  said  river,  or  unlawfully  interfered  with  the  complain- 
ants' rights,  and  that  whatever  damage  or  annoyance  they  have  suf- 
fered is  attributable  to  the  improper  construction  of  their  dams, 
flames,  racks,  wheels  and  other  apparatus  used  in  carrying  on  their 
manufactories;  that  the*  granting  of  the  prayer  of  complainants  as 
set  forth  will  prevent  the  respondents  from  operating  their  mills, 
and  destroy  their  lumbering  business.  They  also  deny  that  the 
allegations  of  the  bill  entitle  the  complainants  to  equitable  relief, 
and  claiming  all  benefit  of  demurrer  in  their  answer  to  this  part  of 
the  bill,  say  that  it  cannot  be  maintained  against  these  respondents 
jointly,  they  being  as  therein  alleged  engaged  independently  of  each 
other  in  operating  their  several  mills,  manufactories  and  machinery, 
and  with  no  conspiracy  or  preconcert  of  understanding  or  action 
with  each  other. 

I.  The  case  is  one  of  importance,  as  it  embraces  the  rights  of  par- 
ties in  property  of  great  value  on  each  side,  and  in  the  lawful  man- 
agement  and  enjoyment  of  which  each  party  is  entitled  to  protec- 
tion by  law.  It  is  one  also  that  in  its  proper  consideration  is  not 
entirely  free  from  difficulties.  The  parties  have  interests,  which  in 
the  management  and  enjoyment  of  their  property  are  conflicting; 
and  while  it  becomes  the  duty  of  the  court  to  settle  their  respective 
rights,  we  must  be  governed  by  the  established  rules  and  principles 
of  equity^  and  which  in  their  general  operation  are  just  and  salutary. 

1.  The  question  to  be  fii*st  considered  is  the  objection  raised  in 
the  answer,  with  the  force  of  a  demurrer,  to  the  joinder  of  these 
several  respondents  in  this  bill.  It  is  insisted  that  the  cause  of 
action  is  distinct  and  several  as  against  each  of  the  respondents, 
and  that  neither  they,  nor  the  several  cases  of  action,  can  be  joined 
in  the  same  bill,  and  that  the  objection  by  demurrer  is  fatal  on 
account  of  misjoinder  and  multifariousness. 

While  it  is  true  that  the  allegations  in  the  bill  set  forth  that  each 
respondent  is  independently  working  his  own  mill  and  machinery, 
without  any  conspiracy  or  preconcert  of  understanding  or  action 
with  the  others,  it  also  appears  that  the  refuse  material,  sawdust. 
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edgings,  shavings,  refuse  wood  and  other  debris  arising  from  operat- 
ing  said  mills,  cast  and  deposited  into  the  river,  are  carried  down 
by  the  current,  and  before  reaching  the  complainants,  commingle 
into  one  indistinguishable  mass,  and  thence  are  carried  down  into 
the  ponds,  raceways,  racks  and  wheels  of  the  complainants'  manu- 
factories, inflicting  the  injury  of  which  they  complain,  and  that  it 
is  impossible  to  distinguish  what  particular  share  of  damage  each 
respondent  has  inflicted,  or  will  inflict,  but  that  each  has  contributed 
and  Jiow  is  contributing  to  constitute  the  said  nuisance.  In  con- 
sidering the  questions  thus  raised  by  the  pleadings  upon  this  branch 
of  the  case,  and  assuming  the  facts  set  forth  by  the  allegations  in 
the  bill  to  be  true,  no  other  conclusion  can  be  reached  than  that  the 
respondents,  though  acting  independently  of  each  other  as  alleged^ 
all  deposit  the  refuse  material  and  debris  arising  from  the  operation 
of  their  mills  into  the  same  stream,  whence  by  the  natural  current 
of  the  water  it  is  carried  down  the  river  aiid  commingles  before 
reaching  the  complainants'  ponds,  raceways,  racks  and  wheels, 
where  the  nuisance  complained  of  is  committed .  This  commingling . 
of  the  waste  thus  thrown  into  the  stream,  and  which  after  thus  unit- 
ing and  commingling,  is  precipitated  by  the  current  upon  the  prem- 
ises of  these  complainants,  creating  the  nuisance  and  inflicting  the 
injuries  of  which  they  complain,  is  the  natural  and  necessary  con- 
sequence of  the  several  and  independent  action  of  these  respondents. 
It  is  the  combined  action  of  this  waste  from  the  different  mills, 
uniting  and  mingling,  and  thence  drifting  down  upon  the  com- 
plainants,  which  creates  the  nuisance,  and  produces  the  injuries 
complained  of. 

Whatever  then  may  have  been  the  act  of  these  different  respond- 
ents, either  in  the  operation  of  their  several  mills,  or  in  the  deposit- 
ing of  the  waste  and  debris  arising  from  such  operations,  into  the 
stream,  there  is  a  co-operation  in  fact  in  the  production  of  the 
nuisance.  They  all  claim  a  right  to  discharge  the  waste  and  debris 
from  their  mills  into  this  river,  and  in  this,  their  claim  constitutes 
one  common  interest,  though  not  a  joint  right.  The  acts  of  the 
respondents  may  be  independent  and  several,  but  the  result  of 
these  several  acts  combines  to  produce  whatever  damage  or  injuiy 
these  complainants  sufl^er,  and  in  equity  constitutes  but  one  cause 
of  action.  It  is  otherwise  in  law  where  damages  are  sought  to  be 
recovered.  There  only  those  parties  can  be  joined  who  have  acted 
jointly  in  the  commission  of  the  act.     There  must  be  concert  of 
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action  and  co-operation  to  make  eeveral  persons  jointly  liable  in  an 
action  at  law.  *  *  There  is  a  very  great  difference,"  says  the  court 
in  Woodruff  y.  North  Bloomfield  Oravel  Mining  Co.,  8  Sawy,  628, 
''between  seeking  to  recover  damages  at  law,  for  an  injury  already 
inflicted  by  several  parties  acting  independently  of  each  other,  and 
restraining  parties  from  committing  a  nuisance  in  the  future.  In 
equity,  the  court  is  not  tied  down  to  one  particular  form  of  judg- 
ment. It  can  adapt  its  decrees  to  the  circumstances  in  each  case, 
and  give  the  proper  relief  as  against  each  party,  without  reference 
to  the  action  of  others,  and  without  injury  to  either.  Each  is  dealt 
with,  with  respect  to  his  own  acts,  either  as  affected  or  unaffected 
by  the  acts  of  the  others.  It  is  not  necessary  for  the  prevention  of 
future  injury,  to  ascertain  what  particular  share  of  the  damages 
each  defendant  has  inflicted  in  the  past,  or  is  about  to  inflict  in  the 
future.  It  is  enough  to  know  that  he  has  contributed,  and  is  con- 
tinuing to  contribute  to  a  nuisance,  without  ascertaining  to  what 
extent,  and  to  restrain  him  from  contributing  at  alL" 

This  question  has  recently  been  before  the  court  in  California 
in  the  case  of  Keyes  v.  Little  York  Gold  Washing  Co,,  53  Cal.  724, 
where  a  different  doctrine  was  laid  down,  and  in  support  of  that 
claimed  by  the  counsel  for  the  respondents.  But  that  ease  may 
be  considered  as  substantially  overruled  by  the  more  recent  de- 
cision of  Hillman  v.  Newington,  57  Gal.  56,  a  case  in  the  same 
court,  sustaining  the  views  which  we  entertain  in  the  case  before  us. 

Again  the  same  question  arose  in  that  State  and  was  decided  as 
late  as  1883  in  the  Circuit  Court  of  the  United  States  in  the  case  of 
Woodruff  V.  North  Bloomfield  Oravel  Mining  Co.,  8  Sawy.  628.  In 
that  case,  the  complainant  was  the  owner  of  lands  situated  on  the 
Yuba  and  Feather  rivers;  the  respondents  were  miners  severally 
and  independently  engaged  in  hydraulic  mining  at  points  above 
on  the  Yuba  river  and  its  affluents,  and  by  means  of  which  large 
quantities  of  gravel,  waste,  earth  and  other  debris  arising  there- 
from were  discharged  into  the  several  streams  on  which  the  mines 
were  situated,  and  by  the  rapid  currents  of  the  water  were  carried 
down  the  various  streams  into  the  Yuba  river,  where  they  com- 
mingled before  reaching  the  valley,  and  after  thus  uniting  flowed 
along  the  main  Yuba  river,  and  were  deposited  upon  the  complain- 
ant's lands.  An  injunction  wa^  sought  to  restrain  the  several  re- 
spondents from  depositing  the  debris  of  their  mines  where  it 
would  be  swept  into  the  river.     The  respondents  demurred  to  the 
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bill.  In  that  case  as  in  this  no  damages  were  sought,  but  equitable 
relief  to  restrain  future  action  —  future  contribution  by  each  to  the 
■alleged  nuisance.  Judge  Sawyeb  held  that  the  bill  could  be  filed 
against  all  the  respondents  who  contributed  to  produce  the  injury 
by  depositing  debris  in  the  stream  above,  and  denied  the  doctrine 
of  Key 68  y.  Little  York  Oold  Washing  Co,y  as  not  being  *^  in  accord- 
ance with  the  principles  of  equity  jurisprudence  in  England  or 
generally  in  the  United  States  as  established  by  the  authorities." 

Another  recent  case  is  that  of  Blaisdell  v.  iStephens,  14  Nov.  17; 
8.  c,  33  Am.  Bep.  523,  which  was  a  combined  suit  at  law,  to  recover 
damages  which  had  already  resulted  from  a  nuisance,  and  in  equity 
for  an  injunction  to  restrain  its  continuance.  There  were  two 
respondents,  who  each,  separately  and  independently  of  the  other, 
allowed  water  to  run  from  his  land  upon  the  land  of  the  complain- 
ant, and  from  the  combined  action  of  which  the  complainant's 
ditch  was  injured,  which  constituted  the  nuisance  complained  of. 
Inhere  was  a  joint  judgment  for  the  damages,  and  an  injunction 
from  which  an  appeal  was  taken  to  the  Supreme  Court,  where  it 
was  held  that  the  acts  of  each  party  being  independent  of  the  other, 
there  was  no  joint  liability  for  the  damages,  reversed  the  judgment 
and  ordered  a  new  triaL  Upon  a  rehearing  it  was  claimed,  that 
'Cven  if  the  judgment  at  law  for  damages  could  not  bo  maintained, 
it  was  a  proper  case  for  equitable  relief,  and  the  court  held,  in  ac- 
cordance with  the  authorities,  that  there  could  be  no  joint  recovery 
at  law  for  damages,  but  that  it  was  a  proper  case  for  an  injunction; 
the  case  was  remanded,  with  directions  that  if  the  damages  which 
had  been  recovered  at  law  should  be  remitted  within  fifteen  days, 
the  decree  for  injunction  should  stand.  In  that  case,  the  principle 
is  clearly  recognized  and  adopted,  that  parties  who  by  their  several 
and  independent  acts  contribute  to  the  production  of  a  nuisance, 
although  they  cannot  properly  be  joined  in  an  action  at  law  for 
damages,  maybe  rightfully  joined  in  a  suit  in  equity  for  injunction 
to  restain  a  future  contribution  by  each  to  the  nuisance. 

"  There  is  a  common  interest,"  says  Sawyer,  J.,  iu  Woodruff  \. 
North  Bloomfield  Gravel  Mining  Co.,  supra,  "a  common,  though 
not  a  joint  right  claimed;  and  the  action  on  the  part  of  all  defend- 
ants is  the  same,  in  contributing  to  the  common  nuisance.  The 
riglits  of  all  involve  and  depen''  upon  identically  the  same  question, 
both  of  law  and  fact.  It  is  ^ne  of  the  class  of  cases  like  bills  of 
peace,  and  bills  founded  on  analogous  principles,  where  a  siug^lo 
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individaal  may  bring  a  Bait  against  numerous  defendants^  where  is 
no  joint  interest  or  title,  but  where  the  questions  at  issue,  and  the 
•evidence  to  establish  the  rights  of  the  parties  and  the  relief  de- 
manded are  identical.'' 

Professor  Pomeroy,  in  his  recent  work  (Pom.  Eq.  Jur.,  §§  269,. 
1394)»  after  an  exhaustive  examination  of  the  authorities  in  the 
American  courts,  sustains  the  doctrine  on  the  ground  of  prevention 
of  multiplicity  of  suits  in  bills  of  this  nature,  which  are  not  techni- 
•oally  '^  bills  of  peace,"  but  *'  are  analogous  to,"  or  **  within  the 
principle  of "  such  bills.  '' Courts  of  the  highest  standing  and 
ability,"  says  the  learned  writer,  ^^  have  repeatedly  interfered  and 
•exercised  this  jurisdiction,  where  the  individual  claims  were  not 
only  legally  separate,  but  were  separate  in  jbime,  and  each  arose 
from  an  entirely  separate  and  distinct  transaction,  simply  because 
there  was  a  community  of  interest  among  all  the  claimants  in  the 
-question  at  issue  and  in  the  remedy." 

The  same  principle  is  expressly  recognized  in  Chipman  v.  PaU 
mm'y  77  N.  Y.  66:  s.  c,  33  Am.  Eep.  566,  where  the  court  say 
that  **  an  equitable  action  will  lie  to  restrain  parties  who  severally 
contribute  to  a  nuisance,"  while  it  holds  that  they  cannot  be  joined 
in  an  action  at  law.  To  the  same  point  are  Duhe  of  Bucdeugh  v. 
Coman,  5  Macp.  214;  CrosaUy  v.  Lightowler,  L.  B.,  8  Eq.  279; 
Thorpe  v.  Brumfitt,  L,  R.,  8  Ch.  App.  650. 

In  the  last  case  a  bill  was  sustained,  and  a  decree  granting  a  per- 
petual in  j  auction  affirmed,  against  several  persons  acting  individu- 
ally and  severally  in  obstructing  the  passage  to  an  inn  by  loading 
and  unloading  wagons.  Lord  Justice  James  said  :  ^'  Then  it  was 
«aid  that  the  plaintiff  alleges  an  obstruction,  caused  by  several  per- 
sons acting  independently  of  each  other,  and  does  not  show  what 
share  each  had  in  causing  it  It  is  probably  impossible  for  a  per- 
son in  the  plaintiff's  position  to  show  this.  Nor  do  I  think  it  nec- 
essary that  he  should  show  it.  The  amount  of  obstruction  caused 
by  any  one  of  them  might  not,  if  it  stood  alone,  be  sufficient  to  give 
any  ground  of  complaint,  though  the  amount  caused  by  them  all 
maybe  a  serious  injury.  Suppose  a  person  leaves  a  wheelbarrow 
standing  od  a  way,  that  may  cause  no  appreciable  inconvenience, 
but  if  a  hundred  do  so,  that  may  cause  a  serious  inconvenience, 
which  a  person  entitled  to  use  the  way  has  a  right  to  prevent;  and 
it  is  no  defense  to  any  one  person  among  the  hundred  to  say  that 
:what  he  does  causes  no  damage  to  the  complainant." 
Vol.  LII— or 
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In  the  case  at  bar  it  may  be  that  the  act  of  any  one  respondent 
alone  might  not  be  sufficient  cause  for  any  well-grounded  action  on 
the  part  of  the  complainants;  but  when  the  individual  acts  of  the 
several  respondents,  through  the  combined  results  of  these  indi- 
yidual  acts,  produce  appreciable  and  serious  injury,  it  is  a  single 
result  and  not  traceable  perhaps  to  any  particular  one  of  these  rj- 
spondents,  but  a  result  for  which  they  may  be  liable  in  equity  as 
contributing  to  the  common  nuisance,  as  we  have  before  stated. 
Hence  there  can  be  no  well-founded  objection,  either  upon 
principle  or  authority,  against  this  bill  upon  the  ground  of  mis- 
joinder. 

2.  The  same  may  be  said  in  relation  to  the  objection  urged  on 
account  of  multifariousness.  Here  the  same  relief  is  asked  against 
all;  the  same  common  right  is  claimed;  the  same  general  acts  are 
alleged  against  all  as  contributing  to  the  same  nuisance.  When 
the  object  of  the  bill  is  single,  to  establish  and  obtain  relief  for 
one  claim  in  which  all  the  respondents  may  be  interested,  it  is  not 
multifarious  although  the  respondents  may  have  different  and  sep- 
arate interests.  Bugbee  v.  Sargent^  23  Me.  269  ;  Brinkerlioff  v. 
Browriy  6  Johns.  Gh.  157.  If  the  matters  are  in  any  material  de- 
gree blended,  so  that  directly  or  indirectly  they  concern  all  the  re- 
spondents, the  bill  is  not  multifarious.  Drewry  Eq.  Plead.  42. 
In  Campbell  y.  Machay,  1  M.  &  C.  543,  Lord  Cottenham  held 
that  where  the  plaintiffs  have  a  common  interest  against  all  the 
defendants  in  a  suit  as  to  one  or  more  of  the  questions  raised  by  it, 
so  as  to  make  them  all  necessary  parties  for  the  purpose  of  enforc- 
ing that  common  interest,  the  circumstances  of  some  of  the  defend- 
ants being  subject  to  distinct  liabilities,  in  respect  to  the  different 
branches  of  the  subject-matter,  will  not  render  the  bill  multifari- 
ous.    Gaines  v.  Chew,  2  How.  642. 

Therefore,  whetlier  the  case  before  us,  as  disclosed  by  the  allega- 
tions, may  or  may  not  be  exactly  like  any  other  that  has  come  before 
the  courts,  we  are  satisfied  that  it  falls  within  the  principles  of 
equity  enunciated  in  the  cases  to  which  we  have  referred,  and  which 
are  not  only  salutary,  but  in  accordance  with  reason,  and  that  the 
bill  is  not  objectionable  on  account  of  misjoinder  of  respondents  or 
multifariousness. 

3.  The  next  objection  urged  is  that  upon  the  allegations  set  forth 
in  the  bill  the  complainants  show  no  sufficient  grounds  to  entitle 
them  to  equitable  relief. 
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The  relief  granted  by  a  court  oi  equity  is  either  remedial  or  pre- 
YentiTe.  In  this  case  the  complainants'  prayer  is  for  preventive 
relief  only.  It  may  well  be  assumed  that  the  facts  stated  are  suffi- 
cient to  constitute  the  case  of  a  private  nuisance,  and  to  give  this 
court  prima  facie  jurisdiction  over  the  subject-matter  and  the 
parties.  It  is  well  settled  that  private  nuisances  may,  under  some 
circumstances,  fall  within  the  jurisdiction  of  a  court  of  equity  in 
reference  to  obtaining  relief  from  further  molestation  by  restraining 
the  acts  which  constitute  the  nuisance. 

Nuisances  and  injuries  affecting  waters,  including  the  obstruc- 
tion, diversion  or  pollution  of  streams,  afford  frequent  ground  for 
equitable  interference,  on  the  principle  of  restraining  irreparable 
mischief.  The  jurisdiction  of  equity  in  this  class  of  cases  may  be 
regarded  as  ancient  and  well  established.  Especially  is  this  true 
when  the  acts  complained  of  are  of  such  a  character  that  irrepara* 
ble  injury  will  result  to  the  complainant  without  such  interference, 
or  when  adequate  compensatiou  for  the  injury  arising  therefrom  may 
not  be  obtained  at  law,  or  if  continued,  would  lead  to  a  multipli- 
city of  suits.  Whenever  this  is  admitted,  or  established  by  proof,  a 
court  of  equity  may,  by  injunction,  restrain  the  continuance  of  such 
acts.     Ganfieldy.  Andrews,  64  Vt.  1. 

#  It  is  true  that  '*  it  is  not  every  case  which  would  furnish  a  right 
of  action  against  a  party  for  a  nuisance  which  will  justify  the  in- 
terposition of  a  courty  of  equity  to  redress  the  injury  or  remove  the 
annoyance."  Story  Eq.  Jur.,  §  925.  And  the  general  rule,  as 
claimed  by  the  leiirned  counsel  for  the  resj)ondents  is,  that  where  a 
nuisance  is  claimed  to  exist  the  fjict  of  its  existence  should  ordi- 
narily be  established  by  a  suit  at  law  before  a  court  of  equity  will 
interfere.  This  rule  however  is  not  without  exceptions.  The 
ground  upon  which  equity  takes  jurisdiction  is  that  the  injury  com- 
plained of  is  irreparable,,  or  of  such  a  nature  that  there  is  no  ade- 
quate remedy  at  law.  An  examination  of  the  cases  which  sustain 
the  doctrine  of  the  necessity  of  the  prior  interposition  of  an  action 
at  law,  sliows  tliat  in  cases  of  pressing  or  imperious  necessity,  or 
where  the  right  is  in  danger  of  being  injured  or  destroyed,  or  there 
is  no  adequate  remedy  at  law,  equity  will  intervene.  Varnei/  v. 
Pope,  60  Me.  195;  Porter y.  Whitham,  17  Me. 294;  Morses,  Machias 
Water  Power  Co,,  42  Me.  127,  128;  Parker  v.  Winnipiseogee  Lake 
Co,,  2  Blaclc.  552;  Coe  v.  Winnipiseogee  Maniif.  Co.,  37  N.  H.  263; 
Gould  Waters,  §  506,  and  cases  cited. 
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As  stated  by  Chancellor  Ksin:  in  Gardner  t.  I/ewburgh,  2  Johns. 
Oh*  165:  ''The  foundation  of  jurisdiction  in  such  a  case  is  the  ne- 
cessity of  a  preyentive  remedy  when  great  and  immediate  mischief, 
or  material  injury,  would  arise  to  the  comfort  and  enjoyment  of 
property/'  The  fact  that  the  complainant  has  not  esbiblished  his 
right  at  law  is  no  ground  for  demurrer  to  the  bill.  SoUau  v.  D$ 
Had,  %  Sim.  (X.  S.)  133;  Robeson  y.  Pittengor,  1  Green  Cb.  57; 
Holaman  y.  Bailing  Spring  Co.,  1  McGarter,  335;  Olmsted  y.  Loomis, 
9  N.  Y.  432. 

And  by  irreparable  injury  is  meant  one  for  which  there  is  no 
adequate  remedy  at  law.  Gould  Waters,  §  508.  ''To  depriye  a 
plaintiff  of  the  aid  of  equity  by  injunction  it  must  also  appear  that 
the  remedy  at  law  is  plain  and  adequate;  in  other  words,  that  it  is 
as  practical  and  efficient  to  secure  the  ends  of  justice  and  its  proper 
and  prompt  administration  as  is  the  remedy  in  equity.  And  unless 
this  is  shown,  a  court  of  equity  may  lend  its  extraordinary  aid  by 
injunction  notwithstanding  the  existence  of  a  remedy  at  law.''  1 
High  Inj.,  §  30;  Boyce'a  Exr^s  y.  Orundy,  3  Pet.  215.  Especially 
is  this  the  case  where  the  injury  is  of  such  a  nature  as  from  its 
continuance  or  permanent  mischief  must  cause  a  constantly  lecnr- 
ring  grieyance,  which  cannot  otherwise  be  preyented.  Adams  £q. 
211;  Belknap  y.  Trimile,  3  Paige,  601;  Webber  y.  Gage,  39  N.  H. 
186,  187;  Merrifidd  y.  Lombard,  13  Allen,  18;  Oadigan  y.  Broum, 
120  Mass.  494.  In  such  case  an  action  at  law  affords  no  adequate 
remedy,  and  yexatious  litigation  and  multiplicity  of  suits,  which 
equity  seeks  to  ayoid,  would  afford  just  grounds  for  equitable  inter- 
ference. Clark  y.  Stewart,  56  Wis.  154.  The  yery  difficulty  of 
obtaining  substantial  damages  was  stated  to  be  a  ground  for  relief 
by  injunction  in  Clowes  v.  Staffordshire  Potteries  Co,,  L.  B.,  8  Ch. 
App.  125.  AVith  still  greater  force  does  this  apply  in  a  case  where 
the  injury  is  caused  by  so  many,  and  in  such  a  way  that  it  would 
be  difficult,  if  not  impossible,  to  apportion  the  damage,  or  say  how 
far  any  one  may  have  contributed  to  the  result,  and  so  damages 
would  be  but  nominal,  and  repeated  actions  without  any  substantial 
benefit  might  be  the  result. 

In  Lyo7i  y.  JUcLatighlin,  32  Vt.  423,  the  court  say:  "  When  tlic 
inyasion  of  a  right  in  this  kind  of  property  is  threatened  and  in- 
tended, which  is  necessarily  to  be  continuing  and  operate  prospect- 
iyely  and  indefinitely,  and  the  extent  of  the  injurious  consequences 
is  contingent  and  doubtful  of  estimation,  the  writ  of  injunction  is 
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not  only  permissible^  but  is  the  most  appropriate  means  of  remedy. 
It  affords  in  fact  the  only  adequate  and  sure  remedy.  The  very 
doubtfulness  as  to  the  extent  of  the  prospective  injury  and  the 
impossibility  of  ascertaining  the  measure  of  just  reparation  render 
such  an  injury  irreparable  in  the  sense  of  the  law  relating  to  this 
subject." 

The  court  in  Massachusetts  has  very  recently  had  occasion  to 
allude  to  this  question  in  a  case  relating  to  the  rights  of  riparian 
owners  where  the  waters  in  a  natural  stream  were  polluted,  in  which 
case  the  court  say:  ''The  defendant  contends,  that  according  to 
the  general  principles  of  the  common  law,  the  plaintiff  has  a  com- 
plete  remedy  upon  the  facts  alleged  by  him,  and  that  he  should  be 
compelled  to  resort  to  his  action  at  law  before  seeking  relief  in 
equity.  But  it  is  quite  clear  that  a  bill  in  equity  may  be  main^ 
tained  by  a  riparian  owner  to  restrain  another  from  polluting  the 
stream  to  the  plaintiff's  material  injury.  Merrifield  y.  Lonibardy  13 
Allen,  16;  Woodward  v.  Worcester,  121  Mass.  246.  The  acts  of 
the  defendant,  as  alleged,  tend  to  create  a  nuisance  of  a  continuous 
nature,  for  which  an  action  at  law  can  furnish  no  adequate  relief. '^ 
Harris  v.  Mackintosh,  133  Mass.  230. 

Equity  as  well  as  the  common  law  has  growth.  It  is  said  that 
prior  to  Lord  Eldon^s  time  injunctions  were  rarely  issued  by  courts 
of  equity,  but  that  with  the  development  of  equity  jurisprudence  it 
has  become  of  frequent  use.  In  the  earlier  history  of  the  jurispru- 
dence relating  to  this  branch  of  the  law,  it  was  rarely  issued  in  the 
case  of  a  private  nuisance  until  the  plaintiff's  right  had  been  estab- 
lished in  a  suit  at  law.  "  But  now,"  say  the  court  in  Campbell  v. 
Seaman,  63  N.  Y.  682;  s.  c,  20  Am.  Rep.  567,  "a  suit  at  law  is  no 
longer  a  preliminary,  and  the  right  to  an  injunction  in  a  proper 
case,  in  England  and  most  of  the  States,  is  just  as  fixed  anH  certain 
as  the  right  to  any  other  provisional  remedy.  The  writ  can 
rightfully  be  demanded  to  prevent  irreparable  injury,  interminable 
litigation  and  a  multiplicity  of  suits." 

II.  It  remains  then  to  be  determined  from  the  pleadings  and 
proof  whether  the  allegations  are  so  far  supported  by  the  testimony 
as  to  entitle  the  complainants  to  equitable  relief. 

A  large  mass  of  testimony  has  been  taken  in  support  of  the 
claims  set  up  in  the  bill,  and  particularly  in  reference  to  the  amount 
of  waste  that  has  been  discharged  into  the  river  from  the  respond- 
ent's mills,  and  which  to  a  greater  or  less  extent  has  lodged  in  the 
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]  ads,  racks,  wheels  and  raceways  of  the  complainants'  mills,  thereby 
t  i  using  damage  and  injury  to  their  property  and  business,  and  of 
which  they  complain.  Much  of  this  testimony  is  uncontradicted, 
and  fully  sustains  the  allegations  in  reference  to  the  amount  and 
kind  of  waste  from  the  respondent's  mills  —  situated  at  Fairfield  and 
Somerset  Mills  —  and  with  which  the  water  coming  into  the  com- 
plainants' ponds  is  polluted.  It  is  unnecessary  to  enumerate  all 
the  facts  established  by  the  testimony.  The  proof  shows  that  the 
«anal  or  pond,  which  is  about  seven  hundred  feet  long,  ninety  feet 
in  width,  and  from  fifteen  to  twenty  feet  deep,  situated  at  the  west- 
erly end  of  the  complainant's  dam,  was  so  filled  with  waste  during 
the  space  of  about  six  weeks  preceding  the  taking  of  this  testi- 
money  —  March  26th  to  May  12th  —  that  the  complainants  were 
obliged  to  clear  it  out  from  six  to  eight  times,  and  that  seTeral 
hundred  cords  were  thus  removed  during  that  time  besides  the 
\  large  quantities  that  had  accumulated  and  obstructed  the  raceways. 
It  also  shows  that  they  were  thus  continually  troubled  with  it,  and 
'.were  obliged  to  shut  down  their  mills  on  account  of  it  from  one  to 
sixteen  times  a  day,  and  at  times  whole  days,  and  to  employ  from 
ten  to  forty  and  sometimes  fifty  men  in  clearing  the  racks  and  re- 
moving this  waste,  at  an  expense,  for  that  alone  during  the  time 
named,  of  more  than  $2,000;  occasioning  a  loss  to  the  employees 
in  their  mills,  during  the  month  of  April,  of  $8,000  on  account  of 
•the  ioss  of  time  resulting  from  the  frequent  shutting  down  of  the 
mills,  thereby  causing  trouble  and  dissatisfaction.  That  this  had 
been  troubling  them  every  year  in  the  same  way  since  commencing 
^operations  in  1876,  more  at  some  seasons  of  the  year  than  at  other 
times,  but  that  it  had  continued  each  year,  notwithstanding  they 
had  requested  the  respondents  to  cease  throwing  their  wsiste  into 
the  river,  and  had  obtained  an  act  from  the  Legislature  prohibit- 
ing the  throwing  of  waste  and  debris  into  this  river,  and  that  they 
had  already  on  account  of  this  waste  been  damaged  between  forty 
And  fifty  thousand  dollars,  and  that  it  was  continuing  and  liable  to 
continue  in  the  future  with  increasing  damage  each  year. 

The  proof  furtlier  shows  that  the  waste  which  causes  this 
trouble  consists  of  great  quantities  of  refuse  material,  sawdust,  edg- 
ings, shavings,  and  other  c/c^m  arising  from  the  operating  of  re- 
Bi)()udents'  mills  in  the  manufacture  of  more  that  twenty-five  mil- 
lions of  lumber  annually,  besides  various  other  manufactures.  It 
is  cast  and  discharged  into  the  river,  and  before  reaching  the  com- 
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plainants'  premisea  commingles  and  is  carried  by  the  action  of  the 
water  down  into  their  ponds,  racks,  raceways  and  wheels,  causing 
the  nuisance  complained  of. 

It  appears  in  proof  also,  that  the  respondents,  and  those  preced- 
ing them,  have  been  accustomed  to  discharge  the  waste  from  their 
mills  into  this  river  for  many  years,  and  although  they  do  not  strenu- 
-ously  controvert  the  fact  of  the  greafc  damage  to  the  complainants, 
they  claim  that  what  they  do  in  thus  disposing  of  their  waste  is  but 
s  reasonable  use  of  this  river;  and  if  not,  then  that  they  have  a  pre- 
scriptive right  so  to  do,  and  that  the  complainants  contribute  to 
the  production  of  such  injury  by  improperly  constructed  dams, 
•canals,  racks,  etc. 

From  a  very  careful  examination  of  the  testimony  we  are  satisfied 
that  neither  of  these  propositions  can  bo  supported  by  it. 

1.  These  parties  are  riparian  proprietors.  They  represent  the 
great  and  important  manufacturing  industries  of  our  State.  While 
the  complainants  have  a  capital  of  more  than  $2,200,000  invested 
in  the  manufacture  of  cotton,  producing  $1,500,000  annually,  the 
respondents  have  invested  above  them  upon  the  same  river  in  the 
manufacture  of  lumber,  more  than  $250,000,  and  whose  annual 
production  is  more  than  $600,000. 

However  great  these  industries,  or  however  important  to  either 
may  be  the  result  of  this  suit,  the  rights  of  the  parties  to  the  use 
of  the  water  in  that  river  are  established  by  well  settled  principles. 

Every  proprietor  upon  a  natural  stream  is  entitled  to  the  reason- 
able use  and  enjoyment  of  such  stream  as  it  flows  through  or  along 
his  own  land,  taking  into  consideration  a  like  reasonable  use  of 
such  stream  by  all  other  proprietors  above  or  below  him.  The 
rights  of  the  owners  are  not  absolute  but  qualified,  and  each  party 
must  exercise  his  own  reasonable  use  with  a  just  regard  to  the  like 
reasonable  use  by  all  others  who  may  be  affected  by  his  acts.  Any 
-diversion  or  obstruction  which  substantially  and  materially  dimin- 
ishes the  quantity  of  water,  so  that  it  does  not  flow  as  it  has  been 
accustomed  to,  or  which  deSlcs  and  corrupts  it  so  as  to  essentially 
impair  its  purity,  thereby  preventing  the  use  of  it  for  any  of  the 
reasonable  and  proper  purposes  to  which  it  is  usually  applied,  is  an 
infringement  of  the  rights  of  other  owners  of  land  through  which 
the  stream  flows,  and  creates  a  nuisance  for  which  those  thereby 
injured  are  entitled  to  a  remedy.  Merrifield  v.  Lombard^  13  Al* 
len,  17. 
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It  ie  laid  down  by  the  courts  that  the  general  principles  goyem- 
iug  the  use  of  running  streams  in  respect  to  the  diversion,  obstruo* 
tion,  or  detention  of  water,  must  also  govern  in  respect  to  the 
amount  of  waste  resulting  from  the  process  of  manufacture.  The 
reasonable  use  in  such  cases  depends  upon  the  circumstances  of 
each  particular  case.  The  law  does  not  lay  down  any  fixed  rule 
for  determining  what  is  a  reasonable  use  of  the  water  of  a  stream 
by  a  riparian  proprietor.  For  domestic,  agricultural  and  manu- 
facturing purposes,  to  which  every  riparian  owner  is  entitled,  there 
may  be,  consistently  with  that  right,  some  diminution,  retardation 
or  acceleration  of  the  natural  flow.  So  in  regard  to  the  use  of  the 
stream  for  manufacturing  purposes,  there  must  necessarily  be  more 
or  less  waste  which  it  would  be  impossible  to  exclude  from  it,  and 
which  by  no  ordinary  care  or  prudence  could  be  prevented  from 
falling  into  the  stream.  The  reasonableness  of  such  use  of  the  water 
must  determine  the  right,  and  this  must  be  governed  by  the  extent 
of  detriment  received  by  the  riparian  proprietors  below.  See  Haytt 
V.  WaldroUy  44  N.  H.  580.  In  the  recent  case  of  Red  River  Roller 
Mills  V.  Wnghty  30  Minn.  249;  s.  o.,  44  Am.  Bep.  194,  the  court 
say  :  ^*  In  determining  what  is  a  reasonable  use,  regard  must  be 
had  to  the  subject-matter  of  the  use;  the  occasion  and  manner  of 
its  application;  the  object,  extent,  necessity  and  duration  of  the 
use;  the  nature  and  size  of  the  stream;  the  kind  of  business  to 
which  it  is  subservient;  the  importance  and  necessity  of  the  use 
claimed  by  one  party,  and  the  extent  of  the  injury  to  the  other 
party;  the  state  of  improvement  of  the  country  in  regard  to  milk 
and  machinery,  and  the  use  of  water  as  a  propelling  power;  the 
general  and  established  usages  of  the  country  in  similar  cases,  and 
all  the  other  and  ever  varying  circumstances  of  each  particular 
case  bearing  upon  the  question  of  the  fitness  and  propriety  of  the 
use  of  the  water  under  consideration.** 

This  case  is  before  us  upon  report,  and  it  becomes  the  duty  of  the 
court  to  determine  this  question  of  use.  AH  the  evidence  upon  the 
question  of  reasonable  use,  together  with  all  the  various  circum- 
stances connected  with  the  use  of  this  river  by  these  riparian  pro- 
prietors, in  operating  their  different  mills  and  manufactories,  be- 
comes important  in  the  determination  of  their  respective  rights. 
It  is  claimed  on  the  part  of  the  respondents  that  the  deposit  of  a 
great  portion  of  the  waste  and  refuse  material  arising  from  the  dif- 
ferent manufactures  at  their  mills,  into  the  river,  is  necessary  to 
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their  succeasf nl  operation,  and  that  the  expense  and  inconvenience 
to  which  they  would  necessarily  be  put  in  otherwise  disposing  of  it, 
would  necessitate  the  shutting  down  of  their  mills,  and  result  in  a 
suspension  of  their  business  in  the  manufacture  of  lumber  and 
other  materials.  On  the  other  hand,  the  complainants,  as  lower 
proprietors  upon  the  same  river,  claim  an  equal  right  in  the  use  of 
the  water,  and  from  the  evidence  show  that  they  are  and  have  been 
greatly  injured  in  the  use  of  their  property  on  account  of  this  same 
waste  and  refuse  material  deposited  above  them  by  these  respond- 
ents. 

The  evidence  is  such  as  to  leave  no  doubt  in  our  minds  that  the 
use  which  the  respondents  have  made  and  are  making  of  this  river 
in  reference  to  the  rights  of  these  complainants  is  other  than  a 
reasonable  use  of  it.  What  may  have  been  a  reasonable  use  at  one 
time  may  not  be  said  to  be  a  reasonable  use  now.  The  state  of  the 
country,  the  state  of  improvement  in  regard  to  mills  and  machin- 
ery,  and  the  use  of  this  river  as  a  propelling  po^er  were  once  far 
different  from  what  they  are  to-day.  And  so  in  considering  the  rea- 
sonableness of  suffering  this  waste  to  be  deposited  in  the  current 
above,  much  must  depend  upon  the  use  to  which  the  stream  below 
is  applied,  and  the  detriment  caused  to  those  whose  rights,  as  ri- 
parian proprietors,  are  entitled  to  just  consideration. 

The  complainants'  cotton  mills  were  built,  one  in  1874,  and  the 
other  in  1882,  where  formerly  was  a  saw  and  grist-mill  and  at  one 
time  a  tannery.  The  racks  and  wheels  which  are  now  connected 
with  these  cotton  mills,  as  the  proof  shows,  are  of  standard  and 
approved  construction,  and  yet  very  different  from  those  that  form- 
erly existed  there.  The  old  mills  gave  way  to  the  advance  in  manu- 
facturing interests,  and  to  the  improvement  in  the  propelling 
power  and  machinery  necessarily  incident  to  such  manufactures. 

The  vast  quantities  of  debris  and  waste  brought  into  the  com- 
plainants' canal,  and  which  they  are  obliged  to  remove,  thereby 
seriously  interfering  with  tlie  profitable  use  of  their  mills,  causing 
frequent  suspension  of  operations,  and  occasioning  the  damage  and 
annoyance  to  which  we  have  before  alluded,  justifies  us  in  the  con- 
clusion that  such  is  not  a  reasonable  use  of  this  river  by  the  re- 
spondents. And  we  are  equally  satisfied,  that  while  it  is  of  great 
convenience  for  them  thus  to  dispose  of  their  waste,  and  considera- 
ble expense  and  great  inconvenience  would  be  occasioned  by  any 
other  disposition  of  it,  it  is  not  absolutely  necessary  to  the  opera- 
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tion  of  their  mills  that  it  ahoold  be  thus  deposited  in  the  streaiiL 
Other  manufacturers  of  lumber,  not  only  on  the  Penobscot,  but  on 
other  principal  rivers  in  this  State,  dispose  of  their  waste  in  other 
ways  than  by  allowing  it  to  pass  into  the  streams.  It  was  other- 
wise at  ne  time.  But  the  state  of  improvement  of  the  country, 
and  the  springing  inte  existence  of  other  industries  have  each  had 
a  qualifying  influence  in  determining  the  reasonable  use  of  such 
waters. 

2.  Again.  The  respondents,  claiming  a  special  right  to  the  use 
of  this  river^  more  beneficial  to  themselves  and  more  burdensome  to 
the  riparian  proprietors  below  than  the  natural  right  to  the  reason- 
able use  of  it  must  establish  such  right,  either  by  grant  or  prescrip- 
tion. 

[Omitted.] 

From  a  full  consideration  of  this  case  it  is  clear  that  they  have 
been  guilty  of  an  infraction  of  the  complainants'  rights;  and  that 
from  the  allegations  m  the  bill,  and  the  proof  in  support  of  the 
same,  the  latter  are  entitled  to  equitable  relief.  This  relief  how- 
ever should  be  against  those  parties  who  are  shown  to  have  contnb- 
uted  to  the  injury. 

We  are  not  satisfied  that  the  three  respondents  whose  mills  are 
situated  at  Skowhegan  have  contributed  to  the  injury  complained  of. 

As  against  the  other  respondents  a  perpetual  injunction  should 
issue  in  accordance  with  the  prayer  in  the  bill  enjoining  them  from 
casting  or  depositing  in  the  Kennebec  river,  above  the  complain- 
ants' dams  and  manufactories,  any  refuse  materials,  edgings,  shav- 
ings, debris,  wood  refuse  and  what  is  denominated  long  sawdust  — 
not  including  however  common  sawdust.  In  regard  to  common 
sawdust  we  do  not  feel  satisfied,  that  at  this  time,  it  should  be  held 
to  be  productive  of  the  nuisance;  nor  should  the  complainants  be 
prejudiced  as  to  any  future  action  concerning  that  under  other  cir- 
cumstances, or  upon  other  evidence. 

Neither  should  this  injunction  issue  immediately.  The  respond- 
ents must  have  a  reasonable  time  in  which  to  prepare  for  the  dis- 
posal of  such  waste  as  is  inhibited  from  going  into  the  river. 

Bill  dismissed  as  to  Washington  B.  Bragg,  Levi  B.  Weston  and 
Charles  M.  Brainard,  without  prejudice,  and  without  cost  for  them. 
Bill  sustained  as  against  all  the  otlier  respondents  named  therein 
with  costs,  and  against  whom  ])erpetual  injunction  is  to  issue,  in 
accordance  with  this  opinion,  at  the  end  of  four  months  from  the 
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time  the  rescript  in  this  case  shall  be  received  by  the  clerk  of  the 
district  in  which  this  suit  is  pending.  Costs  to  be  equally  appor- 
tioned between  the  eight  different  firms  represented  by  the  sixteen 
respondents. 

Petsbs,  0.  J.,  Danforth,  Virgin,  Emrby  and  Haskell,  JJ., 
concurred. 


Stratton  v.  Stratton. 

(77  Me.  378.) 
Marriage — diwrce  —  alimony/ — husbancTs  death. 

TVhere  alimony  is  decreed  in  tenns  for  the  natural  life  of  tlie  wife,  it  subsista 

even  after  the  defendant's  death. 


A 


CTION  for  alimony.     The  opinion  states  the  point. 


W,  P.  Young,  for  plaintiff. 

Baker,  Baker  <6  Cornish,  for  defendant. 

Poster,  J.  In  1860,  at  the  March  Term  of  this  court  for  the 
<5ounty  of  Kennebec,  cross  libels  for  divorce  were  pending  between 
this  plaintiff  and  her  husband.  During  the  pendency  of  the  hus- 
band's libel,  and  prior  to  said  term  of  court,  the  parties  thereto  en- 
tered into  an  agreement  in  writing,  signed  by  each  of  them,  that  in 
«ase  a  divorce  should  be  decreed  upon  said  libel,  two  referees  named 
in  said  agreement  should  determine  what  the  libellee  should  re- 
-ceive  from  the  libellant,  in  what  way  and  manner,  how  it 
should  be  secured  to  her,  and  how  she  should  receive  it.  It  was 
also  agreed  that  the  report  of  the  referees  should  bo  made  a  part 
of  the  decree  of  the  court,  and  should  be  binding  on  the  parties, 
and  enforced  as  such.  The  referees  accordingly  heard  the  parties, 
^nd  made  their  report  to  the  court.  Their  award,  which  together 
with  said  agreement  was  extended  upon  the  records  and  made  a 
part  of  the  proceedings  in  said  action,  provided,  among  other  things, 
that  the  said  libellant  should  pay  to  the  libellee — the  present  plain- 
tiff — **  during  her  natural  life,  an  annuity  of  $250,  to  be  paid  quar- 
terly in  advance,''  etc.  Upon  the  same  day  of  the  said  March  Term, 
M  divorce  was  decreed  to  each  libellant  in  each  of  said  actions;  in  that 
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wherein  the  hasband  was  libellant,  the  coart ''  ordered  that  alimony, 
according  to  the  award  of  Nathan  Western  and  Lot  M.  Morrill  on 
file,  be  rcceiTed  and  paid  as  therein  provided." 

From  that  time  forward  till  April  2,  1881,  the  plaintiff  received 
the  sum  thus  awarded  and  ordered  by  the  court  to  be  paid;  since 
which  time  nothing  has  been  paid  to  her.  William  M.  Stratton 
died  August  6,  1883,  and  this  action  of  debt  upon  judgment  is 
brought  against  the  administrator  of  his  estate,  to  recover  the  in- 
stallments accruing  since  the  last  payment,  both  prior  to  and  since 
the  death  of  said  William  M.  Stratton. 

The  defense  set  up  is  two-fold;  first,  that  the  court  had  no  juris- 
diction to  grant  alimony,  and  therefore  that  the  judgment  is  void; 
and  second,  that  the  court  had  no  authority  to  grant  alimony  be- 
yond the  life-time  of  said  William  M.  Stratton,  and  that  said  judg- 
ment became  inoperative  and  void  at  his  decease. 

[Omitting  the  first  question.] 

II.  The  court,  in  adopting  the  award  of  the  referees  as  a  part  of  ^ 
its  decree,  gave  alimony  to  the  wife  "  during  her  natural  life.*' 
That  the  court  has  the  power  so  to  do,  where  it  may  be  granted  at 
all,  seems  to  be  very  strongly  implied  by  the  terms  of  the  statute 
which  provide  that  the  court  may  order  so  much  of  the  husband's 
real  estate,  or  the  rents  and  profits  thereof,  as  is  necessary  to  be  as- 
signed and  set  out  to  the  wife  for  life.  Moreover  where  the  lan- 
guage of  the  decree  expressly  states  that  it  is  to  continue  after  the 
death  of  the  husband,  the  authorities  hold  that  it  wiU  so  continue* 
Miller  y.  Miller,  64  Me.  489;  Bishop  Mar.  and  Div.,  §  601.  In 
Burr  V.  Burr,  10  Paige,  20,  in  the  Chancellor's  Court,  and  after- 
ward affirmed  in  the  Court  of  Errors,  7  Hi^,  207,  it  was  held  that 
alimony  could  be  decreed  to  continue  after  the  husband's  death, 
during  the  entire  life  of  the  wife.  And  in  Carson  v.  Murray,  3 
Paige,  483,  the  husband  and  wife  agreed  to  separate,  and  in  the 
agreement  was  a  provision  for  the  payment  of  an  annuity  of  $175, 
to  the  wife  yearly,  as  alimony,  during  her  life,  and  the  court  held 
that  it  did  not  cease  at  the  death  of  the  husband. 

The  Supreme  Court  of  Iowa  in  (/Hagan  v.  (yHagan,,  4  Iowa, 
509,  say:  ^'In  decreeing  her  sums  of  money  in  the  first  instance, 
or  in  making  the  proper  and  equitable  order  in  relation  to  this 
property  and  her  maintenance,  the  decree  may  provide  for  the  pay- 
ment thereof  from  year  to  year  for  a  specific  period,  or  may  provide 
even  that  it  shall  continue  during  her  life." 
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The  aathorities  cited  by  the  defendant's  oounael  do  not  support 
the  position  claimed  by  hioL  When  examined,  they  will  be  found 
to  idate  to  cases  wherein  the  oonrt  did  not  in  express  terms  provide 
for  the  payment  of  alimony  daring  the  life  of  the  wife.  Thos  in 
the  case  of  Lennahan  y.  (yKeefe,  107  HL  620,  the  court  referring  to 
(yffagan  y.  O^ffagan,  supra,  hold  that  in  the  absence  of  language 
in  the  decree,  showing  an  intention  to  bind  the  heir  of  the  husband 
after  his  death,  the  allowance  of  alimony  will  terminate  with  the 
life  of  the  husband. 

In  Knapp  y.  Knapp,  134  Mass.  853,  there  was  no  provision  in 
the  decree  that  the  alimony  should  continue  during  the  life  of  the 
wife ;  the  decree  was  for  alimony,  with  no  words  expressive  of  any 
intention  for  its  continuance  beyond  the  life  of  the  husband. 

[Minor  point  omitted.  ] 

In  accordance  with  the  stipulation  in  the  report  of  the  case,  the 
decision  of  the  court  is  that  the  action  is  maintainable,  not  only 
for  the  installmeuts  due  before,  but  subsequent  to  the  death  of 
William  M.  Stratton. 

PsTERS,  G.  J.,  Walton,  Danfobth,  Libbey  and  Ehbby,  J  J., 
co«'».nrred. 


Mitchell  y.  Mobsb. 

07  Me.  4S8.) 

WiU  —  devise  —  remainder  —  repugnanoy, 

A  testator  devised  a  residuum  of  real  estate  to  liis  wife,  continuing,  "  Bat  on 
her  decease  the  remainder  thereof  I  give  and  devise  to  my  children/'  etc 
Held,  that  the  wife  took  a  fee,  and  the  remainder  was  void. 

A  CTION  to  recover  lands.     The  opinion  states  the  case. 


A 

H,  L.  Whiicomh,  for  plaintiffs. 
S.  Clifford  Belcher,  for  defendant. 

Walton,  J.     This  is  a  real  action,  and  the  only  question  is 
whether  John  Mitchell,  by  his  hist  will  and  testament,  gave  his 
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wife  a  fee-simple  estate  in  the  demanded  premises,  or  only  an  es- 
tate for  life. 

It  is  the  opinion  of  the  court  that  lie  gave  her  a  fee-simple  es- 
tate. A  devise  of  real  estate  without  words  of  limitation  Tests  in 
the  devisee  an  estate  in  fee  simple;  and  this  result  is  not  defeated 
by  a  devise  over  of  the  remainder.  If  a  life  estate  only  is  given,  a 
devise  over  of  the  remainder  is  good.  But  when  by  the  terms  of 
the  devise  an  estate  in  fee  simple  is  given,  the  addition  of  a  devise 
over  of  a  remainder  is  void,  because  the  whole  estate  having  already 
been  disposed  of,  there  is  nothing  for  it  to  act  upon.  The  argu- 
ment usually  urged  against  this  conclusion  is  that  the  devise  over 
ought  to  be  allowed  to  cut  down  or  reduce  the  estate  previously 
given  to  a  life  estate,  upon  the  ground  that  such  must  have  been  the 
intention  of  the  devisor.  And  in  a  few  cases  this  argument  has 
prevailed.  But  in  a  large  majority  of  the  cases,  both  in  England 
and  in  this  country,  it  is  held  that  a  mere  devise  over  of  a  remain- 
der will  not  cut  down  the  estate  given  to  the  first  taker.  Jmies  v. 
Bacon,  68  Me.  34;  s.  c,  28  Am.  Rep.  1;  Stuart  v.  Walker,  72  Me. 
145;  s.  c,  39  Am.  Rep.  311. 

In  this  case  the  testator  first  gives  a  few  small  legacies  to  his 
children.  He  then  gives  the  residue  of  his  personal  property  to  his 
wife.  lie  then  declares  that  if  the  personal  property  is  not  suffi- 
cient to  pay  tlie  legacies  and  the  expenses  of  his  last  sickness,  enough 
of  his  real  estate  may  be  sold  to  supply  the  deficiency.  He  then 
adds  this  clause: 

"I  give  and  devise  to  my  wife,  Sarah  P.  T.  Mitchell,  all  the  rest 
and  residue  of  my  real  estate.  But  on  her  decease,  the  remainder 
thereof  I  give  and  devise  to  my  said  children,  or  their  heirs  respect- 
ively, to  be  divided  in  ecjual  shares  between  them." 

It  will  be  noticed  that  in  this  devise  there  are  no  words  of  limita- 
tion. The  gift  is  direct,  positive  and  absolute.  And  but  for  the 
devise  over  of  a  remainder,  no  one  would  doubt  that  under  our  stat- 
ute (R.  S.,  chap.  74,  §  16)  the  terms  used  are  sufficient  to  convey 
an  estate  in  fee  simple.  The  devise  over  is  also  direct  and  simple. 
It  has  no  qualifying  words  or  conditions  whatever  annexed  to  it. 
We  thus  have,  first,  a  devise  of  a  fee-simple  estate,  and  then  a  de- 
vise over  of  a  remainder.  The  two  cannot  co-exist.  It  is  settled 
law  in  this  State,  as  will  be  seen  by  the  cases  cited,  that  the  latter 
must  ]deld.  The  question  is  re8  judicata  in  this  State,  and  will  not 
be  further  discussed  here. 
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The  plaiD  tiffs  are  the  children  mentioned  in  the  secondary  de- 
Tise.  The  defendant  has  a  warranty  deed  &om  the  primary  de* 
yisee.     His  is  the  better  title. 

Judgment  for  defendant, 

Petbbs,  C.  Z.y  Virgin,  Libbey,  Emery  and  Haskell,  J  J.,  con- 
curred. 


Baxter  y.  Moses. 

(77  Me.  4<S5.) 
Acition^'€frediJt(yi'%  biU — exec^Uion,  nuUa  bona — trust^-'StoituU  of  UmUationa;. 

It  is  essential  to  the  maintenance  of  a  creditor's  bill  to  reach  equitable  interests^ 
that  it  shall  allege  that  execution  has  been  returned  unsatisfied  on  a  judg- 
ment against  the  debtor.* 

Directors  of  a  corporation  are  not  such  trustees  as  are  debarred  from  setting  up 
the  statute^of  limitations. 


B 


ILL  to  correct  bonds  and  judgments.     The  opinion  states  th& 
case. 


R.  P.  Tapley,  for  plaintiff. 

FrySy  Cotton  cC-  Wliite  and  William  L.  Ptitnam,  for  respondents.. 

Peters,  C.  J.  This  is  a  creditor's  bill  to  collect  certain  debts, 
principally  judgments,  which  are  due  from  the  Androscoggin  rail- 
road company,  and  is  before  us  on  demurrer. 

[Omitting  minor  points.] 

The  first  objection  urged  by  the  respondents  against  the  bill  is, 
a  want  of  jurisdiction  in  tlie  court  to  act,  because  the  bill  contains 
no  allegation  that  an  execution  was  taken  out  upon  any  judgment 
and  nulla  bona  returned  thereon.  This  defense  must  prevail,  and 
for  the  reason  stated  by  Shepley,  J.,  in  Webster  v.  Clark,  25  Me, 
313,  who  says:  *' Courts  of  equity  are  not  tribunals  for  the  collec- 
tion of  debts;  and  yet  they  afford  their  aid  to  enable  creditors  to 
obtain  payment,  when  their  legal  remedies  have  proved  to  be  inado 
quate.  It  is  only  by  the  exhibition  of  such  facts  as  show  that  these 
have  been  exhausted^  that  their  jurisdiction  attaches.     Hence  it  is 

♦  See  Quarl  v.  Abbettt  ante. 
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that  when  an  attempt  is  made  by  a  process  in  equity  to  leaoh  equit- 
able interests,  choses  in  action,  or  the  a?ails  of  property  frandn- 
lently  conTeyed,  the  bill  should  state  that  judgment  has  been  ob- 
tained, and  that  execution  has  been  issued,  and  that  it  has  been 
returned  by  an  ofBcer  without  satisfaction/'  Such  haa  certainly 
become  the  settled  rule  in  this  State.  It  has  been  unhesitatingly 
aflSrmed  in  a  series  of  cases.  Hartshorn  ▼•  JBamu,  31  Me.  93; 
Dana  y.  Haskelly  41  Me.  25;  Dockray  y.  Mason,  48  Me.  178;  Cony 
T.  Oreens^  51  Me.  115;  Oriffin  v.  Nitcher,  67  Me.  270;  Howe  v. 
Whitmyy  66  Me.  17. 

Our  decisions  do  not  stand  alone  upon  the  question.  The  de- 
•cided  preponderance  of  authority  is  tiie  same  way.  Mr.  Bump,  in 
his  work  on  Fraudulent  Conveyances,  at  page  514,  gleans  the  rule 
from  all  the  cases  of  the  country,  and  states  it  in  these  explicit 
terms:  *'  The  creditor's  right  to  ixjlief  in  such  case  depends  upon 
the  fact  of  his  having  exhausted  liis  legal  remedies  without  being 
able  to  obtain  satisfaction.  The  best  and  tlie  only  evidence  of  this 
is  the  actual  return  of  an  execution  unsatisfied.  The  ei'cditor  must 
obtain  judgment,  issue  an  execution  and  procure  a  return  of  nuUa 
iona,  before  he  can  file  a  bill  in  equity  to  obtain  sati&'fuction  out  of 
the  property  of  the  debtor  which  cannot  be  reached  ut  law."  In 
Pom.  Eq.  Jur.,  §  1415,  it  is  said:  **  The  general  rule  is,  that  u  judg- 
ment must  be  obtained,  and  certain  steps  taken  toward  enforcing 
or  perfecting  such  judgment,  before  a  party  is  entitled  to  institate 
a  suit  of  this  character.  In  this  there  is  a  uniformity  of  opinion, 
but  the  difficulty  arises  in  determining  exactly  how  far  a  plaintif 
should  proceed  after  he  has  obtained  his  judgment.''  In  a  note, 
the  author  explains:  ^'  Much  of  the  conflict  doubtless  results  from 
the  effect  judgments  and  writs  of  execution  have  in  different  States. 
The  rule  seems  to  be  sustained  by  the  weight  of  authority  that 
before  a  creditors  suit  can  be  brought  to  reach  choses  in  action  and 
personal  property  in  such  a  shape  or  form  or  under  such  conditioDS 
that  no  levy  can  be  made  at  law,  execution  must  have  been  issued 
and  a  return  of  nulla  bona  made."  The  cases  show,  that  in  thosf 
States  where  a  judgment  is  itself  a  lien  upon  land,  an  executio:: 
need  not  issue.  In  such  case  equity  will  proceed  to  make  the  li«: 
effectual.  Among  the  cases  sustaining  the  rule  as  promulgated  ir 
our  own  State,  are  the  following:  Tappan  v.  Bvans,  11  N.  H.  311. 
Smith  v.  Milhtt,  12  R.  I.  59;  Adee  v.  Bigler,  81  N.  Y.  849;  Adtil 
▼.  Butler,  87  N.  Y.  585.    See  also  Howell  v.  Lincks,  87  N.  Y.  637; 
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Suydam  t.  Insurance  Co.y  51  Penn.  St.  394;  Dormtml  y.  Ward,  108 
111.  216;  Brown  t.  Bank,  31  Miss.  454;  Scott  y.  Ware,  64  Ala.  174. 
The  rale  has  been  sustained  by  the  Federal  Supreme  Court  in 
several  casesi  and  in  too  strong  terms  to  suppose  that  it  can  be 
considered  as  reyersed  by  that  court  by  the  obseryations  of  Mr. 
Justice  Stbono,  in  relation  to  it,  in  the  case  of  Case  t.  Beaure- 
gard, 101  U.  8.  688,  a  case  cited  for  the  complainant.  See  Jones 
y.  Green,  1  Wall.  330;  Taylor  y.  Bowker,  111  U.  S.  110. 

We  think  that  outside  of  the  authorities  the  rule  is  a  reasonable 
one.  It  should  not  be  in  the  power  of  a  creditor  to  institute  snob 
an  extraordinary  remedy  against  his  debtor,  for  no  other  reason 
than  that  his  debt  is  oyerdue.  A  debtor  may  be  able  to  relieye 
himself  from  threatening  insolyency  by  the  time  an  execution  is 
obtained  and  demanded  of  him.  His  inability  or  unwillingness  to 
pay  shonld  be  established  by  some  certain  rule.  What  more  reason- 
able one  could  be  deyised  than  that  there  shall  be  a  judgment,  an 
execution  and  a  return  of  nulla  honaf  And  to  remoye  all  uncer- 
tainty the  official  return  is  conclusiye  evidence  that  the  creditor  has 
exhausted  all  legal  remedy  without  succeeding  in  collecting  his 
debt.     It  is  a  beneficent  rule  for  both  parties. 

No  doubt,  there  may  be  exceptions  to  the  rule  requiring  a  return 
of  nulla  bona.  Where  the  common-law  means  can  not  for  excep- 
tional causes  be  made  to  apply,  there  are  cases  which  decide  that 
equity  may  do  what  the  law  would  do  if  it  could  apply.  Wiggin 
y.  Hey  wood,  118  Mass.  514;  Merchants^  Bank  y.  Paine,  13  B.  I. 
592.  But  we  haye  no  opinion  to  express  upon  any  exceptional  and 
hypothetical  case  at  this  time.  Here  there  were  judgments  for 
many  years  existing,  and  no  excuse  is  suggested  or  appears  why 
further  steps  were  not  taken  to  enforce  them. 

Another  question  is  whether  the  statute  of  limitations  applies. 
This  defense  may  be  taken  on  demurrer  where  the  bill  on  its  face 
shows  its  application.  Mooers  y.  Railroad,  58  Me.  279;  Story  Eq. 
PI,  §§  484,  751. 

Although  the  doctrine  of  equitable  limitations  lacks  somewhat 
in  definiteness,  adapting  itself,  as  it  does,  a  good  deal  to  circum- 
stances, still  it  is  well  settled  that  upon  legal  titles  and  legal  de- 
mands courts  of  equity  adopt  and  apply  statutes  of  limitations, 
acting  upon  them  by  analogy  to  the  law.  This  rule  applies  to  most 
V^l  ^^estions  in  equity.  Itdoesnotgenerally  apply  in  cases  of  express 
^' V  trust.  It  may  howeyer  apply  in  cases  arising  out  of  express  trusts^ 
^''  VoL.LII-99 
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where  the  trust  has  been  repudiated  by  the  trustee,  and  he  assamea 
a  position  of  hostility  to  it.  Besides  applying  the  legal  doctrine  of 
limitations,  equity  has  a  favorite  doctrine  of  its  own  which  allows 
a  defense  to  be  based  on  a  mere  lapse  of  time  and  the  staleness  of  a 
claim,  denominated  laches^  if  the  delay  has  been  of  a  passive  char- 
acter, and  acquiescence  under  other  circumstances.  The  defense  of 
laches  or  acquiescence  is  independent  of  the  statutory  rules  of  limi- 
tation,  and  where  no  statute  directly  governs  the  case,  may  be 
founded  on  a  delay,  either  longer  or  shorter  than  the  statutory  pe- 
riod. And  so  the  defendants  in  the  present  case  set  up  both  the 
legal  and  the  equitable  defense.     Story  Eq.  Jur.,  §  15^0,  et  seq. 

Before  making  an  application  of  these  principles  to  the  case  at 
bar,  it  is  necessary  to  know  just  what  facts  are  alleged.  Opposite 
counsel  widely  differ  as  to  the  meaning  of  the  bill.  The  bill  seems 
to  be  in  some  respects  uncertain  and  contradictory. 

The  complainants'  counsel  insists  that  the  bill  makes  the  oflScera 
of  the  company  official  and  not  individual  defendants,  and  that  it 
is  really  a  proceeding  against  the  corporation  only.  There  could  be 
such  a  bill,  that  is,  one  against  the  corporation  only,  making  the 
officers  of  the  corporation  parties  only  for  the  purpose  of  obtaining 
from  them  a  discovery.  Such  a  practice,  although  anomalous  and 
never  much  encouraged,  grew  np  at  an  early  period  when  a  person 
interested  in  a  cause  was  incompetent  to  t^tify.  Story  Eq.  Jar., 
§  1501;  Story  Eq.  PL,  §  235;  1  Dan.  Oh.  179.  But  relief  should 
not  be  prayed  for  in  the  bill,  and  if  it  is,  demurrer  lies.  Not  gen- 
eral demurrer  however.  The  defendant  should  answer  as  to  the 
discovery,  and  demur  as  to  the  relief.  But  after  a  general  demur- 
rer is  overruled  the  defendant  may  demur  ore  tenus  to  the  prayer 
for  relief;  as  there  is  no  other  way  of  properly  removing  the  incon- 
sistency from  the  bill.  Many  v.  Beehnan  Iron  Co.,  9  Paige,  188; 
Wright  v.  Dame,  1  Met.  237.  But  we  do  not  see  how  it  is  possible 
to  avoid  the  conclusion  that  the  officers  are  made  personal  parties 
to  this  bill.  They  are  charged  with  malversation  in  the  company's 
affairs,  and  the  bill  asks  for  special  relief  against  them  for  money 
and  property  alleged  to  be  in  their  hands. 

If  it  were  a  bill  against  the  company  only,  charging  that  the 
company  now  has  assets  in  its  hands,  or  what  would  be  the  same 
thing,  assets  held  by  agents  for  the  company,  it  is  evident  enough 
that  the  statute  would  not  be  a  bar.  The  complainant  has  debts 
and  is  entitled  to  coUect  them  if  the  company  has  property.    And  a 
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lien  established  upon  any  property  of  the  company  attaches  to  the 
property,  although  in  its  agents'  and  servants'  hands,  if  held  by 
them  for  the  company. 

But  it  is  altogether  another  and  different  thing  to  charge  that  the 
company  did  have  funds  or  assets  some  ten  to  fifteen  years  ago^ 
which  at  that  time  were  wrongfully  converted  by  its  agents  to  their 
own  use.  A  bill  against  the  company  for  such  acts  of  its  officers 
would  be  valueless  to  creditors,  unless  the  officers  are  made  per* 
Bonally  and  individually  parties  thereto.  A  judgment  against  the 
company  would  not  be  a  judgment  against  them.  It  is  not  an  in 
rem  judgment  that  is  obtainable.  And  here  again  we  are  at  a  loss 
to  know  exactly  what  the  bill  means.  It  alleges  fraud,  but  does  not 
recite  whether  it  was  practiced  by  the  officers  upon  the  company 
or  creditors.  It  alleges  conversion,  but  does  not  intimate  whether 
assented  to  by  the  company  or  not.  The  complainant  does  not 
narrate  his  grievance  frankly.     There  is  a  hidden  meaning. 

If  it  is  sought  to  reach  funds  which  the  officers  of  the  company 
actually  received  from  or  for  the  company  and  converted  to  their 
own  use  in  1871,  we  think  the  complainants'  claim  against  the  offi- 
cers is  barred  by  the  statute  of  limitations,  and  also  by  his  laches; 
or  if  it  is  possible  that  the  statute  would  not  begin  to  run  until  a 
return  of  nulla  bona,  then  by  his  laches  in  the  long  delay  before  ob- 
taining a  return  of  nulla  bona  and  prosecuting  this  suit.  The  bill 
was  commenced  in  1881.  All  of  the  judgments  produced  were  re- 
covered as  early  as  1866,  except  one  recovered  in  1879,  and  that 
was  merely  the  renewal  of  another  judgment  recovered  in  1867,  a 
fact  upon  our  own  records  of  which  we  can  take  judicial  notice. 
Of  course  there  may  be  causes  or  excuses  preventing  the  operation 
of  the  statute.     None  are  suggested  or  appear  here. 

There  is  no  doubt  that  the  property  of  a  corporation  is  a  trust 
fund  pledged  to  the  payment  of  its  debts,  and  that  directors  hold 
the  same  under  an  implied  or  constructive  trust  for  the  benefit  of 
creditors.  It  is  not  an  express  trust;  not  a  purely  equitable  trust; 
not  such  a  trust  as  exists  between  the  directors  and  the  company, 
(and  even  that  relation  is  perhaps  not  a  trust  in  a  strict  technical 
sense)  it  is  a  trust  sub  modo  —  in  some  respects  analogous  to  a  trust 
—  something  which  the  law  for  equitable  purposes  construes  to  be 
a  trust.  It  is  a  charge  on  property  rather  than  any  right  or  inter- 
est in  it.  There  is  no  contract  obligation,  no  direct  privity,  be- 
tween stockholders  and  the  creditors  of  a  company.    See  Perry 
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'i  rusts  (3d  ed.)»  §  166.  It  is  an  equitable  lien  to  aid  in  the  enforce- 
ment of  a  legal  right;  to  aid  in  collecting  a  debt.  Story  says  (£q. 
JxxT.,  §  1252) :  **  Perhaps  to  this  same  head  of  implied  trusts  upon 
presumed  intention,  although  it  might  well  be  deemed  to  fall  under 
the  head  of  constmctiye  trusts  by  operation  of  law,  we  may  refer 
that  class  of  cases,  where  the  stock  and  other  property  of  private 
corpon^tions  is  deemed  a  trust  fund  for  the  payment  of  the  debts 
of  the  corporation. ''  Mr.  Thompson,  a  writer  on  the  liability  of 
directors  of  corporations,  says:  ^^The  directors  of  a  corporation 
are  not  trustees  for  its  creditor  in  the  same  sense  in  which  an  agent 
is  the  trustee  of  his  principal.  In  this  sense  they  are  the  trusteed 
•of  the  shareholders  who  have  elected  them  to  act  as  such,  and  not 
trustees  of  strangers  to  the  shareholders."  6  South.  Law  Rev.  (N. 
S.)  403.  In  Poole's  case,  9  Ch.  Diy.  322,  Jbssel,  M.  R.,  says  the 
same  thing.  In  Pom.  Eq.  Jur.,  §  1047,  the  directors'  liability  to 
creditors  of  the  company  is  classified  with  constructive  trusts,  al- 
though the  author  doubts  the  propriety  of  calling  it  as  much  of  a 
trust  as  even  that.    Pom.  Eq.  Jur.,  §  1044,  et  seq. 

Constructive  trusts  and  all  trusts,  save  purely  equitable  or  express 
trusts,  are  in  equity  subject  to  the  statute  of  limitations.  Wood 
Limitations,  §  58,  and  cases  in  note.  It  is  there  said:  ''  With 
respect  to  the  operation  of  the  statute  of  limitations  upon  cases  of 
trusts  in  equity,  the  distinction  is,  if  the  trust  be  constituted  by 
act  of  the  parties,  the  possession  of  the  trustee  is  the  possession  of 
the  cestui  que  trust,  and  no  length  of  such  possession  will  bar;  but 
if  a  party  is  to  be  constituted  a  trustee  by  the  decree  of  a  court  of 
equity,  founded  on  fraud,  or  the  like,  his  possession  is  adverse,  and 
the  statute  of  limitations  will  run  from  the  time  that  the  circum- 
stances of  the  fraud  were  discovered."  Again  the  author  (§  215) 
expresses  the  same  proposition  in  these  other  words:  **  One  who 
is  not  actually  a  trustee,  but  upon  whom  that  character  is  forced 
by  a  court  of  equity,  only  for  the  purpose  of  a  remedy,  may  avail 
himself  of  the  statute."  The  doctrine  could  not  be  more  satisfac- 
torily stated.  The  authorities  support  this  principle  with  great 
unanimity.  A  few  only  need  be  cited,  those  more  especially  of  the 
class  of  constructive  trust  cases  to  which  the  present  case  belongs. 
Baker  v.  Bank,  9  Met.  182;  Peabody  v.  Flinty  6  Allen,  52;  Farnam 
V.  Brooks,  9  Pick.  212;  Kane  v.  Bloodgood,  7  Johns.  Ch.  90; 
Stringer's  case,  4  Ch.  App.  475;  In  re  Alexandra  Palace  Oo.,  21 
Ch.  Div.  149;  Carrol  v.  Green,  92  XJ.  S.  509. 
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It  is  not  inferable  from  the  bill  that  the  acts  of  the  directors  in 
1871  were  of  a  character  sach  as  to  constitute  a  breach  of  trust 
existing  between  them  and  the  company,  which  would  not  be  barred 
by  the  statute.  But  if  it  were  so,  it  is  not  perceived  that  it  would 
make  the  creditoi-s'  claim  better.  The  acts  might  be  without  the 
statute  as  to  the  company,  and  within  it  as  to  creditors.  The  right 
of  the  one  is  distinct  from  the  right  of  the  other,  and  independent 
of  it.  Directors  may  be,  liable  to  creditors  without  any  liability  to 
the  company  or  its  stockholders.  We  do  not  see  how  the  creditors* 
claim  is  enlarged  or  lessened  by  any  claim  of  the  company  against 
the  stockholders.  They  are  not  the  same.  SheL  Snbrogation  and 
cases.  Smith  y.  Hurd^  12  Met.  371;  Hersey  v.  Veaziey  24  Me.  9; 
Smiihy.  Poor,  40  Me.  415.  It  may  be  otherwise,  under  the  English 
statutes  providing  for  winding  up  the  business  of  public  companies, 
under  which  the  liquidator  represents  shareholders  and  creditors 
alike.  In  re  National  Funds  Assurance  Co.,  10  Ch.  Div.  118; 
FlitcrofPs  case,  21  Ch.  Div.  519.  But  under  our  practice  the 
remedy  is  nothing  more  than  an  assistant  and  collateral  proceeding 
in  equity  employed  by  a  creditor  to  collect  a  legal  debt. 

Although  there  is  serious  question  as  to  the  meaning  of  the  bill 
so  far  as  bearing  upon  the  question  of  laches  or  limitation,  there 
can  be  no  doubt  upon  the  first  point  discussed  by  us,  and  therefore 
the  conclusion  must  be, 

Demurrer  sustained. 

Waltoxt,  Libbby,  Emery,  Foster  and  Haskell,  JJ.,  concurred. 
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A  xallwaj  pMsenger  was  euTied  a  little  past  the  station  of  his  destiiiatloa  oo  a 
dark  night,  and  on  leaving  the  train  was  misinfonned  hj  the  condaetor  as  to 
where  he  was,  bat  being  acquainted  with  the  neighboihood  he  soon  diaooT- 
eied  the  mistake.  If  he  had  got  off  where  he  was  told  he  had,  it  was  his  in* 
tention  to  follow  the  track,  and  cross  a  colyert,  although  he  might  have 
avoided  it,  but  he  pursued  his  wbj  intending  to  cross  another  culvertb  He 
fell  into  this  and  was  hurt.  Held,  that  the  company's  negligenee  was  not 
the  proximate  cause  of  the  injury.* 

ACTION  for  personal  injury  by  negligence.     The  opinion  stfttes 
the  case.    The  defendant  had  judgment  below. 

Blodget  &  Patchin  and  (7.  /.  Walkery  for  appellant. 
W.  L.  Webher  and  0.  F.  Wisner,  for  appellee. 

OoOLiSY,  C.  J.     Action  to  recover  damages  for  a  personal  injurj 
The  facts  as  they  appeared  on  the  trial  were  as  follows: 

*  See  ikotes,  50  Am.  Rep.  81,  596,  608. 
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The  plaintiff  resides  in  the  township  of  Huron,  a  few  miles  eajst 
of  Belden  station  on  the  road  of  defendant.  He  was  at  Wayne  sta- 
tion on  the  evening  of  January  12,  1883,  awaiting  the  train  which 
was  to  go  south  past  Belden  in  the  night.  The  train  left  Wayne  at 
3:05  in  the  morning  of  the  13th,  and  he  procured  his  ticket  and 
took  passage  for  Belden,  where  the  train  was  due  at  3:30.  The 
night  was  dark,  cold  and  wet.  The  train  stopped  when  "Belden*' 
was  called,  and  plaintiff  got  off.  Belden  was  only  a  iSag  station  for 
this  train,  and  there  was  no  one  in  charge  of  the  station-house,  and 
no  light  there.  When  plaintiff  got  off  the  train  he  was  told  by  the 
brakeman  or  conductor  that  they  had  run  by  the  station  about  two 
car  lengths,  and  he  replied  that  if  that  was  all  it  was  no  matter  as 
he  had  to  go  that  way.  An  east  and  west  highway  crosses  the  rail- 
road about  twenty-four  rods  south  of  the  station-house,  which  the 
plaintiff  would  take  in  going  to  his  home.  If  he  was  two  car  lengths 
beyond  the  station-house,  he  would  still  be  north  of  the  highway; 
and  supposing  that  to  be  the  case,  he  followed  the  tract  along  south 
in  preference  to  going  back  to  the  station-house  from  which  a  pas- 
vsage  east  of  the  track  would  have  led  him  to  the  highway.  The 
plaintiff  knew  the  place  well,  and  knew  that  on  the  track  he  must 
cross  an  open  cattle-guard  to  reach  the  highway.  He  had  crossed 
this  before,  and  sometimes  found  a  plank  laid  over  it.  Passing  on 
he  soon  came  to  trees  which  he  knew  were  some  distance  south  of 
the  highway,  and  he  then  knew  the  information  given  him  as  to 
where  he  was  when  he  alighted  from  the  train  was  erroneous.  He 
turned  about  to  retrace  his  steps,  and  following  the  track  in  the  di* 
rection  of  the  highway.  This  he  did  carefully,  because  it  was  very 
dark,  and  he  knew  there  was  an  open  cattle-guard  on  the  south  side 
of  the  highway,  as  well  a&  on  the  north  side.  He  was  looking  for 
this  cattle-guard  constantly  and  carefully.  There  were  burning 
kilns  near  to  the  track  on  his  right,  and  the  smoke  from  these 
affected  his  eyes,  but  he  saw  a  switch  light  which  he  knew  was  near 
the  crossing,  but  which  at  the  time  was  too  dim  to  aid  him.  He 
continued  to  approach  the  cattle-guard  carefully,  intending  if  there 
was  a  timber  or  plank  over  it  to  cross  upon  that;  and  if  not,  then 
to  pass  down  into  it  and  climb  out.  In  the  dim  light  he  saw  what 
lio  believed  to  be  the  cattle-guard,  which  seemed  to  be  several  paces 
-off,  but  at  the  very  next  step  one  foot  slipped,  and  as  he  attempted 
to  save  himself  by  springing  upon  the  other  the  other  foot  caught, 
and  he  was  precipitated  into  the  cattle-guard,  and  received  an  in- 
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jury  of  a  veiy  serious  and  permanent  natarc.  He  was  for  a  time 
senseless^  bat  then  succeeded  in  drawing  himself  out  by  his  elbows 
— not  being  able  to  use  his  lower  limbs  —  and  with  great  difficulty 
he  reached  a  neighboring  tayem,  where  he  was  cared  for. 

On  the  trial  a  claim  was  made  on  the  part  of  the  defense  that 
the  plaintiff  was  negligent  in  following  the  railroad  track  bac-k  t  » 
the  cattle-guard  and  in  attempting  to  cross  it,  when  he  might  hare 
left  the  track  to  the  right  and  passed  along  the  field  until  he  came- 
to  the  highway;  and  evidence  was  given  to  show  that  he  would 
have  encountered  no  impediments.  But  in  such  a  night  as  this 
was,  it  is  not  dear  that  the  field  woald  have  afforded  a  safer  pas- 
sage than  the  highway;  and  his  failure  to  take  it  would  at  most 
only  raise  a  question  of  negligence  on  his  part  which  would  neces- 
sarily go  to  the  jury.  Detroit,  etc.y  R,  Co.  v.  Van  Steinburg,  17 
Mich.  118;  Billings  v.  Breinig,  45  Mich.  72;  Chicago^  etc,  R.  Co. 
V.  Miller,  46  Mich.  537;  Marcott  v.  Marquette,  etc.,  R.  Co.,  47  Mich. 
7.  In  this  case  the  court  took  the  case  from  the  jury,  and  directed 
a  verdict  for  the  defendant. 

This  direction  is  understood  to  have  been  given  on  the  ground 
that  the  injury  which  the  plaintiff  suffered  was  not  proximate  to 
the  wrong  attributable  to  the  defendant,  and  for  that  reason  would 
not  support  an  action. 

The  wrong  of  the  defendant  consisted  in  carrying  the  plaintiff 
past  the  station,  and  then  giving  him  erroneous  information  as  to 
where  he  was.  If  the  injury  suffered  was  not  a  proximate  conse- 
quence of  this  wrong,  the  instruction  of  the  court  was  right;  other- 
wise not.  The  difficulty  here  is  in  determining  what  is  and  what 
is  not  a  proximate  consequence  in  contemplation  of  law. 

For  the  plaintiff  the  cases  are  cited  in  which  it  has  been  held 
that  one  whose  negligence  causes  a  fire  by  the  spreading  of  which 
the  property  of  another  is  destroyed  is  liable  for  the  damages,  thoogh 
the  property  for  which  compensation  was  claimed  was  only  reached 
by  the  fire  after  it  had  passed  through  intervening  fields  or  build- 
ings. Kellogg  v.  C.  A  N.  W.  R.  Co.,  26  Wis.  223;  &  a,  7  Abl 
Bep.  69;  Pent  v.  Toledo,  etc.,  R.  Co.,  59  HL  349;  &  o.,  14  Am.  Bep. 
13;  Wiley  v.  West  Jersey  R.  Co.,  44  N.  J.  Law,  248;  Milwaukee,  ete^ 
R.  Co.  V.  Kellogg,  94  XT.  S.  469.  But  these  cases,  we  think,  are 
not  analagous  to  the  one  before  us.  The  negligent  fire  was  the- 
direct  and  sole  cause  of  the  injury  in  each  instance,  and  there  was. 
no  intervening  cause  whatever.    The  cases  are  in  harmony  with 


JUNE  TEEM,  1884.  79J 


Lewis  Y.  Flint  and  Pere  Marquette  Railroad  Company. 

Hoyt  y.  Jeffers,  80  Mich.  181.  The  case  of  Pennsylvania  Co.  v. 
ffoagland^  78  Ind.  203,  seems  at  first  view  to  be  more  in  point. 
The  action  in  that  case  was  brought  by  a  woman,  who  in  conse> 
quence  of  misinformation  on  the  part  of  the  person  in  charge  of  a 
railroad  train,  left  the  car  in  the  night-time  at  the  wrong  stopping 
j)lace,  and  wandered  abont  for  an  hoar  or  more  before  she  could 
find  shelter,  taking  cold  from  exposure.  But  here,  as  in  the  other 
cases  cited,  there  was  no  cause  intervening  the  wrong  complained 
of  and  the  resulting  injury,  and  the  question  of  proximate  cause 
does  not  appear  to  have  been  raided  in  the  case.  Smith  v.  Sieam 
Packet  Co.,  86  K.  Y.  408,  is  also  relied  upon,  but  it  is  unlike  this 
in  the  important  particular  that  the  intervening  cause,  which  after 
the  first  wrong  on  the  part  of  the  defendant  operated  to  bring 
injury  to  the  plaintiff,  was  a  neglect  of  proper  care  which  the  court 
held  was  due  from  the  defendant  to  the  plaintiff  under  the  circum- 
stances,  so  that  all  the  injury  received  was  a  proximate  result  of  the 
defendant's  neglect  of  duty. 

The  case  of  Brown  v.  Chicago,  Mil.  <&  St.  Paul  Ry.  Co.,  54  Wis. 
342;  s.  c,  41  Am.  Bep.  41,  more  nearly  resembles  the' present  case 
than  any  other  to  which  our  attention  has  been  called  by  counsel 
for  the  plaintiff.  The  facts,  as  stated  in  the  prevailing  opinion, 
are  the  following:  The  plaintiffs  with  their  child,  seven  years  old, 
were  being  carried  on  defendant's  cars,  with  Mauston  for  their  des- 
tination, and  when  they  arrived  at  a  station  three  miles  east  of 
Mauston  they  left  the  train,  under  the  direction  of  the  brakeman, 
who  told  them  they  were  at  Mauston.  It  was  in  the  night;  it  was 
cloudy  and  wet;  there  was  a  freight  train  standing  on  a  side  track, 
whnre  they  were  put  off  the  train;  there  was  no  platform  and  no 
lights  visible,  except  on  the  freight  train.  Plaintiffs  soon  ascer- 
tained they  were  not  at  Mauston,  but  did  not  know  where  they  were. 
They  did  not  see  the  station-honse  though  there  was  one,  hidden 
from  their  view  by  the  freight  train.  They  supposed  they  were  at 
a  place  two  miles  east,  where  the  train  sometimes  stopped  but  where 
there  was  no  station-house.  They  started  west  on  the  track  toward 
Manton,  expecting  to  find  a  house  where  they  might  stop,  but  did 
not  find  one  antil  they  came  to  a  bridge  within  a  mile  of  Mauston, 
and  then  they  thought  it  easier  to  go  on  to  that  place  than  to  seek 
shelter  at  the  hoose,  which  was  a  considerable  distance  from  the 
track.  Mrs.  Brown  was  pregnant  at  the  time,  and  when  she  arrived 
at  Mauston  was  quite  exhausted.  She  had,  during  the  night,  severe 
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painSy  which  continaed  from  time  to  time,  and  were  followed  by 
flowing,  and  at  length  by  a  miscarriage,  inflammation  and  seriouB 
illness.  The  plaintiffs  claimed  that  the  miscarriage  and  subsequent 
sickness  were  all  caused  by  the  walk  Mrs.  Brown  was  compelled  to 
take  to  get  from  the  place  where  they  were 'left  by  the  train  to 
Mauston,  and  the  question  in  the  case  was  whether  the  defendant 
was  liable  for  the  injury  to  Mrs.  Brown,  admitting  it  to  have  been 
caused  by  her  walk.  The  majority  of  the  court,  finding  that  ^' there 
was  no  intervening  independent  cause  of  the  injury  other  than  the 
.act  of  the  defendant,"  and  that  *^  all  the  acts  done  by  the  plaintiib 
And  from  which  the  injury  flowed,  were  rightful  on  their  part,  and 
•compelled  by  the  act  of  the  defendant,"  held  that  "the  injury  to 
Mrs.  Brown  was  the  direct  result  of  the  defendant's  negligence, 
and  that  such  negligence  was  the  proximate  and  not  the  remote 
cause  of  the  injury,"  quoting  Lord  Ellenborocqh  in  Jones  y. 
Boyce,  1  Stark.  493,  that  ''  if  I  place  a  man  in  such  a  situation 
that  he  must  adopt  a  perilous  alternative,  I  am  responsible  for  the 
^consequences." 

The  case  of  Pullman  Palace  Car  Co.  v.  Barkery  4  CoL  344;  s.  c, 
34  Am.  Bep.  89,  is  opposed  to  the  case  in  Wisconsin,  as  are  also 
Hobbs  V.  London  £  S.  W.  R.  Co.,  L.  R.,  10  Q.  B.  Ill,  and  FrancU 
y.  St.  Louis  Transfer  Co.,  5  Mo.  App.  7.  But  it  is  not  necessary  to 
express  any  opinion  upon  the  conflict  which  these  cases  disclose, 
because  in  the  case  before  us  there  was  an  independent  cause  inter- 
vening the  fault  of  the  defendant  and  the  injury  the  plaintiff  sus- 
tained, and  from  which  the  injury  resulted  as  a  direct  and  immedi- 
ate consequence. 

To  show  what  is  understood  by  intervening  cause,  it  maybe  use- 
ful to  refer  to  a  few  cases.  Ltvie  v.  Janson,  12  East,  648,  was  a  case 
of  insurance  on  a  ship  warranted  free  of  American  condemnation. 
In  sailing  out  of  New  York  she  was  damaged  by  perils  of  the  sea, 
stranded  and  wrecked  on  Governor's  island,  and  then  seized  and 
condemned.  It  was  the  peril  of  the  sea  that  caused  the  vessel  to  be 
>seized  and  condemned;  but  as  the  condemnation  was  the  proximate 
cause  of  the  loss,  the  insurers  were  held  not  liable.  A  similar  case 
is  Delano  v.  Ins.  Co.,  10  Mass.  354,  where  a  like  result  was  reached. 

In  Tisdale  v.  Norton,  8  Met.  388,  the  facts  were  that  a  highway 
was  defective,  and  the  plaintiff,  who  was  using  it,  went  ont  of  it 
into  the  adjoining  field,  where  he  sustained  an  injury.  He  brought 
suit  against  the  town,  whose  duty  it  was  to  keep  the  highway  in 
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repair.  But  the  court  held  that  only  as  a  remote  cause  could  the 
injury  of  the  plaintiff  be  said  to  be  due  tc  the  detect  in  the  highw^. 
The  proximate,  not  the  remote,  cause  is  that  which  is  referred  to 
in  the  statute  which  gives  an  action  against  the  town,  and  the  proxi- 
mate cause  in  this  case  was  outside  the  highway,  not  within  it. 

In  AfUhany  y.  8latd,  11  Met.  290,  the  plaintiff,  who  was  con- 
tractor with  a  town  to  support  for  a  specified  time  and  for  a  fixed 
sum  ail  the  town  paupers  in  sickness  and  in  health,  brought  suit 
against  one  who,  it  was  alleged,  had  assaulted  and  beaten  one  of  the 
paupers,  as  a  consequence  of  which  the  plaintiff  was  put  to  increased 
expense  for  care  and  support;  but  the  action  was  held  not  main- 
tainable. 

In  Silver  y.  Frazier,  3  Allen,  382,  it  was  decided  that  a  principal, 
whose  agent  has  disobeyed  his  instructions,  induced  to  do  so  by  the 
false  representations  of  a  third  party,  cannot  maintain  an  action 
against  such  third  party  for  the  damage  sustained.  Said  Bigelow, 
G.  J.:  ''The  alleged  loss  or  injury  suffered  by  the  plaintiff  is  not 
the  direct  and  immediate  result  of  the  defendant's  wrongful  act. 
Stripped  of  its  technical  language,  the  declaration  charges  only  that 
the  agent  employed  by  the  plaintiff  to  do  a  certain  piece  of  work 
disobeyed  the  orders  of  his  principal,  and  was  induced  to  do  so  by 
the  false  statements  of  the  defendant.  In  other  words,  the  plaintiff 
alleges  that  his  agent  yiolated  his  duty  and  thereby  did  him  an  in- 
jury, and  seeks  to  recoyer  damages  therefor  by  an  action  against  a 
third  person,  on  the  ground  that  he  induced  the  agent  by  false  state- 
ments to  go  contrary  to  the  orders  of  his  principal.  Such  an  action 
is,  we  believe,  without  precedent.  The  immediate  cause  of  injury 
and  loss  to  the  plaintiff  is  the  breach  of  duty  of  his  agent  This  is 
the  proximate  cause  of  damage.  The  motives  or  inducements  which 
operated  to  cause  the  agent  to  do  an  unauthorized  act  are  too  remote 
to  furnish  a  good  ground  of  action  to  the  plaintiff." 

In  Dubuque  Wood  S  Coal  Assort  v.  Dubuque^  30  Iowa,  176,  the 
facts  were  that  the  plaintiff  had  a  quantity  of  wood  deposited  at  one 
end  of  a  bridge,  which  was  to  be  taken  over  the  bridge  into  the  city 
of  Dubuque.  The  bridge  was  out  of  repair,  and  while  awaiting 
repair  by  the  city,  whose  duty  it  was,  the  wood  was  carried  away  by 
a  flood.  The  plaintiff  sued  the  city  for  the  value  of  his  wood,  but 
it  was  held  he  could  not  recover.  Beck,  J.,  in  deciding  the  case, 
illustrates  the  principle  as  follows :  "  An  owner  of  lumber  deposited 
upon  the  levee  of  the  city  of  Dubuque,  exposed  to  the  floods  of  the 
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riyer,  starts  with  his  team  to  remove  it  A  bridge  built  by  the  city 
which  he  attempts  to  cross,  from  defects  therein  falls,  and  his  horsea 
are  killed.  By  the  breaking  of  the  bridge  and  the  loss  of  his  team^ 
he  is  delayed  in  removing  his  property.  On  accoant  of  this  delay 
his  lumber  is  carried  away  by  the  flood  and  lost.  The  proximate  eon- 
sequence  of  the  negligence  of  the  city  is  the  loss  of  his  horses.  'I'he 
secondary  consequence,  resulting  from  the  first  consequence,  is  the 
delay  in  removing  the  lumber,  which  finally  caused  its  loss.  Damage 
on  account  of  the  first  is  recoverable,  but  for  the  second,  is  denied/' 

Similar  to  this  are  Daniels  v.  BaUantine,  23  Ohio  St.  532;  s.  c.» 
13  Am.  Eep.  264;  and  McClary  v.  Sioux  City,  etc.,  R.  Co.,  3  Neb. 
44;  s.  c,  19  Am.  Kep.  631.  In  each  of  these  cases  the  negligence 
of  the  defendant  left  the  property  of  the  plaintiff  where,  by  an  act 
of  God  —  in  one  case  a  flood,  and  in  the  other  a  tornado  —  it  was 
lost  or  injured,  and  in  each  the  act  of  Ood,  and  not  the  negligence, 
was  held  to  be  the  proximate  cause  of  injury. 

In  Scheffer  v.  Railroad  Co.,  105  U.  S.  249,  it  appeared  that  by 
a  collision  of  railroad  trains  a  passenger  was  injured,  and  becom- 
ing thereby  disordered  in  mind  and  body,  he,  some  eight  months 
thereafter,  committed  suicide.  Action  was  brought  against  the 
railroad  company  as  the  negligent  cause  of  his  death.  Miller,  J. , 
speaking  for  the  court,  and  referring  to  Insurance  Co.  v.  Tweed.  7 
Wall.  44,  and  Milwaukee,  etc.,  R.  Co.  v.  Kellogg,  94  XT.  S.  469,  said: 
**  The  proximate  cause  of  the  death  of  Scheffer  was  his  own  act  of 
self-destruction.  It  was  within  the  rule  in  both  these  cases  a  new 
cause,  and  a  sufficient  cause  of  death.  The  argument  is  not  sound 
which  seeks  to  trace  this  immediate  cause  of  the  death  through  the 
previous  stages  of  mental  aberration,  physical  suffering,  and  eight 
months'  disease  and  medical  treatment  to  the  original  accident  on 
the  railroad.'' 

In  Bosch  V.  Burlington,  etc.,  R.  Co.,  AA  Iowa,  402;  8.  c,  24  Am. 
Kep.  754,  the  plaintiff's  house  took  flre,  and  the  fire  department, 
because  as  was  alleged,  of  the  wrongful  occupation  and  expansion 
of  the  river  bank,  were  unable  to  get  to  the  river  to  obtain  water 
for  putting  out  the  flre.  Plaintiff  sued  the  defendant  for  the  loss 
of  his  property,  but  the  court  said  the  acts  of  defendant  complained 
of  '^  have  no  connection  with  the  flre,  nor  with  the  hose  or  other 
apparatus  of  the  flre  companies.  They  are  independent  acts,  and 
their  influence  in  the  destruction  of  plaintiff's  property  is  too  re- 
mote to  be  made  the  basis  of  recovery." 
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In  this  last  case,  JUeicUlic  Cofnpression  Co.  y.  HaUraad  Go*,  109 
Mass.  277;  8.  o.,  12  Am.  Rep.  689,  was  referred  to  and  distin- 
guished. The  facts  there  were  that  the  plaintiff's  building  was  on 
fire,  and  water  was  being  thrown  upon  it  through  hose,  when  an 
engine  of  the  defendant  was  recklessly  run  upon  the  hose  and  sev- 
ered it,  thereby  defeating  the  efforts  to  extinguish  the  fire,  which 
otherwise  were  likely  to  succeed.  In  that  case  the  relation  of  the 
plaintiff's  injury  to  the  defendant's  act  was  direct  and  immediate. 
So  it  was  also  in  Billman  y.  IndianapoUSy  etc.,  R,  Oo.f  76  Ind.  166; 
8.  c,  40  Am.  Rep.  230;  Lane  y.  Atlantic  Works,  111  Mass.  136,  and 
Bicker  y.  Freeman,  50  N.  H.  420;  s.  c,  9  Am.  Rep.  269  — all  of 
which  are  ruled  by  the  Squib  case  {Scott  y.  Shepherd,  2  W.  BL  892); 
and  so  perhaps  are  Fairbanks  v.  Kerr,  70  Penn.  St  90;  s.  c,  10 
Am.  Rep.  664;  and  Lake  y.  MiUiken,  62  Me.  240;  s.  c,  16  Am. 
Rep.  456. 

In  Henry  y.  St.  Louis,  etc.,  R.  Co,,  76  Mo.  288;  s.  c,  43  Am. 
Rep.  762,  it  appeared  that  the  plaintiff  was  wrongfully  commanded 
to  get  off  a  caboose  of  the  defendant,  where  he  had  a  right  to  be. 
He  obeyed  the  command,  and  while  upon  the  ground,  stepped  upon 
a  track,  where  he  was  run  upon  and  injured  by  a  train.  Houoh, 
J.,  speaking  for  the  court  said:  ^^ It  is  perhaps  probable  that  if  the 
plaintiff  had  not  been  ordered  out  of  the  caboose,  he  would  not 
haye  been  injured,  but  this  hypothesis  does  not  establish  the  legal 
relation  of  cause  and  effect  between  the  expulsion  and  the  injury. 
If  the  plaintiff  had  not  left  home  he  certainly  would  not  haye  been 
injured  as  he  was,  but  his  leaying  home  could  not  therefore  be  de- 
clared to  be  the  cause  of  his  injury.  As  the  plaintiff's  injury  was 
neither  the  ordinary,  natural  nor  probable  consequence  of  his  ex- 
pulsion from  the  caboose,  such  expulsion,  howeyer  it  might  excite 
our  indignation,  in  the  absence  of  any  regulation  of  the  defendant 
to  justify  it,  cannot  be  considered  in  this  action,  and  the  legal  as- 
pect of  the  case  is  precisely  the  same  that  it  would  haye  been  if  no 
such  expulsion  had  taken  place.  It  is  to  be  regarded  as  if  the 
plaintiff  had  gone  to  the  caboose  and  could  not  get  in  because  it 
was  locked,  or  being  able  to  get  in,  choso  to  remain  outside." 

Further  reference  to  authorities  is  needless.  The  application  ol 
the  rule  that  the  proximate,  not  the  remote  cause  is  to  be  regarded, 
is  obscure  and  difficult  in  many  cases,  but  not  in  this.  By  the 
wrong  of  the  defendant  the  plaintiff  was  carried  past  the  station 
where  he  had  a  right  to  be  left,  and  beyond  where  he  had  a  right, 
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from  the  information  received  from  defendant's  servants^  to  sup- 
pose he  was  when  he  left  the  car.  For  any  injury  orinoonyenience 
naturally  resulting  from  the  wrong,  and  traceable  to  it  as  the 
proximate  cause^  the  defendant  may  be  held  responsible.  But  be- 
fore  any  injury  had  been  sustained,  the  plaintiff  discoTered  where 
he  was  and  started  back  for  the  road  which  he  had  intended  to 
take.  Whatever  danger  there  was  to  be  encountered  in  the  way 
was  to  be  found  in  the  cattle-guard,  and  this  he  understood  and 
calculated  upon.  Evidently  it-  did  not  appear  to  him  of  a  formid- 
able nature,  for  on  the  supposition  that  he  was  north  of  the  high- 
way when  he  left  the  train  he  had  voluntarily  started  south  with  the 
expectation  of  crossing  the  cattle-guard  on  that  side,  over  which 
he  might  or  might  not  find  a  plank  laid,  when  by  stepping  back  a 
few  rods,  where  he  supposed  the  station-house  to  be,  he  might  pass 
from  thence  out  to  the  highway  by  the  passage-way  for  persons  and 
vehicles  leading  from  the  station-house  to  it,  and  thereby  avoid 
the  cattle-guard  altogether.  It  is  very  clear  that  he  did  not  antio^ 
ipate  danger.  Neither,  probably,  would  any  other  person  have  an- 
ticipated it.  The  crossing  was  a  simple  matter;  it  was  only  to  as- 
certain first  whether  a  plank  or  timber  was  laid  across,  and  if  so,  to 
cross  upon  it,  and  if  not  to  step  down  into  the  excavation  and  oat 
on  the  other  side.  Where  was  he  to  look  for  danger  ?  The  night 
was  dark,  it  is  true;  but  even  by  the  sense  of  feeling  when  he  knew 
he  was  within  a  few  feet  of  the  cattle-guard,  one  would  expect  him 
to  be  able  to  determine  his  exact  location.  But  then  something 
happened  which  it  is  evident  that  the  plaintiff  with  full  knowledge 
of  all  the  facts  did  not  at  all  expect  and  had  not  feared.  Misled 
apparently  by  visual  deception  he  moved  forward  under  a  supposi- 
tion that  the  cattle-guard,  upon  the  brink  of  which  he  already 
stood,  was  some  paces  off,  and  this  deception,  with  the  slipping  of 
his  foot,  concurred  to  produce  the  injury. 

What  was  this  but  pure  accident  ?  It  was  an  event  which  hap- 
pened unexpectedly  and  without  fault.  The  defendant  or  its 
agents  had  not  produced  the  deception  or  caused  the  foot  to  slip; 
and  such  a  wrong  as  the  defendant  had  been  guilty  of  was  in  no 
manner  connected  with  or  related  to  the  injury  except  as  it  was  the 
occasion  for  bringing  the  plaintiff  where  the  accident  occurred.  It 
was  after  the  plaintiff  had  been  brought  there  that  the  cause  of  in- 
jury unexpectedly  arose.  If  lightning  had  chanced  to  strike  the 
plaintiff  at  that  place  the  fault  of  the  defendant  and  its  relation  to- 
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the  injury  would  have  been  the  same  as  now^  and  the  injury  could 
have  been  charged  to  the  defendant  with  precisely  the  same  reason 
as  now.  If  the  accidental  discharge  of  a  gun  in  the  hands  of  some* 
third  person  had  wounded  the  plaintiff  as  he  approached  the  cat- 
tle-guard, the  connection  of  defendant's  wrong  with  the  injury 
would  have  been  precisely  the  same  which  appears  here.  But  the 
proximate  cause  of  injury  in  the  one  case  would  have  been  the  act 
of  God,  in  the  other,  inevitable  accident;  but  not  more  plainly  ac- 
cident than  was  the  proximate  cause  here.  Back  of  that  cause  in 
this  case  were  many  others,  all  conducing  to  bring  the  plaintiff  to 
the  place  of  danger  and  the  injury;  the  act  of  the  defendant  waa 
the  last  of  a  long  sequence;  but  as  between  the  causes  which  pre* 
cede  the  proximate  cause,  the  law  cannot  select  one  rather  than 
any  other  as  that  to  which  the  final  consequence  shall  be  attributed,, 
and  it  stops  at  the  proximate  cause,  because  to  go  back  of  it  would 
be  to  enter  upon  an  investigation  which  would  be  both  endless  and 
useless. 

The  injury  being  the  result  of  pure  accident,  the  party  upon 
whom  it  has  chanced  to  fall  is  necessarily  left  to  bear  it.  No  com* 
pensation  can  be  given  by  law  in  such  cases.  Weaver  v.  Wardy 
Hob.  134;  OibbofM  v.  Pepper,  1  Ld.  Baym.  38;  Losee  v.  Buchanan, 
51  N.  Y.  476;  s.  c,  10  Am.  Rep.  623;  Vincent  v.  Stinehour,  7 
Vt.  62;  8.  c,  29  Am.  Dec.  145;  Morris  v.  Piatt,  32  Conn.  75; 
Brown  y.  Collins,  53  N.  H.442;  s.  c,  16  Am.  Rep.  372;  BizzeUY. 
Booker,  16  Ark.  308 ;  Marshall  v.  Welwood,  38  N.  J.  Law,  339;  s. 
c,  20  Am.  Rep.  394;  Paxton  v.  Boyer,  67  HI.  132;  s.  c,  16  Am, 
Rep.  615;  American  Express  Co.  v.  Smith,  33  Ohio  St.  511;  s.  c, 
31  Am.  Rep.  561;  Plummer  v.  Staie,  4  Tex.  App.  310;  8.  C,  30 
Am.  Rep.  165;  Parrottr.  Wells,  U  Wall.  524;  ffolmes  v.  Mather, 
L.  R.,  10  Exch.  261.  A  case  like  this  appeals  strongly  to  the  sym- 
pathies.    But  sympathy  canhot  rule  the  decision. 

Upon  the  undisputed  facts  of  the  case  the  plaintiff  has  no  right 
of  action  for  the  injury  which  has  befallen  him,  and  the  Circuit 
Court  was  correct  in  so  holding.  The  question  what  judgment 
shall  be  rendered  in  the  case  is  for  the  present  reserved* 

The  other  justices  concurred. 
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Bbown  y.  Oounty  Tbeasubeb. 

(M  MIob.  laS.) 
Mandamus  —  to  exhSrit  records. 

MandamuB  Ilea  to  compel  a  castodian  of  excise  bonds  to  allow  a  dtiiea  inter* 

ested  in  inspecting  them  to  have  access  to  them. 

]Lf  ANDAMXJS.    The  opinion  states  the  case. 

Henry  A.  Chaney,  for  relator. 
Denstnare  J.  Cramer,  for  respondent. 

Sherwood,  J.  The  papers  presented  in  this  case  show  a  meet 
^extraordinary  proceeding  on  the  part  of  the  conntj  treasurer.  A 
member  of  the  board  of  review  of  Ann  Arbor  —  who  had  been  for 
the  two  previous  years  a  supervisor  in  Washtenaw  coanty — on  ap- 
plication to  that  officer  for  permission  to  inspect  a  liquor  bond,  is 
denied  the  privilege  on  the  ground  that  the  treasurer  regards  it  as 
unnecessary  for  the  purpose  stated  by  the  petitioner.  It  is  not  pre- 
tended that  such  purpose  is  an  unlawful  one,  or  that  the  request 
was  not  respectfully  made. 

The  county  treasurer  holds  a  public  office,  and  the  statute  re- 
«quires  the  liquor  bonds  to  be  filed  therein  and  to  be  kept  by  the 
treasurer.  They  thereby  become  public  records,  and  as  such  may 
be  examined  and  copies  taken  thereof,  if  desired  by  any  citizen. 
How.  Stat.,  §  9347.  There  are  many  and  very  good  reasons  why 
citizens  may  and  should  have  this  right.  1st,  as  a  citizen,  to  hold 
the  board,  whose  duty  it  is  to  approve  the  bond,  to  public  account- 
ability for  accepting  insufficient  bonds;  2d,  to  prosecute  sureties 
criminally  when  they  have  falsely  sworn  to  responsibility;  3d,  to  see 
if  there  is  any  sufficient  security  for  any  citizen,  widow,  child  or 
parent  who  may  have  a  right  of  action  for  violations  of  the  license 
law  (which  frequently  occur)  against  the  liquor  seller  and  his  sure- 
tics,  and  to  see  that  they  are  not  forged;  4th,  as  assessor  or  other 
tax  officer,  who  may  desire  to  compel  parties  who  may  have  prop- 
erty, according  to  their  oaths  given  on  justification,  to  pay  their 
share  of  the  taxes,  and  for  many  other  purposes  which  readily  occur 
to  any  one  who  has  given  any  attention  to  the  subject. 
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It  is  no  answer  to  say  that  the  time  has  gone  by  for  performing 
the  official  act  by  the  person  desiring  the  information  sought,  or 
that  the  purpose  intended  in  the  judgment  of  the  respondent  is  not 
a  commendable  or  proper  one,  so  long  as  it  is  not  criminal,  when 
the  inspection  is  desired.  The  law  does  not  vest  in  the  treasurer 
any  such  discretiony  power  to  deprive  the  citizen  of  a  substantial 
right  given  by  the  statute  —  one  in  which  he  may  have  large 
pecuniary  interests,  and  of  which  he  may  be  deprived  if  the  action 
of  the  treasurer  in  this  case  can  be  sustained,  and  the  most  bene- 
ficial object  of  the  act  under  which  the  bond  is  given  defeated. 

City  boards  and  other  officers,  whose  duty  it  is  to  approve  of  these 
bonds,  are  held  to  a  great  extent  to  responsibility  in  taking  proper 
security  in  this  class  of  cases  by  a  just  public  opinion,  from  which 
they  cannot  be  permitted  to  shield  themselves  in  the  course  pursued 
by  this  respondent.  The  real  purpose  of  the  statute  is  that  perfectly 
«afe  bonds  shall  be  taken  for  the  protection  of  all  parties,  and  this 
purpose  must  not  be  defeated  by  proceedings  of  the  sort  complained 
of  in  this  case. 

We  are  all  of  the  opinion  that  the  action  taken  by  the  treasurer 
in  this  case  can  find  no  support  in  law  or  right,  and  should  not  be 
sustained.  If  authority  were  needed  upon  the  construction  of  the 
statute  as  we  have  given  it,  it  will  be  found  in  Ferry  v.  Williams, 
41  N.  J.  L.  332;  s.  c,  32  Am.  Bep.  219,  which  we  fully  approve. 
The  request  of  the  petitioner  was  a  reasonable  one,  and  it  was  the 
duty  of  the  officer  to  comply  with  it  when  made. 

The  writ  of  mandamus  must  be  granted  as  prayed,  with  costs 
against  the  respondent. 

The  other  justices  concurred. 
Vol.  LH  — 101 
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(54  Mleb.  184  ) 
Trutt  — foUawing  misapplied  fund. 

N.  put  |460  into  the  bands  of  W.  in  trast.  W.  deposited  it  in  bank  with  other 
moneys  to  bis  own  credit,  and  afterward  drew  oat  and  applied  to  bis  own  use- 
all  bnt  $91.  Subsequently  be  drew  cbecks  for  that  balance,  and  some  $1,400 
in  anotber  bank,  in  fa^r  of  R.,  to  secure  bim  against  bis  liability  for  W.,  on- 
an  official  bond.    Hdd,  tbat  N.  could  not  recover  bis  money  from  R. 

ASSUMPSIT.    The  opinion  states  the  case.    The  defendant  had 
jadgment  below. 

F.  0.  Clarky  for  appellant 

B.  E  Osbarn,  for  appellee. 

Ohamplin,  J.  Plaintiff  brought  assumpsit,  his  declaration  con- 
taining only  the  common  counts.  It  appears  that  on  the  3l8t  day 
of  December,  1881,  plaintiff  gave  to  one  John  E.  Ward  his  check  on 
the  First  National  Bank  of  Marquette,  Mich.,  for  $469,  payable  to 
the  order  of  John  E.  Ward,  county  treasurer,  for  the  purpose  of  hav- 
ing Ward  pay  to  the  auditor-general,  at  Lansing,  certain  back  taxes 
upon  lands  owned  by  plaintiff,  amounting  to  $468.38.  John  E.  Wanl 
at  this  time  was  county  treasurer  of  Marquette  county,  but  the  cheek 
was  not  received  by  him  in  his  oflBcial  capacity  nor  was  it  any  part  of 
his  official  duty  to  pay  such  taxes.  He  kept  a  bank  account  at  the 
First  National  Bank  of  Marquette,  and  also  at  the  Lansing  National 
Bank  of  Lansing.  So  far  as  appears,  his  undertaking  to  pay  these 
taxes  for  Neely  was  wholly  gratuitous.  He  had  been  in  the  habit  of 
accommodating  parties  in  this  way,  and  kept  a  deposit  in  the  Lansing 
National  Bank  for  this  purpose.  When  any  one  paid  him  money 
to  pay  back  taxes  he  did  not  forward  it  to  Lansing,  but  deposited 
it  at  Marquette,  and  would  draw  checks  in  favor  of  the  auditor 
general  on  the  Lansing  National  Bank.  The  funds  deposited  in 
this  bank  were  made  in  this  wav:  whenever  he  received  in  the  coui"se 
of  his  business  any  exchange  on  Chicago,  New  York  or  Detroit,  he 
sent  it  to  this  bank  at  Lansing,  and  thus  saved  exchange  between 
Marquette  and  Lansing.  When  he  received  the  check  from  Neely  he 
'  -^ositcd  it  to  his  own  credit  in  his  account  with  the  First  National 
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of  Marquette,  and  afterward  drew  it  out  and  applied  the  money  to 
his  own  use.  Be  never  paid  the  taxes  to  the  auditor-generaL 
About  a  week  prior  to  January  24, 1882,  Ward  discovered  that  he 
was  a  defaulter  in  his  office  of  county  treasurer.  In  this  emergency 
he  went  to  Mr.  Wadsworth,  one  of  his  sureties  on  his  official  bond, 
to  whom  he  made  known  his  financial  condition,  and  proposed  to 
secure  his  sureties  by  transferring  to  them  all  his  property.  During 
the  interview  he  informed  Wadsworth  that  he  had  a  balance  in  the 
bank  at  Lansing  of  about  fifteen  hundred  dollars,  and  that  parties 
had  left  with  him  about  a  thousand  dollars  for  him  to  pay  back 
taxes  with,  but  did  not  mention  Neely's  name  as  being  one  of  the 
number.  This  was  on  the  23d  of  January.  On  the  24th,  the  de- 
fendant Rood,  who  was  also  one  of  his  sureties,  came  to  him  with 
a  request  signed  by  all  the  sureties  on  his  official  bond,  requesting 
him  to  make  the  transfer  of  his  property  to  defendant  Rood,  for 
the  purpose  of  protecting  them  against  loss  on  account  of  his  de- 
falcation, which  he  proceeded  to  do  without  delay.  At  that  time 
there  was  standing  to  his  credit  in  the  bank  at  Marquette  about 
$91,  and  in  the  bank  at  Lansing  11,423.44.  He  had  made  no  re- 
mittances to  the  bank  at  Lansing  after  receiving  the  check  from 
Neely,  but  had  checked  out  some  in  the  mean  time.  He  drew  checks 
in  favor  of  Rood  for  the  balances  in  both  banks,  but  did  not  tell 
him  that  any  of  the  money  in  the  bank  at  Lansing  was  subject  to 
the  payment  of  any  back  taxes  of  Neely  or  other  persons,  and  the 
jury  found  as  a  fact  that  Ward  did  not  hold  $469  on  deposit  in  the 
Lansing  bank  for  the  purpose  of  paying  Neely's  back  taxes,  as  the 
money  given  to  him  for  that  purpose  by  Neely. 

CTnder  these  facts  plaintiff  claims  that  Ward  held  this  $468.38 
nly  in  trust,  and  that  he  could  not  transfer  title  to  it  to  Rood,J)ut 
that  he  received  it  as  the  money  of  the  plaintiff,  and  Rood  is  liable 
to  him  for  money  had  and  received,  and  that  this  action  is  brought 
upon  that  theory,  and  also  upon  the  theory  that  it  is  immaterial 
whether  it  was  the  identical  money  given  to  Ward  by  plaintiff; 
that  he  could  not  transfer  any  money  to  Rood  until  the  money  be 
bold  in  trust  for  others  wtis  provided  for  and  set  off.  The  infirmity 
of  this  position  is,  that  it  assumes  that  Rood  received  the  $468.38 
which  Neely  placed  in  Ward's  hands  to  pay  his  back  taxes.  The 
rule  contended  for  is  well  settled,  that  where  property  held  upon 
any  trust  to  keep,  to  use  or  invest  in  a  particular  way,  is  misapplied 
by  the  trustee  and  converted  into  different  projiorty,  or  is  sold  and 
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the  proceeds  are  thus  invested,  the  property  can  be  followed  where- 
ever  it  can  be  traced  through  its  transformations,  and  will  be  subject 
when  found,  in  its  new  form,  to  the  rights  of  the  original  owner  or 
cestui  que  trust    Cook  v.  TuHis,  18  Wall.  341. 

But  it  is  essential  to  the  assertion  of  a  beneficial  title  in  a  trust 
fund  that  it  can  be  clearly  traced  into  the  hands  of  the  party  to  be 
charged,  though  no  more  than  proof  of  substantial  identity  is  re- 
quired. In  this  case  the  record  shows  that  the  money  received  by 
Ward  on  Neely's  check  was  deposited  by  him  in  his  general  account 
in  the  First  National  Bank  of  Marquette.  It  was  not  placed  there 
as  a  special  deposit,  and  its  identity  was  lost.  It  became  the  hank's 
money,  and  the  bank  became  debtor  to  Ward  for  the  amount  No 
subsequent  appropriation  of  any  of  his  money  was  ever  made  by 
Ward  to  pay  Neely's  taxes,  and  we  are  not  called  upon  by  this  record 
to  decide  what  effect  such  appropriation  would  have  had  if  it  had 
N  been  made,  and  notice  thereof  brought  to  the  knowledge  of  Rood. 
If  when  assigning  to  Sood,  the  recent  bankrupt  law  of  the  United 
States  had  been  in  force,  which  saved  all  trust  property  from  pac- 
ing to  the  assignee.  Ward  had  been  declared  a  bankrupt  under  that 
law,  the  money  which  he  received  of  Neely  and  deposited  in  the 
bank  would  have  Tested  in  the  assignee,  and  Neely  could  not  have 
recovered  it  as  a  trust  fund.  Thus,  In  re  Janeway,  4  Nat.  Bank  Reg. 
100,  money  was  left  with  Janeway  by  Mary  Ann  and  Margarette  Cool 
to  be  invested  for  them.  Instead  of  making  the  investment,  he  em- 
ployed it  with  his  other  means  in  speculations.  It  was  not  claimed 
that  it  could  be  identified,  and  the  court  applied  the  rale  as  laid 
down  in  Hill  on  Trustees,  that ''  where  the  trust  property  does  not 
remain  in  specie,  but  has  been  made  way  with  by  the  trustee,  the 
cestui  que  trusts  have  no  longer  any  specific  remedy  against  any 
part  of  his  estate  in  his  bankruptcy  or  insolvency,  but  they  must 
come  in  pari  passu  with  the  other  creditors,  and  prove  against  the 
trustee's  estate  for  the  amount  due  them. ''  So  in  Hositfs  case,  7  Nat 
Bank  Reg.  601,  Judge  Longyeab  held,  that  when  money  was  sent 
to  Hosie,  who  was  a  banker,  for  the  express  purpose  of  paying  a 
certain  note  and  mortgage,  who  entered  it  on  his  books  to  the  credit 
of  the  person  who  sent  it,  and  before  the  note  and  mortgage  arrived 
at  the  bank  to  be  paid,  Hosie  went  Yoluntarily  into  bankruptcy, 
the  party  was  not  entitled  to  have  the  money  so  deposited  repaid 
by  the  assignee,  because  it  had  become  impossible  to  do  so,  the 
money  having  become  part  of  the  general  assets  of  the  bankrupt, 
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and  that  he  mast  take  his  chances  with  the  general  creditors.  And 
in  Bank  of  Commerce  v.  Ruesellj  2  Dill.  215,  which  was  a  case 
where  a  bank  sent  notes  to  a  banker  for  collection,  which  he  col- 
lected and  placed  with  his  other  funds,  the  court  held  that  the 
identical  money  not  having  been  kept  separate  and  distinct  from 
the  banker's  other  money,  it  Qould  not  be  recovered  from  the  as- 
sigaee  as  a  trust  fund.  Had  Ward  not  failed  or  made  an  assignment, 
and  had  refused  to  pay  the  taxes,  Neely  could  not  have  maintained 
an  action  against  the  First  National  Bank  of  Marquette  for  money 
had  and  received,  based  upon  this  theory  that  the  money  deposited 
by  Ward  constituted  a  trust  fund.  Much  less  could  he  have  main- 
tained such  action  against  the  Lansing  National  Bank.  And  if  he 
could  not  in  their  hands,  it  is  manifest  that  he  could  not  follow  it 
through  their  hands  into  those  of  Rood,  and  recover  it  in  an  action 
for  money  had  and  received. 

An  examination  of  cases  at  law  where  money  has  passed  from  the 
hands  of  the  bailee  or  trustee  to  whom  it  was  intrusted,  to  a  third 
person,  will  show  that  the  reason  for  allowing  a  recovery  in  an 
action  for  money  had  and  received  is  based  upon  the  fact  that  such 
person  had  received  the  plaintiff's  money  under  circumstances 
which  showed  that  he  had  no  right  to  retain  it  as  against  the  plain- 
tiff. Thus  in  Rusk  v.  Newell,  25  111.  226,  cited  on  plaintiff's  brief, 
Rusk  sent  money  by  Newell,  to  be  by  him  delivered  to  plaintiff's 
agent  to  be  applied  to  a  specified  purpose.  Newell  delivered  the 
money  to  the  agent  and  took  his  receipt.  He  then  received  from 
the  agent  the  same  money  back  in  payment  of  a  debt  due  him  from 
the  agent.  Here  the  identical  money  came  to  the  hands  of  the  de- 
fendant. He  knew  it  was  the  plaintiff's  money  when  he  received 
it,  and  knew  it  was  being  misapplied  when  he  received  it  from  the 
agent  to  pay  the  agent's  debt  due  to  him.  Another  case  cited  on 
plaintiff's  brief  will  suffice  by  way  of  illustration  to  show  the  prin- 
ciple upon  which  the  action  can  be  maintained;  thus  in  Mason  v. 
Waite,  17  Mass.  558,  plaintiff  had  sent  a  package  of  money  by  one 
Sargent,  a  stage  driver,  to  be  delivered  in  Boston.  Defendant  kept 
a  gaming-house,  and  won  the  money  from  Sargent  at  a  game  of 
faro.  Mr.  Justice  Parked  said  the  identical  money  of  plaintiff's 
came  Jo  defendant's  hands  unlawfully,  and  that  plaintiff  could  re- 
cover it  from  defendant  in  an  action  for  monev  had  and  received. 

In  this  case  Ward  received  the  money  from  the  bank  on  Neely's 
check,  and  the  same  was  placed  by  the  bank  to  Ward's  credit.    He 


8(HJ  MICHIGAN, 


Rubenstein  v.  Cmikshanks. 


titon  dreur  checks  on  his  account  in  the  bank  from  time  to  time, 
until  there  remained  due  him  from  the  bank  about  $91,  and  this 
indebtedness  from  the  bank  he  transferred  to  Rood.  The  result  of 
the  whole  proof  is  that  plaintiff  has  wholly  failed  to  trace  Neely's 
money,  or  the  avails  of  his  money,  or  of  the  fund  created  by  it, 
into  the  hands  of  Rood. 

As  the  facts  upon  which  the  plaintiff's  theory  is  based  are  not 
supported  by  the  testimony  in  the  case,  it  follows  that  the  judg- 
ment of  the  Circuit  Court  must  be  affirmed. 

JudgmefU  affirmed. 

The  other  justices  concurred. 


Rubenstein  v.  Cbuikshakks. 

(54  Mich.  190.) 
Innkeeper  —  liability  for  guetfa  goods. 

An  innkeeper  is  bound  for  the  safe-keeping  of  the  yalise  and  box  of  a  peddler^ 
his  guest,  although  he  was  not  notified  of  the  nature  and  value  of  their  con- 
tents, and  the  peddler  was  too  drunk  to  take  proper  care  of  them. 

ACTION  for  loss  of  goods.    The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

Ball  &  Hansconif  for  appellant. 

Sherwood,  J.  The  defendant  was  proprietor  of  a  hotel  at  Crys- 
tal Falls,  in  the  county  of  Marouette.  On  the  15th  day  of  July, 
1883,  the  plaintiff,  who  was  a  stranger  in  the  place  and  engaged  in 
peddling,  accompanied  by  an  employee,  became  a  guest  of  the  de- 
fendant's, and  remained  at  his  hotel  until  the  following  Monday 
forenoon.  On  entering  the  hotel  the  defendant  took  charge  of  his 
baggage  and  goods  and  assigned  plaintiff  a  room  for  the  night, 
which  he  and  his  employee  occupied.  They  each  had  a  valise  and 
small  box  which  contained  their  baggage  and  goods  to  the  amount 
of  over  ^300.  On  Monday  the  plaintiff's  valise  and  goods,  while 
thov  wore  thus  in  tlie  hotel,  were  stolen,  and  the  plaintiff  brought 
this  suit  against  the  defendant  as  innkeeper  to  recover  the  value  of 
the  pro})crty  lost,  and  obtained  a  judgment  therefor. 
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On  the  trial  the  plaintiff's  testimony  was  to  the  effect  that  the 
plaintiff,  at  the  time  the  goods  were  stolen,  was  stopping  at  the 
hotel  as  a  guest;  that  his  valise  and  goods  were  deposited  in  the 
iisual  place  in  the  bar-room  where  baggage  and  the  goods  of  gnesbs 
were  kept  in  the  care  of  the  defendant;  and  while  there  in  his  care 
^he  goods  were  taken.  On  the  contrary  of  this,  the  defendant  tes* 
tified  that  on  Monday  morning  he  placed  the  goods  and  valise  of 
the  plaintiff,  which  were  lost,  on  a  table  in  the  care  of  the  plain- 
tiff*. 

The  testimony  in  the  case  was  brief,  and  no  exceptions  were 
taken  upon  the  trial  other  than  those  to  the  charge  and  the  refusals 
to  charge. 

That  the  plaintiff  was  the  guest  of  the  defendant,  and  remained 
at  his  hotel  the  length  of  time  claimed  does  not  seem  to  have  been 
contested.  The  question  as  to  who  had  the  custody  of  the  goods 
at  the  time  they  were  stolen  was  submitted  to  the  jury,  who  were 
told  by  the  court,  that  if  the  plaintiff  had  charge  of  them,  he  could 
not  recover,  and  their  general  verdict  determined  that  question  in 
the  plaintiff's  favor. 

It  appeared  from  the  testimony  that  while  the  plaintiff  was  at 
the  hotel  he  drank  liquor  freely  at  the  bar,  and  became  somewhat 
intoxicated,  and  counsel  for  the  defendant  requested  the  court  to 
charge  the  jury  that  they  could  take  that  fact  in  consideration  in 
determining  the  negligence  of  the  plaintiff  at  the  time  the  goods 
were  lost,  and  the  court  charged  this  would  make  no  difference  if 
the  goods  had  been  placed  in  charge  of  the  defendant,  and  the  fact 
that  the  plaintiff  got  intoxicated  at  the  bar  of  the  landlord  should, 
if  any  thing,  cause  him  to  be  held  to  a  stricter  liability.  We  see 
no  error  in  this  charge. 

It  was  further  claimed  by  defendant's  counsel  that  is  was  the 
duty  of  the  plaintiff  in  this  case  to  notify  the  defendant  of  the  val- 
uable character  of  the  goods  contained  in  the  valise  and  box  when 
he  became  defendant's  guest.  We  do  not  think  the  record  dis- 
closes a  case  making  such  notification  necessary,  although  the  rule, 
in  a  proper  case  for  its  application,  we  recognize.  We  think  the 
charge  of  the  court  upon  this  subject  was  correct. 

At  the  close  of  the  evidence  counsel  for  the  defendant  presented 
eight  special  requests  to  the  court  to  charge.  We  have  examined 
them  all  carefully,  and  are  satisfied  that  the  charge  of  the  court 
covers  all  the  questions  of  law  therein  raised  sufficiently  necessary 
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to  enable  the  jary  to  properly  dispose  of  the  facts  in  the  case.   The 
charge  given  is  as  follows: 

'^  Oentlemen  of  the  jury :  The  plaintiff  claims  that  he  went  to 
the  hotel  of  the  defendant  on  a  certain  day  and  took  with  him  as 
baggage  a  pack  and  yalise  containing  goods,  he  being  a  peddler; 
that  he  went  there  as  a  gnest  of  the  defendant;  that  his  goods  were 
some  of  them  lost  while  he  was  there  as  his  gnest,  and  therefore  the 
defendant  is  liable  to  pay  for  them. 

^'The  liability  of  an  innkeeper,  gentlemen,  is  this:  Whenever  a 
guest  goes  to  an  inn  or  hotel  and  becomes  a  guest  of  the  hotel,  and 
leaves  his  property  with  the  hotel-keeper,  the  hotel-keeper  is  re* 
spofisible  for  the  baggage  or  goods  so  deposited.  It  is  not  neces- 
sary that  any  thing  should  be  said  between  the  guest  and  the  land- 
lord as  to  the  liability.  It  is  not  necessary  that  the  guest  should 
say  to  him,  'Tou  take  these  goods  of  mine  and  keep  them.'  If  he 
goes  into  the  office  of  the  hotel  and  deposits  his  goods  there — his 
valise,  or  whatever  he  has  accompanying  him  as  a  guest,  and  de- 
posits it  there  in  the  presence  of  the  landlord,  in  the  office,  in  the 
customaiy  place  where  things  were  ordinarily  deposited,  so  that  the 
landlord  sees  it,  and  there  receives  him  as  his  guest,  the  landlord's 
liability  is  then  fixed  for  these  goods,  and  it  is  then  his  duty  to  take 
care  of  them.  If  he  seeks  to  escape  liability  in  case  they  are  lost 
then  the  burden  of  proof  is  upon  him.  Mere  proof  that  the  goods 
are  lost — ^mere  proof  even  that  they  are  stolen,  without  showing  by 
whom  —  would  not  release  the  innkeeper  from  liability.  Although 
they  were  stolen  from  his  office,  from  the  place  where  the  guest 
had  left  them,  without  any  negligence  on  the  part  of  the  guest, 
the  innkeeper  in  that  case  would  be  liable.  In  other  words,  the 
burden  of  proof  is  entirely  upon  him.  So,  gentlemen,  if  you  find 
in  this  case  that  the  plaintiff  went  to  the  hotel  of  the  defendant,  it 
being  admitted  that  he  was  an  innkeeper ;  that  he  went  there  as 
his  guest;  that  he  deposited  the  goods  which  he  had  with  him  with 
the  landlord,  the  defendant  in  the  case,  or  in  his  presence,  in  the 
office  of  the  hotel,  in  the  customary  place  where  such  things  were 
deposited,  and  the  goods  were  lost,  I  charge  you  that  the  defend- 
ant would  be  liable  for  the  goods  so  lost  unless  there  was  some  con- 
tributory negligence,  or  some  other  agreement  on  the  part  of  the 
plaintiff. 

'*  Now  then  if  the  plaintiff  and  the  defendant  made  an  arrange- 
ment by  which  the  plaintiff,  Mr.  Bubenstein,  was  to  take  care  of 
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his  own  goods,  that  then  would  release  the  defendant  in  the  case. 
If  he  gave  the  landlord  to  understand  by  his  acts  or  by  his  word& 
that  he  would  take  care  of  his  own  goods  and  relieve  the  landlord, 
the  defendant  in  the  case,  from  liability  on  that  account,  why  of 
course  he  could  not  recover,  because  he  would  then  be  guilty  of  con- 
tributory negligence,  and  would  have  assumed  to  take  care  of  hia 
own  goods.  That,  gentlemen,  is  about  all  there  is  of  this  case,  so 
far  as  the  liability  is  concerned.  If  he  was  received  there  as  a  guest^ 
and  the  defendant,  under  the  instructions  I  have  given  you,  as- 
sumed control  of  his  goods  and  of  him,  then  he  is  liable,  unless 
under  the  charge  I  have  given  you,  you  find  that  the  plaintiff  in 
the  case  made  some  other  agreement,  or  an  agreement  to  take  care 
of  his  own  goods,  or  gave  the  defendant  in  the  case  to  understand 
that  he  would  take  care  of  his  own  goods.  If  he  did  not  do  that 
then  the  defendant  is  liable.  The  defendant  in  the  case  claims 
that  there  were  valuable  goods  in  the  plaintiff's  valise,  and  there- 
fore he  should  have  notified  the  defendant  of  that  fact.  It  is  true, 
gentlemen,  that  under  certain  circumstances  a  person  may  have 
such  valuable  goods  in  his  possession  that  he  should  notify  the 
landlord  to  take  care  of  them;  notify  him  what  they  were.  But 
this  would  not  apply  to  a  case  where  a  peddler  went  to  a  hotel  with 
his  pack  and  his  valise  which  he  used  in  travelling,  provided  he 
had  with  him  the  ordinary  things  that  such  a  mau  carries  for  the 
purpose  of  carrying  on  his  trade.  If  the  plaintiff  in  this  case 
had  such  things  as  are  usual  and  customary  for  a  man  in  his 
position  to  have  in  carrying  on  his  trade,  then  the  defendant 
assumed  all  the  liability  for  what  he  had  in  there  without  further 
notice. 

As  to  the  question  of  damages,  gentlemen,  if  you  reach  that 
point,  it  is  a  matter  entirely  and  exclusively  for  you.  You  must 
examine  the  plaintiff's  testimony  carefully  in  regard  to  what  he  had 
there  and  its  value.  It  is  his  duty  of  course  to  give  you  proof  from 
which  you  can  say  that  he  has  lost  goods  of  a  certain  value.  If  he 
has  done  that,  and  you  find  that  the  defendant  is  liable,  then  you 
must  give  judgment  for  whatever  you  find  he  has  proven  to  your 
satisfaction,  by  a  preponderance  of  evidence,  that  he  lost,  with  in- 
terest from  the  date  of  its  loss  to  the  present  time.'^ 

Mr.  Bait     **  Your  honor  spoke  about  the  principle  of  the  duty 
of  the  plaintiff  to  notify  the   hotel-keeper  of  his  valuable  goods,  if 
he  had  the  ordinary  material.     You  say  that  would  not  apply  in 
Vol.  LII  — 102 
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oase  he  had  the  ordinary  things  that  peddlers  have.  I  think  it 
would  be  proper  to  call  the  attention  of  the  jury  to  the  evidence 
upon  that  point.  The  evidence  is  that  there  was  no  pack;  not  any 
thing  but  a  valise  such  as  travellers  ordinarily  carry.  The  hotel- 
keeper  had  no  way  of  knowing  that  they  were  peddlers,  nor  is 
there  any  evidence  showing  that  he  had  any  reason  to  suppose  that 
they  were  peddlers,  unless  it  was  from  their  race.  The  evidence 
is  that  they  had  these  valises,  and  they  had  two  large  paper  boxes, 
such  as  they  ordinarily  carried  their  goods  in." 

Tlis  Court.  *^  Of  course  we  know,  as  a  matter  of  fact,  that  there 
Are  peddlers  going  around  the  country;  whether  or  not  they  all 
carry  packs  —  I  referred  to  that  because  I  supposed  they  did  —  and 
the  valise  usually  with  them.  You  understand,  gentlemen,  I  have 
charged  you,  if  they  were  carrying  such  tilings  as  peddlers  usually 
carry,  there  was  no  obligation  on  the  part  of  the  plaintiff  to  notify 
the  defendant  of  what  he  had  in  it;  but  in  case  the  things  were  of 
extraordinary  value  —  as  for  instance,  if  a  man  had  a  tray  of  dia- 
monds worth  thousands  of  dollars  in  his  valise  —  and  he  should  say 
nothing  about  it,  but  leave  it  in  the  way  in  which  the  goods  were 
left  here,  then  he  might  be  found  guilty  of  contributory  negligence, 
and  it  might  be  his  duty  to  notify  the  landlord  so  as  to  put  him 
upon  his  guard,  that  he  might  take  extraordinary  precaution  to 
protect  property  of  very  great  value.  But  if  it  was  the  ordinary 
goods  that  he  used  in  his  business,  then  he  would  not  be  bound  so 
to  do." 

Counsel  for  the  defendant  then  requested  the  court  to  charge  the 
jury  in  addition  to  previous  requests:  ''That  the  jury  can  take 
into  consideration,  on  the  question  of  negligence  of  the  plaintiff, 
the  fact  of  his  drinking  and  being  intoxicated  at  the  time  the  goods 
were  lost."    Which  last  request  was  refused  by  said  court. 

The  court  then  further  charged  said  jury  as  follows:  ''I  don't 
think  that  would  make  any  difference.  In  fact  when  tho  goods 
were  once  placed  in  his  charge,  the  fact  that  the  owner  of  the  goods 
got  intoxicated  there  at  the  bar  of  the  landlord,  if  any  thing,  I 
think  the  landlord  should  be  held  to  stricter  liability  on  that 
account.  If  he  gave  the  landlord  to  understand  that  he  would  take 
care  of  his  own  goods,  of  course  he  cannot  recover;  but  if  he  did 
not  do  so,  then  the  landlord  must  be  liable." 

This  charge  is  clear,  full  and  states  the  law  correctly,  applicable 
to  the  facts  in  the  ctisc. 
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We  find  no  error  in  the  record,  and  the  judgment  of  the  Circuit 

Oourt  must  be  affirmed. 

Judgment  affirmed. 
The  other  justices  concurred. 


Mybrs  v.  Kalamazoo  Buggy  Company. 

(M  Mlch.21S.) 

Trcute-mark  ^  infringement  —  sale  of  good-wiU. 

Three  parties  had  carried  on  business  at  Kalamazoo  under  the  name  of  Kala- 
mazoo Wagon  Company.  Two  of  them  sold  out  their  entire  interest,  including 
the  good-will,  to  the  plaintiff,  and  afterward  set  up  a  like  business,  almost 
next  door,  under  the  name  of  Kalamazoo  Buggy  Company,  issuing  circulars 
and  cards  In  that  name,  resembling  those  of  the  plaintiff.  Held^  that  such 
use  of  that  name  should  be  restrained,  but  that  the  defendants  should  not 
be  prohibited  from  receiving  mail  matter  addressed  in  their  said  name.* 

INJUNCTION.     The  opinion  states  the  case.    The  injunction 
was  granted  below. 

Edwin  M.  Irish  and  Henry  F,  Severens,  for  complainant. 

Dallas  Bondsman  and  Wm.  B,  Williams^  for  defendants. 

CooLBY,  0,  J.  The  bill  of  complaint  in  this  cause  alleges  in  sub- 
stance that  on  April  Hb,  1881,  complainant  and  Ira  V.  Hicks, 
Michael  Kennedy  and  Moses  II.  Lane  formed  a  copartnership  at 
Kalamazoo  under  the  firm  name  of  the  Kalamazoo  Wagon  Com- 
pany; that  under  that  name  they  worked  up  a  large  business  in 
the  sale  of  wagons,  buggies  and  cutters  throughout  the  United 
States;  that  on  April  4,  1883,  said  firm  consisted  of  complainant, 
said  Hicks  and  Lane  and  Ida  E.  Lane,  the  said  Michael  Kennedy 
having  sold  out  his  interest  in  said  firm;  that  up  to  the  last-men- 
tioned date  said  firm  had  manufactured  nearly  four  thousand  wagons, 
buggies  and  cutters;  that  said  firm  had  issued  circulars  to  the  trade 
throughont  the  United  States,  containing  cuts  and  description  of 
goods,  and  had  become  widely  known  throughout  the  country  under 
the  name  of  the  Kalamazoo  Wagon  Company,  and  that  the  good- 

*See  iSAawr  ▼.  Shaver  (54  Iowa,  208),  37  Am.  Rep.  104. 
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will  of  said  finn  was  valuable;  that  on  April  5,  1883,  said  Moses 
H.  Lane  and  Ida  E.  Lane  executed  and  delivered  to  complainant 
an  agreement,  by  which  for  $15,000  they  sold,  assigned,  transferred 
and  conveyed  all  of  their  interest  in  the  property,  money,  assets  and 
good-will,  and  all  other  property  of  every  name  and  nature  in  and 
to  the  firm  of  the  Kalamazoo  Wagon  Company,  and  gave  to  com- 
plainant a  quit-claim  deed  to  all  the  real  estate  of  said  firm,  and 
that  on  May  16,  1883,  complainant  purchased  the  interest  of  Ira 
y.  Hicks  in  said  concern,  and  thereby  became  the  sole  owner  of  the 
property  and  assets  of  said  concern,  and  has  since  continued  said 
business  alone,  under  the  firm  name  of  the  Kalamazoo  Wagon 
Company;  that  on  May  24,  18S3,  said  defendants,  Moses  H.  Lane, 
George  T.  Lay,  Frank  B.  Lay  and  Ida  E.  Lane,  organized  a  cor- 
poration under  the  name  of  the  Kalamazoo  Buggy  Company,  under 
the  general  act  authorizing  such  incorporation,  for  the  purpose  of 
manufacturing  buggies  and  cutters;  that  said  corporation  has 
erected  buildings  at  the  corner  of  the  Michigan  Central  and  Orand 
Rapids  and  Indiana  railrotids,  within  a  few  feet  of  the  buildings 
owned  by  the  Kalamazoo  Wagon  Company,  and  is  there  engaged  in 
manufacturing  and  selling  the  same  class  of  goods  as  has  been  manu- 
factured by  the  Kalamazoo  Wagon  Company  from  its  commence- 
ment, and  said  Kalamazoo  Buggy  Company  has  issued  circulars  to 
the  trade  with  descriptive  cuts  of  the  goods  manufactured  by  it  of 
the  same  general  size  and  appearance,  and  containing  the  same  cuts 
and  general  description  as  the  circulars  of  the  Kalamazoo  Wagon 
Company,  and  has  advertised  their  building  as  situated  on  the  said 
railroad  crossing;  that  since  its  organization  a  large  part  of  the 
business  of  the  Kalamazoo  Wagon  Company  has  been  transacted 
through  the  mails,  and  before  the  formation  of  the  Kalamazoo 
Buggy  Company  much  of  the  mail  of  the  Kalamazoo  Wagon  Com- 
pany would  come  addressed  to  the  Kalamazoo  Buggy  Company  — 
people  confounding  the  words  of  similar  meaning — and  that  since 
the  formation  of  the  Kalamazoo  Buggy  Company,  great  confusion 
has  arisen  in  the  mails  by  reason  of  the  similarity  of  names,  and 
mail  intended  for  complainant  was  constantly  addressed  and  de- 
livered to  the  Kalamazoo  Buggy  Company;  that  by  locating  near 
the  Kalamazoo  Wagon  Company's  building,  and  using  the  name 
Kalamazoo  Buggy  Company,  and  issuing  such  a  circular  as  it  has 
issued,  the  Kalamazoo  Buggy  Company  are  misleading  the  public 
and  customers  of  complainant  into  the  belief  that  the  buggy  com- 
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pany  is  the  same  concern  as  the  wagon  company,  and  that  thereby 
the  complainant  is  deprived  of  the  good-will  purchased  of  defend- 
ants by  complainant;  that  Ida  E.  Lane  is  wife  of  Moses  H.  Lane,  and 
together  they  own  one-half  the  stock  of  the  defendant  corporation 
and  the  other  defendants  are  the  father  and  brother  of  said  Ida  E. 
Lane;  that  said  Moses  H.  Lane  is  the  only  one  of  the  defendants 
familiar  with  said  manufacturing  business,  and  complainant  is  in- 
formed and  believes  that  he  was  instrumental  m  getting  up  said  cir- 
culars and  selecting  said  name  for  the  express  purpose  of  deceiving 
the  customers  of  said  wagon  company,  and  that  all  of  defendants 
were  acquainted  with  the  terms  of  said  sale  before  the  formation 
of  said  corporation;  that  the  name  Kalamazoo  Wagon  Company 
had  by  its  long  use  become  known  as  a  trade-mark  in  relation  to 
the  goods  manufactured  by  them;  that  said  complainant  had  the 
exclusive  right  to  the  use  of  the  same,  and  that  defendants  had  no 
right  to  use  a  name  so  similar  to  it  as  to  mislead  the  public;  that 
by  the  acts  dt  defendants  complainant  had  already  been  greatly 
damaged,  and  that  a  future  use  of  the  name  Kalamazoo  Buggy 
Company  by  defendants  would  still  more  tend  to  his  detriment. 

The  prayer  of  the  bill  is  that  the  defendants  be  perpetually  en- 
joined from  using  said  name,  Kalamazoo  Buggy  Company,  and 
from  conducting  their  business  or  using  circulars  under  such  name, 
and  from  taking  mail  from  the  post-office  addressed  to  the  Kalama- 
zoo Buggy  Company,  or  to  any  other  name  of  similar  import,  and 
from  doing  any  other  act  calculated  to  mislead  the  public  into  the 
belief  that  they  are  identical  with  the  Kalamazoo  Wagon  Company, 
and  for  general  relief. 

The  answer  of  defendants  admits  the  formation  of  the  partner- 
ship of  the  Kalamazoo  Wagon  Company,  and  the  sah  of  the  inter- 
est of  defendants  Moses  H.  Lane  and  Ida  E.  Lane  to  complain- 
ant, but  avers  that  the  purchase-price  for  the  property  sold  was 
based  upon  and  was  the  value  of  the  real  estate  and  personal  prop- 
erty, and  that  no  price  was  set  or  paid  for  the  good-will.  The  an- 
swer also  admits  the  formation  of  the  corporation  known  as  the 
Kalamazoo  Buggy  Company;  that  such  company  built  its  build- 
ing for  the  purpose  of  manufacturing  at  the  point  stated  in  the 
bill;  that  the  defendants  did  issue  circulars  to  the  trade  containing 
a  description  of  their  work,  and  cuts  of  the  buggies  and  cutters 
manufactured.  Their  circulars  were  not  the  same  as  those  issued 
by  the  Kalamazoo  Wagon  Company,  but   were  similar  to  them. 
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and  were  the  same  as  issued  by  hundreds  of  other  manufacturers 
throughout  this  State  and  the  United  States,  and  by  several  other 
firms  in  Kalamazoo,  among  which  was  the  Kalamazoo  Carriage 
Works,  which  firm  was  doing  business  when  the  Kalamazoo  Wagon 
Company  was  organized;  and  the  cuts  used  were  identical  with 
those  used  by  other  manufacturers;  that  it  was  the  usual  custom 
of  manufacturers  to  advertise  their  business  by  the  use  of  such  cuts 
and  circulars,  and  there  was  no  way  of  properly  advertising  them 
except  in  that  way.  It  avers  that  the  Kalamazoo  Wagon  Company 
nor  any  other  person  or  firm  had  any  exclusive  right  to  the  cuts  or 
the  particular  style  of  circulars,  and  that  every  person  engaged  in 
the  business  was  equally  entitled  to  use  them;  that  the  Kalamazoo 
Buggy  Company  in  fact  made  a  better  grade  of  work  than  com- 
plainant, and  their  mode  of  numbering  their  cuts  was  so  different 
from  complainant's  that  no  one  could  be  misled  by  the  circulars; 
that  at  the  time  of  the  sale  to  complainant  it  was  well  understood 
by  said  complainant  that  defendants  would  erect  2#new  manufac- 
tory on  the  very  lots  on  whicli  they  did  erect  the  same,  and  no  ob- 
jection was  made  to  it  by  him,  and  that  either  of  the  parties  who 
might  soli  out  had  the  right  to  start  a  new  business  of  the  &ime 
kind. 

The  defendants  deny  that  they  selected  the  name  Kalamazoo 
Buggy  Company  to  injure  the  Kalamazoo  Wagon  Company  or  its 
good- will,  but  say  that  they  selected  the  name  becaase  it  correctly 
represented  their  business  and  the  village  in  which  they  were  lo- 
cated, and  deny  that  complainant  has  been  at  all  injured  by  the 
use  of  sucli  name,  or  tlic  good-will  of  his  business  impaired.  They 
say  that  defendants  have  never  held  out  to  the  public  or  to  any  one 
that  their  concern  was  the  same  as  the  Kalamazoo  Wagon  Com- 
pany, but  on  the  contraiy  they  held  out  and  advertised  that  they 
had  no  connection  with  that  company,  and  they  deny  that  the 
public  generally  was  deceived  or  misled  by  any  similarity  in  the 
names.  They  deny  any  right  of  complainant  to  the  use  of  the  said 
name,  Kalamazoo  Wagon  Company,  and  also  deny  that  said  name 
is  a  trade-mark.  They  deny  that  since  the  formation  of  the  de- 
fendant's corporation  any  considerable  confusion  of  the  mails  of  the 
two  concerns  took  place.  They  say  that  in  the  beginning  of  de- 
fendants' basiness  a  few  letters  came  to  them  intended  for  the  Kal* 
amazoo  Wagon  Company,  which  were  immediately  delivered  to 
complainant,  and  that  since  that  time  to  the  time  of  commencing 
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suit  no  sach  difficulties  had  arisen,  and  that  after  defendants'  cor- 
poration had  become  known  to  be  in  existence  no  confusion  had 
existed.  They  aver  that  immediately  after  the  sale  to  complain- 
ant, and  before  defendants  went  into  business  under  the  name  of 
Kalamazoo  Buggy  Company,  the  complainant  himself  notified  by- 
circulars  all  of  the  customers  and  former  customers  of  the  Kalama- 
zoo Wagon  Company  that  the  two  companies,  the  Kalamazoo  Wagoa 
Company  and  the  Kalamazoo  Buggy  Company,  had  no  connection 
with  each  other,  but  were  separate  institutions.  They  insist  that 
defendants  have  not  only  established  their  business  under  a  corpor- 
ate name,  but  have  done  so  fairly  and  honestly,  and  they  believe- 
they  had  the  perfect  right  to  the  use  of  their  corporate  name  in  car- 
Tjirig  on  their  business;  that  they  have  not  by  the  use  of  said  name- 
led  any  one  to  leave  off  trading  with  the  complainant,  and  have 
done  nothing  except  in  the  way  of  a  fair  competition  to  obtain  any 
trade  which  might  otherwise  have  gone  to  the  complainant.  De- 
fendants further  deny  that  complainant  has  stated  any  case  in  his 
bill  which  entitles  him  to  relief  in  a  court  of  equity,  and  pray  the- 
same  benefit  as  if  they  had  demurred. 

A  temporary  injunction  was  granted  on  filing  the  bill,  which- 
afterward,  on  the  coming  in  of  the  answer,  was  dissolved.  When- 
the  cause  came  to  a  hearing  on  pleadings  and  proofs,  a  decree  was. 
rendered  in  favor  of  complainant,  perpetually  enjoining  the  defend- 
ants from  carrying  on  their  business  under  the  name  of  the  Kala- 
mazoo Buggy  Company,  from  distributing  and  issuing  circulars 
under  that  name,  or  soliciting  custom  by  travelling  salesmen  or 
otherwise  from  the  persons  who  were  the  customers  of  the  Kalama- 
zoo Wagon  Company  on  April  5,  1883,  under  the  name  of  the  Kala- 
mazoo Buggy  Comj)any,  and  from  receiving  mail  from  the  post- 
office  addressed "  to  the  Kalamazoo  Buggy  Company,  providing 
complainant  delivered  mail  received  by  him  in  the  name  of  Kala- 
mazoo Buggy  Company,  which  is  intended  for  defendants,  to  them . 
The  defendants  appeal. 

We  are  satisfied  that  the  Circuit  judge  was  right  in  his  conclu- 
sion that  the  complainant  has  suffered  serious  wrong  at  the  hands- 
of  these  defendants.  He  purchased  of  Lane  and  his  wife  for  a  con- 
sideration, the  adequacy  of  which  is  not  disputed,  all  their  interest 
"  in  the  property,  assets,  money,  good- will  and  all  other  property 
of  every  name  and  nature  in  and  to  the  firm  of  the  Kalamazoo^ 
Wagon  Company; "  and  he  was  entitled  to  be  pttt  in  possession  of 
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what  he  bought.    The  good-will  was  a  substantial  part  of  the  pur- 
chase, and  purposely  to  take  any  steps  to  prevent  his  receiying  the 
benefit  of  it  was  a  wrong  of  the  same  nature  as  would  have  been 
the  retention  of  tsome  portion  of  tangible  property  belonging  to  the 
stock  of  the  company.     This  good-will  is  to  be  found  in  the  probji- 
bility  that  the  old  customers  of  the  establishment  whose  dealings 
with  it  have  been  satisfactory  to  them  will  continue  their  custom 
and  commend  it  to  others;  and  if  those  customers  were  to  be  in- 
vited and  enticed  away  from  the  old  establishment,  and  especially 
if  they  were  to  be  deceived  into  dealing  with  a  new  establishment 
under  the  belief  that  it  was  the  old.  the  value  of  tlie  business  thus 
lost  would  be  so  much  taken  from  the  value  of  tlie  good- will  which 
had  been  bought  and  paid  for,  and  the  invitation,  enticement  or 
-deception  that  caused  the  loss  would  cjnstitiito  a  wrongful  appropria- 
tion of  property.     Now  the  evidence,  us  we  think,  leads  irresistibly 
to  the  conclusion  that  before  their  sale  to  conijilaiuant  Wiis  made, 
and  in  contemplation  of  it,  tlie  Lanes  had  bought  in  the  name  of 
another  a  lot  in  the  immedate  vicinity  of  the  existing  establishment, 
upon  which  they  had  planned  to  erect  buildings  and  put  in  machine 
cry  for  the  carrying  on  of  the  same  business  the  Kalamazoo  Wagou 
Company  was  engaged  in,  under  a  name  closely  resembling  that 
which  belonged  to  and  was  important  to  the  protection  of  the  busi- 
ness they  had  transferred,  and  that  this  was  done  in  the  ho})e 
And  expectation  that  by  so  doing  the  benefit  of  the  good- will  they 
had  sold  might  be  in  part  appropriated  by  themselves.     We  think 
that  to  some  extent  this  purpose  has  been  accomplished  by  them; 
that  some  confusion  in  the  mails  has  resulted,  and  that  in  some  in* 
stances  parties  who  intended  dealing  with  complainant  have  been 
misled  into  dealing  with  defendants.    And  we  also  think  that  while 
complainant  should  have  redress,  he  is  entitled  to  the  same  remedies 
against  the  other  defendants  as  against  the  Lanes.     Bsal  y.  Chois, 
31  Mich.  490. 

But  while  the  wrong  is  plain,  the  remedy  is  not  so  obyioas.  The 
Circuit  Court  enjoined  the  defendants  ''from  conducting  the  busi- 
ness of  manufacturing  carriages,  buggies,  wagons  and  cutters  under 
the  name  of  the  Kalamazoo  Buggy  Company,  either  as  designating 
a  corporation  or  other  business  association  of  said  defendants,  and 
from  issuing  and  distributing  circulars  and  business  cards  under 
that  name,  and  from  soliciting  custom  by  the  agency  of  travelling 
salesmen  or  otherwise  from  the  customers  of  the  firm  known  as  the 
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Kalamazoo  Wagon  Company  who  were  euetomers  of  this  firm  on 
the  5th  day  of  April,  1883,  in  any  manner  under  the  name  of  the 
Kalamazoo  Buggy  Company,  and  from  receiving  mail  from  the 
l>ost-offlce  addressed  to  the  Kalamazoo  Buggy  Company,"  with  a 
proTision  requiring  complainant  forthwith  to  deliver  to  defendants 
any  mail  received  by  him  that  was  intended  for  defendants  or  either 
of  them.  This  decree  we  think  is  right  except  the  clause  respect- 
ing the  mail.  It  is  not  at  all  likely  that  any  great  number  of 
letters  intended  for  complainant  will  fall  into  the  hands  of  defend- 
ants by  reason  of  being  erroneously  addressed  to  the  Kalamazoo 
Buggy  Company,  and  it  is  not  suggested  or  intimated  that  the 
large  majority  of  letters  and  other  mail  matter  received  at  Kala- 
mazoo to  that  address  will  not  be  intended  for  defendants.  Under 
such  circumstances  to  require  all  such  mail  to  pass  throagh  the 
liands  and  under  the  scrutiny  of  complainant  would  cause  a  greater 
wrong  than  it  would  redress.  This  portion  of  the  decree  mu§t 
therefore  be  so  modified  as  to  leave  the  defendants  to  receive  all 
such  mail,  but  requiring  them  forthwith  to  deliver  to  complainant 
all  that  shall  appear  to  have  been  intended  for  him  or  for  the  Kala- 
mazoo Wagon  Company. 

With  this  modification  the  decree  will  be  affirmed,  and  complain- 
ant will  have  costs  of  both  courts.  The  redress  awarded  may  be 
inadequate,  but  it  seems  to  be  all  the  case  will  admit  of. 

The  other  jnsticee  conearred. 
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(5i  Mloh.  S49.) 

FbBtures  of  trade — right  of  removal. 

Ab  between  landlord  and  tenant,  engines  and  boilers  erected  bj  the  tenant  on 
brick  and  stone  foundations,  bolted  down  solidly  to  the  ground,  and  walled 
in  with  briek  arches;  and  dwellings  erected  by  him  for  his  employees,  stand- 
ing on  ixsts  or  dry  stone  walls  piled  together,  all  intended  to  be  merely  ac- 
oasaoty  to  the  tananoy,  and  without  intention  to  make  them  permanent,  and 
capable  of  removal  without  material  disturbance  to  the  land,  are  trade  fix- 
tures, removable  at  or  before  the  termination  of  the  lease. 

T  NJUKGTION.    The  opinion  atates  tbe  cme. 
Vol.  LII  —  103 
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F.  0.  Clark,  for  complainant 
Hayden  &  Young,  for  appellee. 

Ohakplin,  J.  In  the  year  1871,  David  W.  Allison  and  Edmund 
Heather  were  owners  of  certain  wild  land  in  section  nineteen,  town- 
ship forty-seven  north,  range  twenty-seven  west  in  Marquette 
county;  and  on  the  ninth  day  of  September  of  that  year  they  made 
and  executed  a  lease  to  Nicholas  Lonstoi'f,  John  B.  Maas  and  John 
P.  Mitchell,  as  follows: 

[Omitted;  sufiBciently  stated  in  third  paragraph  from  close  of 
opinion.] 

Under  this  lease  Lonstorf,  Maas  &  Mitchell  went  into  possession 
and  mined  for  iron  ore  thereon  until  December,  1872,  during  which 
time  they  erected  a  few  buildings  and  some  machinery  for  mining 
purposes.  The  land  was  mostly  swamp  and  woods,  and  was  of 
small  value  except  for  mining  purposes,  and  at  the  time  the  lease 
was  executed  there  were  no  buildings  or  improvements  thereon.  In 
April,  1872,  the  complainant,  who  previously  had  held  an  equitable 
interest,  acquired  by  deed  from  the  owners  named,  an  undivided 
one-sixth  interest  in  the  land  in  question.  In  December,  1872,  the 
defendant  by  purchase  and  assignment  became  possessed  of  all  the 
rights  of  Lonstorf,  Maas  and  Mitchell  under  the  lease,  and  of  all 
the  buildings  and  machinery  placed  on  the  land  by  them  up  to  the 
date  of  the  assignment;  and  defendant  thereafter  operated  the 
mine  on  the  land  up  to  October,  1882,  when  it  ceased  operations, 
claiming  that  the  ore  was  practically  exhausted  in  the  mine  and 
that  it  would  not  pay  to  keep  the  pumps  going  or  the  men  at  work. 
After  defendant  purchased  m  1872,  it  removed  nearly  all  the  ma- 
chinery which  had  been  used  by  the  lessees,  and  replaced  it  with 
a  heavier  and  more  expensive  kind,  and  at  various  times  down  t« 
the  suspension  of  active  operations  in  1882,  it  repeatedly  removed 
some  portions  of  the  machinery,  replacing  it  or  not  as  its  own  con- 
venience or  necessity  required,  all  of  which  in  a  general  way  was 
known  to  complainant  who  made  no  objection. 

Various  engine  and  pump-houses,  as  well  as  temporary  residences 
for  miners  were  also  erected  upon  the  land  by  defendant  from  time 
to  time  as  its  convenience  or  the  necessities  of  mining  operations  re- 
quired; some  of  which — the  engine  and  boiler-houses  —  were  very 
substantially  built,  the  beds  for  engines  being  built  of  solid  masonry; 
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bat  all  the  erections  for  supporting  and  sheltering  machinery  were 
required  by  the  nature  of  their  use  to  be  substantial  in  order  to  be 
QsefuL 

The  dwellings,  to  the  number  of  thirty-five  or  forty  in  all,  erected 
at  different  times,  were  mostly  of  a  very  temporary  kind,  very 
cheaply  built,  a  large  proportion  being  built  of  logs  at  an  expense 
of  $75  to  $150  each,  and  fourteen  or  fifteen  were  frame,  costing 
$500  to  $1,000  each.  Some  were  set  on  posts  and  some  on  dry 
stone  wall  piled  together,  and  all  now  nearly  worthless.  All  erec- 
tions, whether  of  machinery  or  buildings,  were  made  and  paid  for 
by  defendant  exclusively  for  "  mining  purposes,"  and  were  used  for 
no  other  purpose,  though  capable  of  being  used  at  other  mines. 
The  total  cost  of  all  machinery  and  buildings  placed  on  the  land  by 
defendant  at  different  times  was  from  $50,000  to  $60,000. 

After  the  defendants  had  ceased  to  operate  the  mine  under  the 
claim  stated,  they  notified  complainant  of  their  abandonment  of 
mining  operations  and  of  their  intention  to  remove  their  plant  and 
property  from  the  land  leased,  and  offered  to  sell  the  same  to  the 
owners  of  the  land  if  they  desired  to  purchase.  Complainant  en- 
tered into  negotiations  for  the  purchase  thereof,  but  without  con- 
cluding the  same,  filed  his  bill  of  complaint,  stating  as  follows: 

**  That  under  the  provisions  of  said  mining  lease  buildings  have 
been  erected  upon  said  property  in  a  very  substantial  manner,  and 
have  become  fixtures  to  the  freehold.  There  have  also  been  erected 
solid  brick  and  stone  foundations  upon  which  have  been  placed 
large  engines,  which  have  been  bolted  down  solid  to  the  ground. 
There  have  also  been  placed  in  brick  arches  large  boilers  connected 
with  said  engines,  which  have  been  walled  in  with  brick  in  said 
arches  built  from  the  ground,  and  bolted  down  in  the  most  sub- 
stantial  manner,  which  brick  and  stone  foundations  and  arches  and 
engines  and  boilers  have  become  fixtures  to  the  freehold  and  a  part 
of  the  realty;  that  they  were  erected  upon  said  property  by  agree- 
ment under  said  lease,  but  there  was  no  agreement  whatever  in 
said  lease  permitting  the  removal  of  the  same  upon  the  surrender 
of  the  lease  or  the  expiration  of  the  same,  or  at  any  other  time,  so 
as  to  lessen  the  value  of  said  property  and  to  dismantle  said  mine 
and  deprive  it  of  its  proper  equipment  of  machinery  and  buildings 
so  permanently  affixed  to  the  property;"  and  praying  therein  "that 
said  defendant,  its  servants,  agents  and  attorneys  may  be  restrained 
by  the  injunction  of  this  court,  and  be  decreed  to  forever  desist 
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from  tearing  op  and  remoYiiigBaid  pemiaiieiit  fixtures,  except  npoa 
leplociDg  the  ssiie  viith  as  good  at  tke  time  of  the  removal,  and 
not  to  tear  up  or  remove  unless  the  sucessful  working  of  laid 
mine  shall  require  it,  sod  upon  replacing  the  same  with  machinery 
of  at  least  equal  vadoe." 

The  queation  involved  is  whether  the  machinery  and  buildings 
placed  apon  the  land  have  been  so  affixed  to  the  soil  as  to  become 
part  of  the  realty  so  as  to  preeliide  the  defendant  from  removing 
them  at  or  before  the  terminatian  of  the  lease.  It  was  conceded 
that  the  machinery  in  question  was  of  the  character  denominated 
'^  trade  frxtuoes,"  and  that  the  intention  with  which  thev  were 
aanesed  as  well  ae  the  purposes  for  which  they  were  nsed,  would 
have  a  material  bearing  upon  the  case.  Oonseqnently  a  large  part 
of  the  testimony  was  directed  to  the  manner  in  which  the  property 
has  been  assessed  for  taxes;  complainant  claiming  that  the  prop- 
erty in  dispute  hod  generally  if  not  wholly  been  assessed  as  real 
estate,  and  under  the  provisions  of  the  lease,  been  paid  by  the 
owners  of  the  land.  On  the  other  hand,  the  defendant's  evidence 
tended  to  show  that  the  property  in  question  had  always  been  as- 
sessed as  personal  property  to  the  defendant,  and  it  had  paid  the 
taxes  levied  thereon.  The  complainant  testified  to  the  custom  in 
that  vicinity  of  inserting  clauses  in  mining  leases  giving  tenants 
the  right  to  remove  fixtures,  but  the  instances  within  bis  knowl- 
edge were  all  sabsequent  to  the  time  when  this  lease  was  executed. 
The  de&ndant  showed  by  one  witness  that  the  custom  testified  to 
by  complainant  was  not  universal,  and  that  during  a  residence  of 
seventeen  years  in  th^e  county  it  had  always  been  the  custom,  with 
every  lease  he  ever  had  any  knowledge  of,  for  the  lessees  to 
have  the  privilege  of  removing  the  machinery  or  any  personal 
property  erected  thereon.  The  evidence  of  custom  introduced  by 
both  parties  is  not  sufficient  to  afford  any  assistance  in  the  con- 
struction of  the  contract  between  them,  or  in  determining  the  ques- 
tion before  ns  and  must  be  laid  entirely  out  of  view. 

The  rights  of  the  parties  must  be  determined  from  the  lease  ex> 
istlng  between  them,  in  connection  with  the  nature  and  use  of  the 
property,  and  the  intention  of  the  tenants  in  making  the  annexa- 
tion. While  there  are  certain  general  priheiples  applicable  to  all  casea 
arising  between  landlord  and  tenant,  as  to  what  annexations  are  re- 
movable.and  what  not,  yet  each  case  must  in  a  great  measure  depend 
npon  its  own  peculiar  circumstanoes  and  the  intention  of  the 


JUNE  TEEM,  1884.  881 


Connd  t.  Saginaw  Mining  Comffmnj. 


party,  and  the  time  and  manner  of  making  tbeaamexatian,  wkich 
will  be  of  controlling  influence  in.  the  conrect  dnpoBition  of  the 
qaestions  involved. 

It  will  be  noticed  that  the  lease  con  tains  noclanBeBTescTTingthe 
right  of  re-entry  in  case  of  condition  broken  or  failuiB  to  perfaarm 
the  covenants  by  the  lessees,  and  that  it  entirely  ornits.  the  danse 
usnally  contained  in  leases  requiring  the  lessees  at  the  expiration  of 
their  lease  to  yield  up  (he  premises  in  good  ropiiir.  The  lease  con- 
tains no  stipulation  as  to  whether  annexations  made  during  the 
term  shall  remain  or  may  be  removed.  The  effect  of  the  omissions 
is  to  leave  the  question  of  intention  to  be  gathered  from  the  stipu- 
lations the  parties  saw  fit  to  embody  in  the  contract  between  them, 
in  connection  with,  what  they  have  done  in  the  eieecution  thereof. 
At  the  time  the  contract  was  entered  into  the  mine  was  undevel- 
oped, and  there  might  or  might  not  be  ore  found  in  sufficient 
quantities  to  warrant  mining  operations.  The  grant  was  to  the 
parties  of  the  second  part  and  their  assigns  of  the  right  of  entering 
upon  the  lands  for  the  purpose  of  searrhiTig  for  irrtn  on*,  jrnd  of 
conducting  mining  and  quarrying  operations  to  any  extent  they  may 
deem  advisable  for  the  term  of  fifteen  years;  and  the  further  right 
to  use  all  the  wood  and  timber  standing  on  the  lands  as  shonld  be 
necessary  for  mining  puq)OBes,  and  to  erect  snch  buildiiigs  and 
machinery  upon  the  land,  and  to  lay  such  railroad  tracks  and 
tram-ways,  and  make  such  other  roads  as  might  be  necessary  and 
convenient  for  mining,  and  to  use  therefor  any  timber  that  might 
be  standing  upon  the  land.  This  grant  of  the  right  to  use  the 
timber  was  a  concession  by  the  lessors  to  the  lessees,  and  does  not 
in  any  manner  affect  the  matter  in  dispute. 

From  the  testimony  in  the  case  we  have  no  doubt  that  the  ma- 
chinery and  buildings  were  intend od  to  b«*  aocewory  to  the  miniug 
under  the  provisions  of  the  lease,  and  that  there  was  no  intention 
in  affixing  them  to  the  realty  to  make  them  accessory  to  the  soil; 
and  it  appears  that  they  can  be  removed  without  material  disturb- 
ance to  the  land.  Thev  were  sach  structures  as  the  defendant  hati 
a  right  to  erect  on  complainant's  land,  and  therefore  the  defend- 
ant occupies  a  position  materially  different  from  what  it  would  be 
in  if  it  had  wrongfully  annexed  such  machinery  aud  buildings  to 
the  soil  of  another.  Furthermore  it  very  plainly  appears  that  the 
property  in  dispute  was  not  annexed  to  the  land  for  the  better  en- 
joyment of  the  land  itself,  but  for  the  exclusive  purpose  of  carrying 
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on  the  mining  operations;  and  the  manner  of  the  annexation  also 
tends  to  show  that  it  was  designed  for  a  temporary  purpose  in  con- 
nection with  the  lease  under  which  the  defendants  were  operating. 
Under  the  facts  disclosed  by  the  record  in  this  case,  we  think  the 
Circuit  Court  was  right  in  entering  a  decree  dissolving  the  injunc- 
tion and  dismissing  the  complainant's  bill,  and  the  decree  is  affirmed 

with  costs. 

Decree  affirmed. 
The  other  justices  concurred. 


Bowen  v.  Detroit  City  Railway. 

(54  MIoh.  496.) 
RaUtoay  —  in  street  —  duip  a»  to  9now. 

In  clearing  the  snow  from  its  track  a  street  railway  oompanj  is  bound  to  dis- 
pose of  it  so  as  not  to  interfere  unnecessarily  with  the  safety  and  convenience 
of  persons  using  the  street,  and  in  case  of  extraordinary  snow-falls  must  use 
extraordinary  efforts  to  that  end. 

ACTION  for  injuries  to  horses  and  sleigh  by  negligence.     The 
opinion  states  the  case.     The  plaintiff  had  judgment  below. 

Brennan  d  Donnelly  and  Fred  A,  Baker,  for  appellant. 
Otto  Kirchner,  for  appellee. 

Champlin  J.  The  defendant  is  a  corporation  operating  about 
eighteen  miles  of  street  milway  in  the  city  of  Detroit.  One  of  its 
lines  is  upon  Woodward  avenue^  which  consists  of  a  double  track. 
The  ordinance  under  which  it  is  permitted  to  run  and  operate  its 
railway  requires  that  it  shall  keep  its  track  clear  from  snow.  To 
do  this  expeditiously  it  uses  Day's  improved  scraper,  which  is  so 
constructed  as  to  force  the  snow  accumulating  on  its  tracks  to  the 
side  thereof  to  a  distance  of  about  six  feet,  and  attached  to  the 
scraper  or  snow-plow,  as  it  is  sometimes  called,  is  a  lover  extending 
beyond  about  four  feet,  which  serves  to  level  down  the  ridge  of 
snow  thrown  out  by  the  scraper.  This  lever  is  adjustable,  and  can 
be  raised  or  lowered.  It  usually  passes  about  twelve  inches  above 
the  ground.  In  ordinary  snow-storms  this  apparatus  so  disposes  of 
the  snow  that  no  inconvenience  is  occasioned  to  the  public  travel 


JUNE  TERM,  1884,  823 


Bowen  v.  Detroit  City  Railway. 


On  the  night  of  February  2,  1883,  a  severe  snow-storm  set  in, 
and  continued  to  fall  until  the  night  of  the  3d.  The  snow  was  very 
damp,  mixed  with  rain,  and  packed  so  firmly  when  removed  by  the 
snow-plow  that  the  leveler  failed  to  distribute  it,  and  it  was  left  in 
ridges  on  either  side  of  the  tracks,  varying  in  height  from  two  to 
three  feet.  On  the  3d  the  weather  turned  cold,  and  by  three  or 
four  o'clock  it  froze  very  hard,  which  had  the  effect  to  completely 
coat  these  ridges  with  ice.  On  Monday,  the  5th,  the  defendant 
endeavored  to  level  down  these  ridges  by  taking  a  large  stick  of 
timber  loaded  with  iron,  and  hitching  spans  of  horses  to  each  end, 
and  so  break  them  down,  but  without  success.  It  then  took  a  large 
plow  it  had  for  grading  streets,  and  that  broke  them  up  in  such 
large  lumps  that  it  was  more  dangerous  than  to  let  tjiem  remain  as 
they  were,  and  nothing  more  was  done  to  remove  them.  The 
plaintiff  resided  at  No.  1095  Woodward  avenue,  and  oh  the  evening 
of  the  6th  of  February,  1883,  he  was  proceeding  along  Woodward 
avenue  with  his  son  in  a  sleigh,  his  team  being  driven  by  his  coach- 
man toward  his  home.  There  was  not  sufficient  room  for  teams 
to  pass  each  other  between  the  ridge  of  snow  above  described  and 
the  curb-stone.  On  reaching  a  point  opposite  the  residence  of  a 
Mr.  Farrington,  a  grocery  delivery  wagon  was  standing  in  the  pass- 
age-way between  the  ridge  and  the  curb.  To  pass  this  wagon,  the 
driver  crossed  over  the  ridge  to  the  street-car  tracks,  and  continued 
on  in  the  rear  of  and  following  one  of  defendant's  cars,  until  it 
stopped  for  some  cause,  and  plaintiff's  team  passed  around  the  car 
in  the  space  which  had  been  cleared  of  snow,  and  proceeded  on 
until  they  were  about  to  meet  another  car  coming  from  the  opposite 
direction,  when  at  the  intersection  of  Warren  with  Woodward 
avenue,  the  driver  again  attempted  to  cross  the  ridge  to  the  drive- 
viray  between  it  and  the  curb,  and  in  crossing  the  ridge  at  this  point 
the  sleigh  upset,  the  persons  in  it  fell  out  and  the  horses  ran  away. 
The  horses  and  sleigh  were  injured,  and  plaintiff  brought  this  action 
to  recover  his  damages,  which  he  claims  were  occasioned  by  the  act 
of  defendant  in  creating  these  ridges  of  snow. 

The  declaration  in  the  case  does  not  allege  that  the  act  of  the 
defendant  was  unlawful  or  even  wrongful;  nor  does  it  aver  any  duty 
owing  by  defendant  to  the  public  or  to  plaintiff,  nor  negligence  in 
the  discharge  of  any  duty.  The  defendant  insists  that  removing 
the  snow  from  its  tracks  in  the  manner  shown  by  the  testimony  was 
a  lawful  act,  and  properly  performed,  and  that  the  only  possible 
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ground  upon  which  the  defendant  oould  be  made  liable  would  be 
becauae  it  did  not  remoTe  the  ridges  within  a  reasona];^  time,  and 
that  there  can  be  no  recovery  in  this  case  nnder  the  dedaration, 
because  there  is  no  averment  that  defendant  n^lected  to  remove 
the  ridges  of  snow  within  a  reasonable  time.  On  the  other  hand, 
the  plaintiff's  contention  is  that  the  ridgee  constituted  a  nuisance 
in  the  public  street,  and  that  the  defendant  is  liable  for  all  dama^^ 
sustained  by  the  plaintiff  in  consequence  of  pladng  them  there. 
It  may  be  considered  aa  settled  at  the  outset  that  these  ridges  of 
snow  constituted  serious  and  dangerous  obstructions  in  the  street, 
which  interfered  with  the  safety  of  the  public  travel  and  use  of  the 
streets,  and  unless  authorised  by  law  were  p^*  se  nuisanoes.  But 
if  authorized  by  law  they  cannot  be  considered  nuisancee.  Oar 
attention  has  not  been  called  to  any  statutory  authority  which 
expressly  authorizes  the  defendant  to  cast  the  snow  from  its  tracks 
into  the  adjacent  street.  The  statute  conferring  authority  upon 
street  railway  companies  to  incorporate  and  to  use  streets  is  embraced 
in  How.  Stat.  chap.  95.  They  are  authorized  with  the  consent  of 
the  corporate  authorities  of  the  city,  under  such  rules,  regulatiotis 
and  conditions  as  such  corporate  authorities  may  prescribe,  to 
construct,  use,  maintain  and  own  a  street  railway  for  the  transpor- 
tation of  passengers  in  and  upon  the  lines  of  the  streets.  In  con- 
structing the  railway  they  are  required  to  conform  to  the  grade  of 
the  streets  established  by  the  corporate  authorities,  and  to  lay  the 
track  in  such  mode  and  with  such  kind  of  rail,  and  to  keep  the 
railway  and  that  part  of  the  street  and  pavement  within  and  ad- 
jacent to  the  track  in  such  condition  and  state  of  repair  as  pre- 
scribed and  provided  in  the  consent,  grantor  agreement  of  the  mu- 
nicipal authorities  permitting  the  construction  of  the  railway. 
Tlie  corporate  authorities  are  authorized  to  prescribe  by  ordinance 
or  otherwise  such  rules  and  regulations  in  regard  to  the  street  rail- 
ways as  may  be  required  for  the  grading,  paving  and  repairing  the 
street,  and  to  prevent  obstructions  thereon.  It  is  made  a  misde- 
meanor,  punishable  by  a  fine  not  exceeding  $500  or  imprisonment 
in  the  county  jail  not  more  than  one  year,  for  any  person  to  will- 
fully obstruct,  break,  injure  or  destroy  any  railway  oonstruoted  or 
operated  under  that  act,  or  any  work,  car  or  building  belonging  to, 
or  in  possession  of  the  street  railway  company.  There  is  nothing 
in  this  legislation  that  grants  expressly  to  driendant  any  rights  in 
the  public  streets  except  for  constructing,  maintaining,  owning  and 
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ox>erating  a  street  railway^  and  by  implication  such  rights  as  are 
necessary  to  carry  out  the  purposes  of  the  grant,  and  no  more  of 
the  street  is  granted  than  is  necessary  for  that  purpose.  The  fran- 
chises conferred  are  to  be  enjoyed  in  common  with  and  not  in  ex- 
clusion of  the  public  in  the  street  for  the  uses  and  purposes  of  a 
highway.  It  is  a  matter  of  common  notoriety  that  all  railways 
miist  hare  a  clear  track  in  order  to  be  operated  at  all,  and  that  ac- 
camulations  of  ice  and  snow  must  of  necessity  be  removed.  And 
it  may  fairly  be  presumed  that  the  legislature  intended  that  com- 
panies organized  under  the  act  should  keep  their  track  in  condition 
to  be  operated  for  the  accommodation  of  the  public  at  all  sea>oas 
of  the  year,  and  that  the  street  adjacent  to  the  track  might  be  used 
as  a  place  of  deposit  for  the  snow  that  accumulates  at  certain  sea- 
sons, in  such  manner  as  should  not  interfere  with  the  rights  of  the 
public  in  the  use  thereof  as  a  public  highway,  or  of  private  individ- 
uals as  owners  of  adjoining  property. 

Although  the  legislature  by  implication  granted  the  right  to 
defendant  to  deposit  the  snow  from  its  tracks  upon  the  sides  of  the 
street,  the  company  notwithstanding  was  bound  to  exercise  the 
right  conferred  in  a  manner  consistent  with  the  rights  of  the  com- 
munity in  the  use  of  such  street,  and  it  was  also  bound  to  exercise 
the  highest  degree  of  care  to  prevent  injury  to  the  persons  and 
property  of  those  affected  by  its  acts.  And  while  it  is  implied  from 
the  legislative  grant  to  operate  the  railway  that  the  snow  may  be 
deposited  or  thrown  to  the  sides  of  the  tracks,  yet  it  will  be  oIh 
served  that  the  method  to  be  employed  to  accomplish  the  object  of 
keeping  the  tracks  clean  is  left  with  the  company  to  determine  ; 
and  where  there  are  different  methods  which  may  be  pursued  by 
which  the  authority  given  may  be  exercised,  by  one  of  which  the 
snow  would  be  left  in  such  a  manner  as  to  become  a  nuisance,  and 
another  not,  that  method  must  be  adopted  which  will  not  create  a 
nuisance.  Every  person  having  occasion  to  use  the  public  streets 
for  the  purpose  of  travel  or  passage  is  entitled  to  feel  that  he  is  ab- 
solutely safe,  while  exercising  ordinary  care,  against  all  accidents 
arising  from  obstructions  in  the  street,  and  no  one  has  the  right, 
without  special  authority,  to  materially  obstruct  it  or  render  its 
ordinary  use  dangerous.  It  is  evident  that  the  rights  of  the  public 
and  of  the  defendant  may  both  be  secured  in  the  reasonable  use  of 
the  streets  at  the  same  time,  and  the  railway  company  be  enabled 
to  discharge  its  duty  to  the  public  who  rely  upon  or  choose  to  pat- 
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ronize  it,  and  the  travelling  public  be  enabled  to  use  the  streets 
with  safety. 

It  is  the  duty  of  the  company,  in  removing  the  snow  from  its 
tracks,  to  adopt  such  a  mode  as  will  not  create  obstructions  in  the 
streets  to  the  detriment  or  danger  of  the  public  in  the  ordinary  use 
thereof.  If  it  can  deposit  the  snow  in  the  streets  upon  the  sides  of 
its  tracks  in  such  manner  as  not  to  interfere  with  the  use  of  the 
street  as  a  public  highway,  there  appears  to  be  no  good  reason  why 
it  may  not  adopt  that  mode  of  disposition,  but  in  doing  so  it  can 
not  be  permitted  to  leave  it  in  ridges  or  piles  which  would  obstruct 
the  streets  and  make  them  unsafe  or  dangerous  for  vehicles  to  pass 
along  or  cross  them.  Its  rights  in  this  respect  are  subject  and  not 
paramount  to  the  rights  of  the  public  to  use  the  streets  for  the  or- 
dinary purpose  of  passage,  and  all  acts  which  create  obstructions  to 
the  use  of  the  street  by  the  public  are  unlawful.  Was  the  manner 
adopted  by  the  defendant  to  dispose  of  the  snow  a  proper  one?  The 
testimony  is  that  the  means  employed  were  the  most  expeditious 
and  best  adapted  to  the  purpose  of  any  known  appliance,  and  the 
one  in  general  use  by  street  railway  companies.  It  also  appears 
from  the  testimony  that  ordinarily  the  snow  was  not  left  in  ridges, 
but  was  levelled  off  and  distributed  so  that  it  was  not  dangerous  to 
the  public  in  using  the  streets;  but  in  this  instance  the  snow  was 
not  levelled  off,  and  remained  in  ridges,  forming  dangerous  obstruc- 
tions to  travel.  The  defendant  insists  that  this  was  not  owing  to 
any  fault  of  defendant,  but  to  the  extraordinary  nature  of  the 
storm,  rendering  it  impossible  for  the  machine  to  distribute  the 
snow  as  it  was  forced  from  the  track.  If  this  was  an  extraordinary 
storm,  the  defendant  was  called  upon  to  put  forth  extraordinary 
exertions,  not  only  to  clear  its  tracks  but  to  see  that  in  so  doing  it 
did  not  create  an  obstruction  in  the  street  which  would  interfere 
with  the  public  use  thereof  ;  and  if  obstructions  were  unavoidably 
made  by  the  mode  it  employed  to  clear  its  tracks  of  snow,  it  became 
its  imperative  duty  to  remove  such  obstructions  within  a  reasonable 
time,  and  if  it  failed  to  perform  this  duty  it  must  be  held  responsi- 
ble for  the  consequence  to  any  one  in  the  exercise  of  ordinary  care 
who  has  suffered  an  injury  thereby. 

The  question  of  reasonable  time,  in  the  absence  of  controversy 
respecting  the  facts,  or  where  they  are  conceded,  is  one  of  law  for 
the  court  to  determine,  and  is  defined  to  be  '*  so  much  time  as  is 
necessary,  under  the  circumstances,  to  do  conveniently  what  the  con- 
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tract  or  duty  requires  in  the  particular  case  should  be  done."  In 
this  case  there  was  no  controyersy  about  the  facts.  The  snow  ceased 
to  fall  on  the  Si,  and  the  accident  happened  on  the  evening  of  the 
6th.  It  is  manifest  that  a  reasonable  time  in  which  such  ridges 
could  and  should  have  been  reduced  had  elapsed  before  the  accident 
happened.  Nothing  was  done  by  the  defendant  until  the  5th,  when 
an  effort  was  made  to  level  the  ridges  with  a  stick  of  timber,  which 
was  unsuccessful.  Next  a  plow  was  used,  which  did  not  work  satis- 
factorily, and  then  the  effort  was  abandoned.  Considering  the  dan- 
gerous nature  of  the  obstructions,  the  defendant  was  reprehensibly 
negligent,  and  showed  an  utter  disregard  of  the  public  welfare.  It 
cannot  be  doubted  that  other  and  more  ordinary  and  effective  means 
were  at  hand,  and  should  have  been  resorted  to.  It  is  unnecessary 
to  mention  them.  They  readily  suggest  themselves  to  persons  of 
usual  intelligence.  The  defendant  neither  removed  the  obstructions 
nor  excused  its  want  of  diligence  in  removing  them,  and  is  justly 
responsible  for  the  consequences  of  placing  them  in  the  street. 

The  defense  insisted  upon,  that  the  defendant  is  not  liable  for 
placing  the  obstructions  in  the  street,  but  if  at  all,  for  not  remov- 
ing them  in  a  reasonable  time,  is  rather  technicaL  If  it  should  be 
conceded  that  it  was  lawful  for  the  defendant  to  create  the  obstruc- 
tion in  the  first  instance,  yet  if  allowed  to  renwin  an  unreasonable 
length  of  time,  it  became  unlawful  from  the  beginning,  and  in  an 
action  to  recover  for  the  injury  caused  by  the  obstruction  it  is 
proper  for  the  plaintiff  to  base  his  right  of  action  upon  the  obstruc- 
tion as  unlawful  at  the  time  of  the  injury,  and  it  is  not  necessary 
to  declare  as  for  leaving  it  there  an  unreasonable  time.  It  is  mat- 
ter of  justification  and  defense.  It  is  always  a  sufficient  answer  to 
say  that  the  obstruction  was  in  the  highway  only  a  reasonable  time 
and  for  a  lawful  purpose.  In  coming  to  the  conclusion  they  did, 
the  jury  must  have  found,  under  the  charge  of  the  court,  that  the 
plaintiff  was  in  the  exercise  of  ordinary  care  and  did  not  contribute 
to  the  injury  complained  of,  and  that  such  injury  was  occasioned 
by  the  obstructions  which  defendant  caused  to  be  placed  in  the 
street  and  suffered  to  remain  until  the  time  of  the  accident.  The 
charge  of  the  court  was  substantially  in  accord  with  the  views 
above  expressed,  and  under  the  facts  the  plaintiff  was  entitled  to 
recover,  and  the  judgment  is  affirmed.  Judgment  affirmed. 

CooLBT,  0.  J.,  and  Oahpbell,  J.,  concurred;  Shbbwood,  J., 
concurred  in  the  result. 
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Davis  v.  Burgess. 

(54  Mloh.  ftU.) 
Breach  of  peace — tehat  is. 

The  use  of  profane,  indecent  and  abusive  language  bj  one  toward  another  on 
a  street  and  in  presence  of  others  is  a  breach  of  the  peace. 

ASSAULT  and  battery  and  false  imprisonment.     The  (^inioa 
states  the  case.    The  plaintiff  had  judgment  below. 

Edwin  F.  Oonely,  Henry  A.  Chaney  and  William  A,  Jlioore^  for 

appellant. 

T/t08.  R.  Orisup  and  William  B,  Jackson,  for  appellee. 

Sherwood,  J.  This  is  an  action  of  trespass  for  assault  and  bat- 
tery and  false  imprisonment.  The  plaintiff  was  a  private  citizen, 
and  the  defendant  at  the  time  of  the  arrest  complained  of  was  a  po- 
liceman in  the  city  of  Detroit.  On  the  Slst  of  August,  1882,  the 
defendant  claims  he  went  into  a  pawnbroker's  shop  in  Detroit  to 
assist  a  young  man  in  obtaining  a  watch  he  had  left  in  pawn  there; 
he  saw  the  plaintiff,  who  was  acting  as  clerk  for  the  pawnbroker, 
Mr.  Van  Baalen,  at  the  time,  and  Davis  ordered  him  out  of  the 
shop,  using  profane  and  indecent  language  toward  him  as  he  left 
The  next  day  about  noon  Davis  found  Burgess  upon  the  street  and 
told  him  there  was  a  gentleman  at  the  pawnbroker's  shop  who 
wished  to  see  him.  Burgess  went  there  in  company  with  another 
officer,  and  while  there  Davis  asked  Burgess  for  his  name  and  his 
number,  which  was  given,  and  thereupon  Davis  called  the  defend- 
ant almost  everything  indecent,  saying  he  would  have  his  buttons 
off  of  him,  etc.,  and  would  make  complaint  against  him.  Davis' 
language  was  very  indecent  and  profana  This  was  while  they 
were  in  the  shop.  Defendant  did  nothing  but  walked  out  of  the 
shop  and  across  the  street,  and  then  started  for  a  street  car.  Davis 
followed  him,  continuing  his  profanity  and  abuse,  calling  the  de- 
fendant a  son  of  a  bitch  and  other  mean  names,  and  by  so  doing 
gathered  a  crowd  around  them  on  the  street,  and  then  he  went  into 
his  store.  Defendant  told  him  that  snch  language  should  not  be 
used  upon  the  public  street,  and  was  about  to  enter  the  cai  when 
Davis  again  came  upon  the  street,  and  standing  upon  the  sidewalk 
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renewed  his  yile  and  profane  attack  upon  defendant,  who  was  then 
going  acroes  the  street,  hailed  him  and  again  assailed  him  with 
vulgar,  profane  and  indeoent  language  in  the  presence  of  citizens, 
among  whom  were  ladies,  passing  along  the  street.  Bargess  went 
to  the  plaintiff  and  asked  him  for  his  name,  which  he  refused  to 
give,  saying  to  defendant,  ''If  yon  lay  your  hand  upon  me  I'll 
shoot  you,"  calling  him  at  the  same  time  a  vile  name.  Defendant 
thereapon  arrested  the  plaintiff,  took  him  to  the  city  attorney's 
office  and  made  complaint  against  him  under  the  city  ordinance, 
which  provides  that  **  no  person  shall  be  guilty  of  using  indecent 
or  immoral  languge,  nor  be  guilty  of  any  indecent  or  immoral  con- 
duct or  behavior  on  any  public  street,  lane,  alley,  square,  park  or 
space  in  said  city,''  the  penalty  being  fine  or  imprisonment.  The 
city  attorney  took  the  complaint,  but  for  some  reason  failed  to 
prosecute  it.  Davis  was  discharged.  This  is  the  defendant's  state- 
ment of  the  facts,  and  he  claims  that  if  found  true  by  the  jury 
they  constitute  a  perfect  defense  to  the  plaintiff's  action. 

The  defendant  was  sworn  in  his  own  behalf,  and  upon  most  of 
the  material  facts  stated  by  him  he  was  contradicted  by  the  plain- 
tiff, whose  version  of  the  matter  presents  an  entirely  different  case, 
but  with  this  we  have  little  to  do. 

The  court  having  charged  the  jury  in  substance  that  the  only 
question  for  them  to  consider  was  that  of  damages,  it  is  only  need- 
ful for  us  to  review  the  case  as  presented  on  the  part  of  the  defend- 
ant, and  if  from  his  showing  he  was  not  justified,  the  verdict  must 
stand. 

There  seems  to  be  no  question  that  the  official  position  of  the 
defendant  in  the  city  of  Detroit  at  the  time  the  arrest  was  made 
constituted  him  a  conservator  of  the  peace.  The  arrest  was  made 
without  warrant.  At  the  time  it  was  made  (mid-day)  the  plaintiff 
was  on  the  sidewalk,  where  citizens,  men  and  women,  were  con- 
stantly passing  and  repassing,  and  there,  in  a  loud,  boisterous  man- 
ner he  called  the  defendant  a  '^  Qod  damned  son  of  a  bitch,"  and 
continued  to  use  other  indecent  language.  When  defendant  asked 
for  his  name  he  refused  to  give  it  to  the  officer,  and  threatened  to 
kill  him  if  he  laid  his  hands  on  him.  Only  a  few  minutes  before 
the  plaintiff  had  used  the  some  and  other  profane  language  toward 
defendant  in  the  presence  of  a  crowd  upon  the  street. 

There  is  no  question  about  the  officer's  right  to  arrest  for  a 
breach  of  the  peace  committed  in  his  presence  without  process. 
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Did  the  language  and  conduct  of  the  plaintiff  on  that  occasion 
amount  to  a  breach  of  the  peace?  The  answer  to  this  question 
must  necessarily  determine  the  decision  in  this  case.  The  offense, 
whatever  its  character,  was  committed  in  the  presence  of  the  offi- 
cers in  the  public  street  in  a  city,  in  the  presence  of  citizens.  The 
language  used  was  not  only  vile  and  profane,  but  forbidden  under 
penalties  both  by  the  by-laws  of  the  city  and  the  statutes  of  our 
State.  It  was  against  decency  and  public  morals,  of  the  most  ag- 
gravating character,  well  calculated  to  arouse  the  passions  and  in- 
duce personal  violence  which  was  threatened  if  the  officer  laid  hands 
.upon  the  offender. 

Now,  what  is  understood  by  '^a  breach  of  the  peace F"  By 
''peace,"  as  used  in  the  law  in  this  connection,  is  meant  the  tran- 
quillity enjoyed  by  the  citizens  of  a  municipality  or  community 
where  good  order  reigns  among  its  members.  It  is  the  natural 
right  of  all  persons  in  political  society,  and  any  intentional  viola- 
tion of  that  right  is  '*  a  breach  of  the  peace."  It  is  the  offense  of 
disturbing  the  public  peace,  or  a  violation  of  public  order  or  public 
decorum.  Actual  personal  violence  is  not  an  essential  element  in 
the  offense.  If  it  were,  communities  might  be  kept  in  a  constaat 
state  of  turmoil,  fear  and  anticipated  danger  from  the  wicked  lan- 
guage and  conduct  of  a  guilty  party,  not  only  destructive  of  the 
peace  of  the  citizens  but  of  public  morals  without  the  commission 
of  the  offense.  The  good  sense  and  morality  of  the  law  forbid  such 
a  construction.  I  think  the  language  and  conduct  of  Davis  in  this 
case,  as  appears  on  the  record,  shows  him  guiliy  of  a  breach  of  the 
peace,  and  in  the  act  of  committing  it  at  the  time  he  was  arrested. 
The  court  should  have  submitted  the  defendant's  case  as  he  made 
it  to  the  jury  under  proper  instructions  to  ascertain  the  truth  of  the 
facts  as  stated  by  him  and  his  witnesses.  This  the  court  did  not 
do,  and  the  failure  was  error. 

The  case  of  Quinn  v.  ffeisel^  40  Mich.  576,  cited  by  counsel  for 
plaintiff,  is  not  in  point  In  that  case  the  officer  who  was  sued  for 
making  the  arrest,  as  the  plaintiff's  testimony  tended  to  show,  made 
it  after  the  offense  had  occurred,  and  the  testimony  was  submitted 
to  the  jury  under  a  proper  charge,  who  found  for  the  plaintiff. 
Neither  do  I  see  any  thing  in  Sarah  Way* 8  case,  41  Mich .  299,  nec- 
essarily conflicting  with  the  views  here  expressed. 

It  can  make  no  difference  that  the  officer  was  made  the  subject 
of  the  offender's  wrong  acts  and  conduct  on  the  occasion.     Officers 
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are  entitled  to  the  same  protection  as  other  persons.  It  was  the 
offense  against  the  public  which  the  people  coald  punish,  and  the 
officer  only  acted  for  them  in  making  the  arrest.  He  had  no  per- 
sonal interest  in  the  matter.  If  the  people  failed  to  prosecute  fur- 
ther»  it  was  not  the  officer's  fault;  and  if  the  plaintiff  was  guilty  of 
the  offense  for  which  he  was  arrested,  he  cannot  have  suffered  fi'om 
the  failure  to  prosecute.  I  think  the  judgment  at  the  Circuit 
should  be  reversed,  and  a  new  trial  granted. 

Judgment  reversed. 

CooLXT,  G.  J.,  and  Chakplin,  J.,  concurred. 

Campbell,  J.     I  am  not  satisfied  that  the  case  was  not  properly 
presented  to  the  jury. 


BOTD  V.   CONKLIK. 
dM  Mioh.  688.) 

Water  and  wxter-eourse — eurfaee-wUer — dinerUng. 

A  farm  owner  may  not  erect  such  barriers  as  will  flood  his  neighbor's  land 
with  surface-water  that  would  otherwise  escape  over  his  own,  in  order  to 
reclaim  the  bed  of  a  pond  that  has  always  existed  on  his  own  land,  and 
get  rid  of  the  inflow. 

IIRESPASS.     The  opinion  states  the  case.     The  defendant  had 
judgment  below. 

A.  L.  Millard  and  Bean  £  Underwood,  for  appellant 
(7.  A.  Stacy,  <or  appellee. 

Campbell,  J.  Boyd  sued  defendants  for  removing  part  of  a 
dam  which  he  had  built  across  the  outlet  which  drained  an  adjoin- 
ing highway  and  higher  lands  adjacent.  Lorenzo  D.  Dewey  owned 
a  farm  running  north  of  the  highway  about  half  a  mile,  and  a  swale 
ran  through  this  land  from  north  to  south  which  crossed  the  road 
through  a  culvert  from  which  the  water  flowed  across  Boyd's  farm 
to  a  pond  on  his  land  which  has  no  surface  outlet  The  swale  is 
crossed  by  an  old  beaver  dam  near  its  north  end,  and  a  creek  called 
Bvan's  creek,  a  little  to  the  north  of  it,  sometimes  overflows  so  that 
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the  water  runs  over  this  beaver  dam  into  the  swale.  The  swate  ciu-- 
ries  dowa  ail  the  surface-water  on  Dewey's  land,  and  there  was  testi- 
mony tending  to  show  that  it  was  partly  fed  by  springs,  although  this 
was  disputed.  Both  farms  are  inclosed  by  a  ridge  which  preTenis 
any  water  passing  from  Dewey's  land  from  escaping^  except  through 
the  swale  and  into  the  pond,  and  there  is  no  other  way  of  draining 
the  highway.  The  soQ  is  clay,  except  to  the  south  and  east  of  the 
pond  where  it  is  gravelly,  and  where  there  is  some  escape  of  water 
by  percolation,  and  possibly  by  a  subterranean  outlet.  Both  farms 
seem  to  have  been  in  private  hands  for  above  fifty  years.  The  road 
appears  by  the  testimony  to  be  the  La  Plaisance  Bay  turnpike, 
which  was,  as  we  are  judicially  ihformed  by  public  statute,  laid  out 
in  1832  and  built  by  the  CTnited  States  government,  and  subse- 
quently became  subject  to  State  authority,  and  is  now  in  charge  of 
the  ordinary  town  authorities.  Just  north  of  the  road  (which  runs 
east  and  west  on  the  section  line  between  sections  32  and  29,  in 
township  5,  south  of  range  4  east)  the  swale  widens  on  Dewe}''8 
land  into  a  small  pond.  The  pond  on  Boyd's  land  is  never  dry. 
and  before  he  built  the  dam  contained  usually  from  six  to  eight 
acres,  of  which  a  space  of  several  acres  became  dried  by  means  of 
the  exclusion  of  the  water  which  came  down  from  the  lands  above 
which  had  no  other  esoape.  The  dam  was  a  solid  stmotnre  twelve 
feet  thick  at  the  base  and  seven  on  the  top,  about  a  hundred  paces 
long,  and  higher  than  the  highest  part  of  the  cnlvert  or  highway. 
Its  effect  was  to  submerge  the  road,  and  also  to  throw  the  water 
all  back  over  the  highway  and  upon  Dewey,  where  it  had  no  escape 
but  by  evaporation. 

Boyd  purchased  the  farm,  which  contains  a  little  over  ninety 
acres,  in  1872,  at  which  time  there  was  no  obstruction  to  the  flow- 
age.  He  first  built  the  dam  in  1877,  and  it  was  removed  so  as 
to  give  room  for  the  water  in  1878  by  the  highway  commissioner. 
Being  rebuilt,  it  was  removed  in  1879  by  defendants,  under  the 
direction  of  the  local  authorities,  Conklin  himself  being  commis- 
sioner and  acting  in  pursuance  of  their  instructions. 

The  case  as  it  is  now  before  us  presemts  no  complications.  The 
dam  was  built  for  the  sole  and  express  purpose  of  shutting  out  the 
water,  which  had  its  only  outlet  through  the  swale  and  over  Boyd's 
land,  and  this  was  its  original  and  natural  <m.tlet.  It  was  not  arti- 
fiaud  but  had  always  existed  since  the  country  was  known;  aaid  the 
existence  of  a  beaver  dam  makes  it  not  unlikely  that  it  was  once  a 
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nnmh^  stream.  Wbether  its  waters  are  to  any  extent  from  apvings 
or  not,  tliej  inchide  tlie  irbole  strrlaGe  drainage,  and  are  not  oan- 
fined  to  passing  storms.  There  is  some  testimony  of  oooasional 
attempts  by  the  lower  owners  to  obstmet  the  wat^,  but  no  evidenos 
of  acquiescenoe,  and  Tory  Httle  if  any  of  submission  by  the  highway 
Mxthorities  to  snch  obstmctions. 

If  this  had  been  an  artificial  drainage,  the  long  existence  of  the 
road,  which  conld  not  be  kept  in  repair  without  drainage,  and  the 
undisputed  fact  that  a  regular  enlvert  has  existed  at  least  sinoe 
19i5,  and  that  no  other  drainage  was  possible,  would  in  our  opinion 
pot  phdntifF  to  yery  strong  proof  to  orerthrow  the  presamption  of 
right.  The  conrt  below  gave  the  plaintiff  the  b^iefit  of  that  analogy, 
and  going  rery  far  in  the  endearor  to  avoid  giTing  occasion  for 
eayil,  limited  defendant's  justification  to  a  substantially  nninter- 
Tapted  enjoyment  of  the  drainage  for  twenty  years  without  sab- 
stantial  objection  to  the  public  or  highway  authorities.  But  plain- 
tiff insists  that  his  right  to  intercept  snr^ce-water  cannot  be  cut 
off  in  that  way,  and  that  except  in  case  of  living  waters  in  a  de^ 
ftoed  and  regular  channel,  there  is  no  such  obstacle,  or  none  with- 
oat  snch  an  undisputed  prescriptive  right  as  would  be  equivalent 
to  a  grant. 

On  the  argument  the  whole  subject  was  discoNMed  with  much 
ability.  It  is  not  necessary  however  to  consider  any  more  of  the 
l^gal  theories  than  such  as  have  some  application  on  the  faotsL 

The  real  question  here  was  whether  one  land-owner  can  at  hk 
pfeasure  erect  such  barriers  as  will  flood  his  neighbor's  land  with 
water  that  otherwise  would  escape  over  his  own,  in  order  to  par- 
tially or  wholly  reclaim  the  bed  of  a  pond  which  has  always  existed 
there,  and  get  rid  of  the  inflow.  In  its  natural  condition  neither 
the  highway  nor  the  upper  lands  would  be  drowned.  The  effect  of 
the  dam  is  to  cover  portions  of  them  with  water  that  cannot  escape. 

It  was  urged  strenuously  on  plaintiff's  behalf  that  there  is  a  radi- 
cal  diflbrence  between  the  common  and  the  civil  law  upon  the  sub- 
ject of  the  relations  of  upper  and  lower  estates  asto  water  easements 
and  servitudes,  and  that  at  common  law  the  latter  owes  no  service 
to  the  former  in  regard  to  the  flow  of  surface  water.  As  we  are  not 
expected  officially  to  be  experts  in  the  civil  law,  we  shall  not  at- 
tempt to  discuss  that  department  of  jurisprudence  as  a  aepanitc 
subject.  But  it  so  happens  that  from  the  time  of  Bncton  down 
attention  has  been  frequently  called  by  the  common-law  eourts  to 
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the  fact  that  the  whole  sabject  of  rights  ia  water  has  been  defined 
bj  the  ciyil-hiw  writers  in  terms  which  sabstantially  agree  with  the 
recognized  rules  of  the  common  hiw,  and  that  thej  agree  reiy  doeelj, 
not  necessarily  because  one  has  been  borrowed  from  the  other,  but 
rather  because  both  are  naturally  drawn  from  the  general  usages 
and  necessities  of  mankind.  All  of  the  considerations  which  belong 
to  the  present  case  depend  on  the  reciprocal  action  on  both  upper 
and  lower  proprietors  of  the  maxim  that  every  man,  in  the  use  of 
his  own  property,  must  avoid  injuring  his  neighbor's  property  as 
far  as  possible.  And  while  the  cases  cited  on  the  hearing  show  th&t 
courts  have  sometimes  indulged  in  sweeping  language,  that  taken 
independently  would  lead  to  remarkable  results,  the  facts  on  which 
the  apparently  conflicting  rulings  rest  greatly  narrow  their  substan- 
tial repugnance.  There  are,  it  must  be  admitted,  decisions  that 
cannot  possibly  be  harmonized.  But  their  number  and  their  force 
do  not  equal  their  apparent  importance.  And  there  is  no  subject 
on  which  local  usages  have  had  so  much  weight  in  shaping  the  local 
common  law  as  the  incidents  of  real  estate.  There  are  parts  of  the 
Union  where  the  land  laws  have  always  differed  from  the  common 
law  of  other  States,  while  the  law  relating  to  water  has  been  laid 
down  in  a  large  part  of  the  United  States  in  a  uniform  manner, 
without  reference  to  their  ancient  condition  as  French,  Spanish  or 
English  colonies.  The  civil-law  definitions,  or  what  are  supposed 
to  be  such,  are  quoted  as  often  under  the  one  class  of  antecedents 
as  under  the  other. 

The  chief  differences  pointed  out  on  the  argument,  as  important 
in  weighing  decisions  as  furnishing  precedents,  related  to  distinc- 
tions between  living  streams  in  a  natural  flow,  and  water  of  a 
different  character  in  artiflcial  escapes  or  in  surface  descents — to 
distinctions  between  urban  and  rural  servitudes  —  and  to  the  pur- 
poses for  which  dams  or  other  interruptions  are  made. 

It  is  not  disputed  that  perennial  flowing  streams  of  living  water 
impose  similar  duties  and  confer  similar  rights  on  all  riparian  pro- 
prietors under  all  systems  of  jurisprudence.  It  is  not  disputed 
that  under  what  is  claimed  to  have  been  the  civil-law  rule,  the  rural 
proprietor  of  lower  lands  was  required  to  receive  the  water  flow  of 
surface  water  from  the  upper  lands  coming  in  substantially  its  nat- 
ural amount  and  condition.  Beyond  this  we  cannot  harmonize 
much  of  the  contention  of  counsel,  and  must  dispose  of  the  case  as 
it  appears  to  us« 


JUNE  TERM,  1884.  835 


Boyd  V.  Conklin. 


A  number  of  the  most  striking  cases  cited  b;  plaintiff's  counsel 
in  support  of  his  appeal,  as  laying  down  the  broadest  doctrine,  and 
as  relied  upon  in  a  good  share  of  his  other  citations,  were  cases 
where  the  lands  were  in  towns  and  cities,  and  the  erections  or  acts 
in  litigation  referred  to  the  uses  of  that  class  of  property.  And  in 
relying  on  these,  it  wob  claimed  that  there  was  uo  substantial  found- 
ation for  any  distinction  between  urban  and  rural  property. 

There  is  no  question  but  that  such  a  distinction  is  recognized  in 
the  civil-law  authorities  referred  to  on  the  argument,  as  well  as  in 
several  of  the  cases  cited.  The  distinction  is  one  of  substance  and 
not  arbitrary.  As  already  suggested,  the  adjoining  owners  owe 
mutual  duties  —  the  one  to  receive  the  natural  flow,  and  the  other 
not  to  injuriously  change  its  conditions.  It  is  obvious  that  the  lay- 
ing out  of  town  streets  and  the  multiplication  of  buildings  cannot 
avoid  making  serious  changes  in  the  surface  of  the  ground  and  in 
the  condition  of  surface-water.  Grades  must  usually  be  established 
for  streets  and  sidewalks,  and  pavements  and  other  surface  changes 
are  usual,  in  addition  to  the  walls  of  buildings,  which  with  their 
embankments  must  obstruct  or  change  the  drainage.  It  is  almost 
universally  expected  and  provided  that  sewerage  and  drainage  shall 
be  regulated  by  some  municipal  standard.  There  cannot  be  towns 
without  changing  the  face  of  the  land  materially.  And  where  the 
same  rule  has  been  applied  to  towns  as  to  the  country,  it  has  in 
some  cases  at  least  been  done  expressly,  because  in  the  circum- 
stances of  the  record  the  particular  land  in  question  had  remained 
under  rural  conditions.  If  —  as  seems  to  be  true  —  some  decisions 
ignore  the  distinctions,  they  depart  from  the  old  rule,  and  cannot 
be  maintained  as  harmonious  with  the  general  line  of  authority,  un- 
less on  special  facts  which  do  not  justify  their  broad  dicta. 

The  Massachusetts  cases  lay  down  so  broadly  the  right  of  the 
lower  proprietor  to  cut  off  the  water  flowing  down  on  him,  that 
whatever  distinctions  may  be  found  in  their  facts,  the  court  evi- 
dently meant  to  disregard  them.  The  Wisconsin  cases  perhaps  go 
about  as  far,  and  the  Indiana  rule  is  stated  in  similar  terms.  It  can 
hardly  be  said  that  there  is  any  fixed  New  York  rule  which  would 
apply  to  such  a  case  as  the  present.  In  the  case  of  Barkleyy.  Wil- 
cox, 86  N.  Y.  140;  8.  c,  40  Am.  Rep.  519,  where  the  interference 
with  the  water  was  by  building  and  banking  up  a  house  near  a 
street,  the  facts  did  not  call  for  any  very  general  discussion,  and  the 
court,  while  expressing  a  preference  for  the  views  of  the  Massachu- 
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aette  oourtB  orer  the  rule  in  PeiiDsyiTaiiis  and  other  Ststes  to  the 
oontnury^  saw  the  neoeesity  of  oautioii  in  adopting  those  TiewB  too 
oniTerBallyy  and  left  the  door  open  to  deal  with  cases  like  this  an. 
A^r  own  footing.  In  B&$Mby  r.  Speer,  2  Vroom,  $51,  the  tacts 
and  the  deoiaion  were  like  those  in  Barklmf  y.  Wilcox,  bnt  can 
haidlj  be  said  to  distnrb  the  earlier  case  of  Sari  y.  D»  Mart,  1 
Beasl.  Ch.  2S0,  where  the  civiKlaw  principle  was  treated  as  in  some 
oases  furnishing  a  proper  rale  for  town  property  which  was  not  so 
situated  as  to  reqnire  a  different  treatment. 

Mr.  Washburn,  in  his  treaties  on  Etisements  (p.  355),  indicates 
that  the  Massachusetts  rule  is  not  sustained  by  the  weight  of  Ameri- 
oan  authority,  and  that  the  rule  known  as  the  civil-law  rule  has 
been  more  generally  accepted.  He  cites  most  of  the  authorities 
brought  to  our  attention  on  the  argument^  and  they  unquestionably 
sustain  the  existence  of  duties  between  the  respective  land-ownen 
to  do  no  harm  tx>  each  other  against  the  natural  servitude 

Much  of  the  discussion  found  in  the  cases  referred  to  turns,  not 
on  the  right  of  the  upper  owner  to  have  egress  for  his  water,  but 
upon  the  right  of  the  lower  owner  to  have  the  water  come  down. 
In  the  present  case,  Boyd  does  not  seem  to  desire  this  supply.  But 
it  is  quite  sapposable,  that  if  this  pond  were  not  entirely  on  his 
premises,  it  might  be  of  some  importance  to  the  neighboring  land 
that  it  should  not  be  diminished  or  destroyed. 

It  is  not  necessary  on  this  reoord  to  determine  how  far  defend- 
ants could  themselves  have  shut  off  the  supply,  because  it  is  evi- 
dently not  for  their  interest  to  do  so.  But  there  is  no  lack  of  cases 
which  hold  that  rights  may  exist  in  a  flow  of  water  which  is  not  a 
natural  living  stream.  And  while  here^  as  in  other  cases,  the  rights 
of  parties  must  depend  somewhat  on  the  circumstances  and  sur- 
roundings, the  general  principle  underlying  all  the  cases  is  that  the 
upper  and  lower  owners  must  respect  any  valuable  rights  which 
accrue  to  either  from  the  position  of  their  lands.  The  narrow  de- 
finition of  water-courses  as  natural  living  streams,  which  appears 
in  a  few  cases  in  the  United  States,  is  not  an  ancient  or  universal 
definition.  On  the  contrary,  water  riinning  in  a  natural  or  artifi- 
cial bed  is  very  frequently,  if  not  generally,  so  regarded.  But 
names  are  of  small  importance,  inasmuch  as  the  only  consideration 
that  need  be  looked  at  is  the  character  and  surroundings  of  the 
flowage.  The  following  authorities  recognize  valuable  rights  im 
water,  and  some  of  them  are  spoken  of  expressly  as  water-coniaoSy 
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which  are  entiTely  distinct  from  natural  living  slreioiA.  WaohyA 
Watm,  3, 146-7;  Wrigki  y.  Williams,  1  11  &  W.  77;  Rmmirmw, 
Jhylor,  11  Bzch.  369;  Braadbeni  v.  Ramsb$ih9m,  11  Ikelik  601; 
Beeslm  y.  ffMtJd,  5  El.  A;  Bl.  986;  /vMPMy  y.  Stockmr,  lu  Bt^ 
1  Oh.  App.  396;  Watts  y.  XeJson,  6  Oh.  App.  IM;  Nuttall  y. 
BraceweU,  L.  B.,  2  Exch.  1;  ZT^Iibr  y.  Pm^,  K  B.,  ft  Bank 
107;  Taylor  y.  Cbrji^.  of  St.  ffeUn's,  6  Oh.  IKy.  264;  ifay«r  ▼. 
Chadwiek,  II  Ad.  &  £.  571;  Chadwieh  r.  Marsdm^  L.  B.,  3-  Baoh. 
284. 

Upon  snefa  questions  as  are  raised  on  this  record  there*  iB»  eioept 
in  the  Massachusetts  doctrine  and  the  cases  which  have  followed  i^ 
Yery  little  conflict  of  opinion.  Whatever  may  be*  the  rights  of  ai- 
joining  proprietors  as  to  the  use  and  diYcrsioa  of  water,  there  ie  no 
right  in  any  one,  by  raising  artificial  obstmctionSy  to  flood  his  neigh- 
bors^ lands^  by  stopping  the  escape  of  water  thwt  cannot  escape-  other- 
wise. Some  cases  haYe  intimated  that  there  might  be  larger  rights 
of  obstruction  where  the  particular  drainage  was  not  necossmy. 
But  actual  mischief  done  as  a  natural  and  necessary  consequence^  of 
such  erections  is  almost  uniYcrsally  treated  as  an  actionable  nuisHioe. 
Lawrenco  y.  G.  W.  R.  Oo.,  16  Q.  B.  643;  Rytando  y.  FMehor, 
3  H.  L.  330;  Ibotle  r.  Clifton,  %2  Ohio  St  247;  Wood  Kui&, 
§  386;  Hurdman  y.  N.  B.  Ry.  Ob.,  3  0.  P.  Diy.  168;  Whda9y 
Y.  LancashiTB  S  Torkshtre  Ry.  Oo.,  13  Q.  R  Diy.  131;  svm- 
marized  in  80  Alb.  H  J.  3;  Broder  y.  SaiOard,  2  Chi  DHy. 
692;  Oittham  r.  Madison  Ry.  (h.,  49  III.  484;  Gormioyy.  Skf^md, 
52  111.  158;  Offburnr.  Otmnor,  46  Oal.  346;  8.  c,  13  Am.  Bep.  218; 
Butlor  Y.  Peck,  16  Ohio  St.  334;  Nwins  y.  OUy  of  Psoria,  41  IH. 
502;  Livingston  y.  McDonald,  21  Iowa,  160;  Hoopor  y.  WWkins&m, 
15  La.  Ann.  497;  McOormieky.  Kansas  (Hty  R.,  70  Ma  359;  a.  c, 
35  Am.  Bep.  435;  Shane  y.  Kansas  City  Ry.,  71  Mo.  237;  8.  c,  36 
Am.  Bep.  480. 

As  preYiottsly  suggested,  the  iiights  of  upper  and  lownr  owners 
are  not  treated  by  the  common-law  authorities  as  peoofiar  to- either 
common  or  ciYil  law,  but  as  natural  incidents  to  the  land,  wlrich 
are  and  must  be  analogous  as  governed  by  uniYersa)  jurisprudence, 
except  where  specially  modified.  The  Bnglnh  courts  h«pe  never 
hesitated  to  cite  the  ciYilians  on  such  questions,  and  they  haYe 
decided  cases  arising  out  of  England  without  attemptmg  to' inquire 
into  any  local  law  as  the  basis  of  decision.  Thus  in  the  East 
Indian  case  of  Rameshur  Persliad  Narin  Singh  v.  Koo^t^  Bthari 
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Paiiuk,  4  App.  Caa.  121,  the  rights  of  the  parties  were  dealt 
with  just  as  if  they  had  arisen  in  England,  although  the  uses 
of  tanks  and  reservoirs  in  India  most  in  all  probability  haye 
grown  into  very  ancient  customs.  In  Smith  y.  Kenrick,  7  0.  B. 
715,  the  Digest  was  cited  as  authority.  Id  Dickinson  y.  Orand 
Junction  Canal  Co.,  7  Exch.  282,  and  in  Embrey  y.  Owen,  4  Eag. 
L.  &  Eq.  466,  it  is  stated  that  these  yarious  rights  are  not  to  be 
regarded  as  based  on  any  presumption  of  grants,  but  as  incidents 
to  property  yur0  natura.  Bracton  is  cited  in  Wood  Nuis.,  g  386, 
as  coinciding  with  the  ciyil-law  rule.  While  he  has  been  regarded 
as  drawing  too  much  from  the  Roman  law  in  some  other  matters, 
no  one  has  doubted  that  he  laid  down  the  common  law  correctly  on 
this.  Britton  lays  it  down  yery  clearly  that  no  one  can  drown  his 
neighbor's  land  by  erections  on  his  own  soil.  ''  Appurtenances," 
fol.  140.  The  ciyil-law  rule  was  recognized  and  adopted  in  the 
customary  as  well  as  in  the  written  law  in  parts  of  France,  and  in 
Canada  and  Scotland,  and  the  Roman  law  in  all  these  regions  was 
modified  by  local  usage,  and  in  many  things  repudiated.  In 
Basuage's  Gonunentary  on  the  Custom  of  Normandy  it  is  not  treated 
as  a  ciyil-law  rule,  but  as  a  law  of  nature.  2  Basuage,  565.  In 
Frechette  y.  La  Compagnie  Manufacturiire  De  St.  Hyadnihe, 
9  App.  Cas.  H.  of  L.  170,  the  Lower  Canada  Code  is  quoted, 
which  seems  to  be  a  substantial  if  not  a  literal  transcript  of  section 
640  of  the  French  Ciyil  Code,  aud  regulates  the  rights  of  both 
classes  of  owners,  forbidding  the  lower  owner  from  hindering  the 
escape  of  water  by  dikes,  and  forbidding  the  upper  owner  from 
aggrayating  the  flow  to  the  injury  of  the  lower  estate.  In  discuss- 
ing this  clause,  a  learned  writer  on  the  law  of  property,  Charles 
Comte,  speaks  of  the  term  ^^seryitude,"  which  strictly  denotes  a 
diminution  of  rights,  as  an  unfortunate  and  improper  phrase  to 
apply  to  these  reciprocal  duties.  *^  It  is  simply  a  means  of  prevent- 
ing usurpation,  and  of  securing  to  each  that  which  belongs  to  him." 
While  Erskine  in  his ''  Principles  of  the  Law  of  Scotland,"  uses  the 
term  *^  servitude  "  as  including  the  rights  in  question,  he  speaks  of 
them  as  natural,  as  contradistinguished  from  legal  servitudes. 
Book  2,  tit.  9.  Domat  refers  to  them  in  the  same  way,  dividing 
servitudes  into  those  which  are  natural,  and  those  which  do  not 
rest  on  natural  right.  Book  1,  tit.  12,  §  5.  And  this  is  further 
illustrated  by  his  collection  of  excerpts  from  the  Roman  law. 
4  Domat,  423. 
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There  seems  to  be  no  reason  for  attempting  to  draw  distinctions 
between  the  civil  and  the  common  law  on  this  subject.  The  aathor- 
ities  recognize  the  principles  as  in  no  sense  conventional^  or  derived 
from  any  school  of  jarispradence^  but  as  resting  on  the  immunity 
of  one  man's  property  from  injury  by  another  in  violation  of  natural 
justice  and  in  disregard  of  the  relative  conditions  arising  from  its 
position.  Each  may  do  in  using  his  own  what  is  consistent  with 
the  fair  interests  of  the  other. 

The  escape  of  water  in  the  present  case  is  natural  and  is  necessary, 
and  there  was  no  right  to  prevent  it  by  such  a  dam  as  defendants 
broke  through.  The  charge  given  was  at  least  as  liberal  as  plain, 
tiff  had  a  right  to  ask. 

Judgment  affirmed. 

Ohamplot  and  Shbbwood,  JJ.,  ooncurxed;  Ooouby,  0.  J.  did 
not  sit. 
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ABATEMEHT. 

AodoniordMithliynai^lgMioo^]  Astotwtory  cause  of  action  for  death  bj 
negligence  abates  hj  the  death  of  the  wiong-doer.  Migerieh  t.  Kiddie  (99 
N.  Y.  258),  25. 

Of  mrisanno.]    See  OoNnrrDTiOKAL  L&w»  178. 

See  NtnsAifCB,  716. 

ACTION. 

L.  AwMmll  by  oflosr  d  atat>  chariUhls  tortttntjon.]  An  aotioa  does  B«t  Ue 
against  a  State  honaeof  rafuga  for  an  assault  on  an  inmate  hj  an  officer 
thereof.    Perrjf  v.  House  of  Refuge  (68  Md.  20),  496. 

fl.  Qroditor*s  bill— ezoontion,  nulla  bona.]  It  is  essential  to  the  maintenance 
of  a  ereditot^  bill  to  reach  equitable  Interests,  that  it  nhall  allegn  thait  «s- 
eeotion  has  been  retnmed  unsatisfied  on  a  jndgnMnt  agiftnst  ^e  debtor. 
BaoBter  v.  Moeee  (77  Me.  465),  788. 

3.  Trust  —  statute  of  limitations.]  IMrectors  of  a  corporation  are  not  such 
trustees  as  are  debarred  from  setting  up  the  statute  of  limitations.     Id. 

To  oompel  Issue  of  stock.]    See  CkntFORATiOK,  84. 

Ae  ABATBMBirr,  iS;  Oorporation,  889;  EjscniKirr,  186;  BxKXivost  avd  A»- 
MnmrrsATOB,  088,  708;  Skdoctiom,  886;  Tort,  747;  Tbvbt,  808;  Water 
AND  Watkr-Ooubsx,  861. 

ADVERSE  POSSESSION. 

1.  J^  dsirisass.]    Devisees  holding  possession  of  land  under  a  will  duly 

proved  and  recorded,  for  the  statutory  period,  will  gain  title  although  the 
will  is  afterward  set  aside;  and  the  possession  of  a  tenant  for  life  inures 
to  the  benefit  of  the  remainderman.     Broton  v.  Brown  (14  Lea,  858),  168. 

2.  Of  street.]    Title  to  a  street  cannot  be  acquired  bj  adTerse  pnnifwniim  by  a 

private  person.     VUaKa  v.  Jaecb  (65  Cal.  484),  808. 

AGENCY. 

^e«fwltoa,]  A  lease  redting  that  it  is  made  by  "M.,  agent  of  D.,** 
and  signed  in  the  same  manner,  is  the  contrast  of  tlie  principal,  ileery 
T.  DougheHy  (102  Ind.  44^  680. 
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ALIMONY. 
See  Marriaob,  779. 

ALTERATION. 
See  EviDBNCB,  417. 

ANIMALS, 
See  NEGLiasNCB,  708. 

APPURTENANCES. 
See  Landlord  and  Tenant,  861. 

ARREST. 
See  Breach  of  Peace,  828. 

ASSAULT. 
See  Action,  495;  Criminal.  Law,  dOO. 

ASSIGNMENT. 
See  EzBCTTTOR  and  Administrator,  446;  Insurance,  245, 816. 

ASSIGNMENT  FOR  CREDITORS. 
Pkovlflion  for  private  sale.]    A  provision  in  an  assignment  for  credltoTB  thai 
the  assignee  shall  sell  the  goods  at  private  sale  does  not  render  the  assign- 
ment fraudulent  on  its  face.     Kyle  v.  Bdrveye  (25  W.  Va.  716),  235. 

ASSOCIATION. 
Uninoorporatad — liability  of  members.]    Persons  contracting  in  the  name 
of  an  association  which  is  unincorporated  are  personally  liable.    Letoii  t. 
TiUan  (64  Iowa,  220).  486. 

BAGGAGE. 
See  Carrisr,  6. 

BAILMENT. 
Agrionltaral  aooiety —  loss  of  exhibitor's  artieloB.j    An  agricultural  sodety, 
inviting  persons  to  lend  articles  for  exhibition  at  a  fair,  and  promising  to 
take  care  of  them,  is  responsible  if  they  are  stolen  hj  its  negligence.   Vtfo 
AgrieuUural  Society  v.  Brumflel  (102  Ind.  146),  657. 

BANK. 

1.  Agenoy — ooUeotion.  ]    The  owner  of  a  domestic  note  left  it  with  a  bank  for 

collection,  and  if  not  paid  to  fix  the  indorser's  liabilitj.  It  was  not  paid, 
and  the  bank,  according  to  custom,  gave  it  to  a  notary  for  protest.  HeUt 
that  the  bank  was  not  liable  for  his  neglect.  Bank  v.  BuUer  (41  Ohio  St 
519),  94. 

2.  Fraud  — ^insolvent  bank  receiving  deposit.]    A  bank  hopelessly  insolvent, 

to  the  knowledge  of  its  president  received  a  deposit  from  a  customer  sad 

immediately  thereafter  suspended  business  and  went  into  the  hands  of  • 

receiver.     Heldf  that  the  customer  might  recover  the  deposit.     Oraffie  v. 

ffadley  (99  N.  Y.  181),  9. 

See  Fraud,  264. 
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BAB. 
iSMCRDfiNAL  Law. 

BILLS  AND  NOTES. 
Bee  Neootiabls  iKSTRnxmrr. 

BOUNDABY. 
See  Debd,  510,  700. 

BREACH  OF  PEACE. 

Wh«t  li.]  The  use  of  profane,  indecent  and  abusive  lang^oage  b^  one  toward 
another  on  a  street  and  in  presence  of  others  is  a  breach  of  the  peace.  2^ 
eif  Y.  Burgeee  (54  Mich.  514),  828. 

BRIDGE. 
See  Mbchanics*  Lien,  67. 

CARRIER. 

1.  Railroad— nnlawfolaacpiilaion.]  The  plaintiff  having  purchased  at  Birming- 

ham a  ticket  to  Hanceville,  a  station  ten  miles  beyond  Blount  Springs,  en- 
tered a  freight  train  which  was  not  authorized  to  carry  passengers  beyond 
Blount  Springs;  he  testified  that  the  ticket  agent  directed  him  to  take  it; 
being  informed  by  the  conductor,  after  starting,  that  he  could  not  be  carried 
beyond  Blount  Springs,  he  declined  to  leave  the  train,  as  the  conductor 
offered  him  an  opportunity  to  do,  and  declared  that  he  would  go  on,  and 
having  surrendered  his  ticket,  which  the  conductor  thereupon  cancelled, 
he  travelled  to  Blount  Springs,  and  was  there  required  by  the  conductor  to 
leave  the  train.  Held,  that  the  company  was  not  liable  unless  the  ticket 
agent  gave  that  direction.  South  and  North  Alabama  Railroad  Company 
Y.  Huffman  (76  Ala.  492),  849. 

2.  Baggage — oonvendon.]    The  plaintiff  went  to  defendant's  station  at  Phila- 

delphia to  take  passage  for  Chicago.  The  baggage-master  refused  checks 
for  his  baggage  unless  he  paid  for  extra  baggage.  The  plaintiff  refused 
this  and  demanded  his  baggage.  The  baggage-master  declined  to  deliver 
it  on  the  ground  that  it  was  not  accessible  before  train  time.  The  plaintiff 
refused  to  take  passage.  The  next  day  the  defendant's  president  promised 
to  stop  the  baggage  at  Pittsburgh  and  gave  him  an  order  for  it.  He  there- 
upon took  passage  on  defendant's  road  for  Chicago.  On  arriving  at  Pitts- 
burgh he  applied  for  the  baggage,  but  was  told  that  it  had  gone  on  to 
Chicago,  and  received  an  order  on  the  Chicago  agent  for  it.  It  arrived  at 
Chicago  that  day,  yras  stored  at  the  station  and  the  next  night  was  de- 
stroyed by  fire.  The  plaintiff  stopped  over  at  Pittsburgh  one  day  and 
arrived  at  Chicago  the  next.  Hdd,  that  there  was  a  conversion  of  the 
baggage  at  Philadelphia  and  no  waiver  of  any  claim  therefor.  McCormick 
T.  Penneyhania  Central  Railroad  Company  (99  N.  Y.  65),  6. 

3.  Z>iity  as  to  perishable  property.]    A  railway  company  is  not  bound  to 

transport  perishable  property  to  the  exclusion  of  other  general  freight  not 
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peiishAble.    Dixon  ▼.  Chicago,  Back  Idand  and  Pac^fc  Bailwaif  Comp§a§ 
(64  Iowa,  581),  460. 

4.  Of  l0tt«ra — liatalllty.]  A  common  carrier,  wlio  is  also  a  oootrador  with 
the  goyermnent  for  carrying  the  mails,  is  not  liable  as  a  common  carrier  to 
the  sender  of  a  letter  by  mail  for  its  loss.  Oenifml  Bailroad  and  Banking 
Company  v.  Lampley  (76  Ala.  857),  884. 

6.  Passsngar  bacoming  sick — remoTaL]  Where  a  rsilwaj  passenger  has 
ddirium  troment,  annoys  and  frightens  the  other  passengers,  and  becomes 
insensible,  he  may  be  removed  at  a  station  and  put  in  charge  of  an  over- 
seer of  the  poor.  Atehiaon,  Topeka  and  Santa  Fs  BaUroad  Connpanf  ▼. 
IPfltsr  (83  Kana.  548),  648. 

Bee  PAMAim,  858;  IifsuRAircB,  788;  RanjiotAi^  M8l 

CHEATING. 
See  Criminal  Law,  888. 

CONDITION. 
See  Dekd,  121. 

CQNFUCT  OF  LAWB. 
jSwEiacuvoB  aud  AmnriBniATOR.  844, 446;  Salk,  M7;  WASHa-iMB  Watsb- 

OOURSB,  861. 

CONBTITimONAL  LAW. 

1.  AbatsttSBt  of  gqjssiica.]    The  legislataremay  anAnriaethedeslnettoBof 

nnheslthy  booses  as  nuisances.     TheUan  t.  Forier  (14  Lsa,  890),  178. 

2.  Pooble  Damage  Act.]    The  statute  maldng  railroads  liable  in  double  dsm- 

sges  for  stock  hilled  in  consequence  of  their  neglect  to  fence  is  constita- 
tional.    Hvmee  y.  Mieeouri  Padfic  BaUwa^  Company  (88  Mo.  881X  800. 

8.  Baoisa.]  A  statute  authorising  villages  having  colleges  and  anivesBtisB 
within  their  limits  to  provide  against  the  sale  of  intoxicating  liquors  within 
such  villages  is  constitutional.    Broneon  v.  OberUn  (41  Ohio  St.  47fX  M. 

4.  li^^slmaBt  c€  oflloe.]  Whue  a  Judge  has  been  elected  bj  the  l^gialatnre, 
the  legislature  may  curtail  the  territoiy  of  his  juriadietion  down  to  the  con- 
stitutional minjinnm,  althott£ph  it  diminjshfe  his  oompeiwtkin.  JWar  ▼. 
J^mu  (79  Va.  643),  687. 

6.  Judgnemt  against  tofwn — Isfryoo  goods  of  Inhatbltaate.]  A  stalnte  aii» 
thorising  the  collection  of  judgmente  against  towns  out  of  th»  goads  and 
chattels  of  the  inhabitaiita  is  constitutional.  Awiui  ▼.  Saaa§e  (H  Me. 
812),  751. 

6.  Prohibiting  sabatttiitas  for  batter.]  A  statute  proldbiting  the  maaafMturs 
or  ssle  for  food  of  any  substitute  for  butter  or  cheese  prodneed  from  pun 
unadulterated  cream  or  milk  is  unconstttutionaL  Peeph  t.  Man  (96  N. 
T.  877),  84. 

%  Rr*^**g  ^  pvbUo  sbhoob.]  A  statute  providing  that  the  Bible  sWI  bH 
be  excluded  from  the  public  schools,  but  that  no  pupil  ahall  be  required 
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to  wmd  ft  eontmj  to  tlio  wisheB  of  bis  ]M(rant  or  guaidtan,  Is  ooHrtita- 
tkmal.    Mfore  v.  M<mr^  {94  Iowa,  M7),  444. 

8.  Bight  to  oleotlonoor.]  *  A  statate  forbidding  jadges  and  State  school  offloeTHf 

to  electioneer  is  inTalid.     LofUhan  v.  Oommantoealth  t79  Ya.  196),  096. 

9.  Rights  of  witnoM  before  legislative  oommittee  —  oontempt  ]    The  senate 

of  New  York  directed  Its  oommittee  to  investigate  certain  charges  of  fraud 
and  irregularity  made  against  the  commissioner  of  public  works  of  the 
citj  of  New  York.  The  relator,  summoned  as  a  witness  before  that  com- 
mittee, was  at  first  allowed  counsel.  Having  declined  to  answer  certain 
qnestions  on  the  advice  of  his  counsel,  the  committee  revoked  the  privi- 
lege of  counsel.  The  counsel  thereupon  instructed  him  to  withdraw  and 
answer  no  further  questions.  He  withdrew  without  the  permission  of  the 
oommittee  after  being  notified  that  his  examination  was  not  concluded. 
Held,  a  contempt,  for  which  the  senate  might  punish  him.  People  v. 
Keeler  (99  N.  Y.  463),  49. 

IOl  SlaAa  lacw  regoladng  sale  ol  paiant  rights.]  A  State  statute  requiring 
vendors  of  patent  rights  to  file  with  the  county  clerk  an  authenticated 
copj  of  the  letters,  with  an  affidavit  that  thej  are  genuine  and  have  not 
been  revoked  or  annulled  and  that  the  vendors  have  authority  to  sell,  is 
vaUd.     Brechbm  v.  Randall  (102  Ind.  528),  695. 

11.  Tajcation — ''  growing  orops  "  —  fruit  trees.]  Fruit  trees  are  not  "grow- 
ing crops  "  exempted  by  the  Constitution  from  taxatioin.  CaUU  ▼.  JBpUzer 
(65  Cal.   456),  805. 

See  Municipal  Corporation,  420. 

CONTEMPT. 
Bl|^  to  hearing.]    The  false  pretense  of  a  defendant  in  a  dvil  action  that  he 
is  too  ill  to  attend  the  trial,   and  the  procurement  of  an  adjournment 
thereby,  is  a  contempt,  but  is  not  summarily  punishable  on  afiidavits  in 
the  absence  of  the  defendant.     Welch  v.  Barber  (53  Conn.  147),  507. 

See  CONSTITDTIOHAL  Law,  89. 

CONTRACT. 

1.  PabUo  polioy.]    S.,  an  attorney  at  law,  put  into  the  hands  of  W.,  another 

attorney,  a  demand  against  T.,  under  tlie  agreement  that  T.  was  to  be 
foroed  into  bankruptcy,  and  if  S.  was  appointed  assignee  he  and  W.  should 
share  the  attorney's  fees  and  assignee's  commissions.  Held,  not  invalid. 
Bedick  v.   WoawoHh  (17  Neb.  260),  410. 

2.  Sale  for  unlawful  purpose.]    A  contract  to  sell  a  house  to  one  who  in- 

tends to  keep  it  as  a  bawdy-house  is  not  illegal  merely  because  the  vendor 
knows  the  intention.    Sprague  v.  Boane^  (82  Mo.  493),  388. 

Zm  To  M^iporty  erect  iBcmnmemt,  and  boy  masses.]  M.,  an  aged  married 
woman,  put  money  in  the  hands  of  defendant  with  direetions  to  use  it  for 
the  support  of  herself  and  husband  during  their  lives,  and  aftw  the  deatk 
of  both  to  use  the  residue  to  pay  their  respective  funeral  expenses,  and 
to  erect  a  suitable  monument,  and  the  residue  for  masses  for  the  repose  of 
their  souls,  according  to  the  ritual  of  the  Roman  <3stholle  church.  betU  bo- 
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ing  Catholics.  Defendant  accepted  the  money  apon  the  conditions  stated. 
M.  selected  the  kind  of  coffin  and  described  the  monument  she  desired, 
and  specified  the  time  for  the  celebration  of  the  masses.  She  died  first, 
then  her  husband,  both  intestate.  Defendant  expended  a  portion  of  the 
fund  for  the  purposes  specified,  leaving  a  balance  to  be  expended  for 
masses.  In  an  action  bj  the  administrator  of  the  husband's  estate  to  re- 
cover such  balance,  held,  that  the  trust  for  support  was  valid,  and  as  to 
the  surplus  there  was  a  valid  contract.  OUman  v.  MeArdle  (99  N.  Y. 
451),  41. 

See  Mabbiaob,  825;  Suiydat,  832;  Vendor  &  Pubchassb;  Will,  80. 

CONTRACTORS. 
See  Master  and  Servant,  129,  191. 

CORPORATION. 

1.  Capital  impaired — baying  In  its  own  stook.  ]     A  corporation  whose  capital 

was  impaired  bought  in  its  own  stock  through  an  agent.  The  seller  did 
not  know  who  the  purchaser  was.  Held,  that  the  seller  was  liable  to  a 
creditor  of  the  corporation.     OrandaU  v.  Lincoln  (52  Conn.  78),  560. 

2.  Foreign — action  against,  for  personal  injuries.]    A  passenger  injured  in 

his  person  while  travelling  in  Georgia  on  a  railroad,  incorporated  only  in 
Oeorgia,  although  extending  to  and  doing  business  in  Alabama,  cannot 
maintain  an  action  therefor  in  Alabama.  Central  RaUroad  and  Banking 
Company  v.  Ca/rr  (76  Ala.  388),  889. 

8.  Imputed  notice  through  director.]  A.  shipped  a  cargo  to  B.,  with  an- 
thority  to  sell  it  for  him,  upon  an  absolute  bill  of  lading  in  B.'s  name,  B. 
indorsed  the  bill  of  lading  and  pledged  the  cargo  to  the  defendant  bank, 
of  which  he  was  a  director,  as  security  for  a  loan  to  him,  the  loan  being 
approved  at  a  meeting  of  the  board  of  directors,  at  which  B.  was  present. 
Held,  that  B.'s  knowledge  was  not  imputable  to  the  bank,  and  the  bank 
was  not  liable  to  A.  for  conversion.  Innerarity  v.  Merchants  Ifational 
Bank  (139  Mass.  332),  710. 

4.  Issue  of  stock  below  par.]  A  railway  company,  being  indebted  to  a  con- 
struction company  in  the  sum  of  |70,000,  which  it  could  not  pay,  issaed 
to  the  members  of  the  construction  company,  in  satisfaction,  certificates  of 
its  stock  of  the  face  value  of  |350,000.  Held,  that  the  receivers  were  lis- 
ble,  as  stockholders,  to  creditors  of  the  railway  company,  for  the  remain 
ing  eighty  per  cent  of  the  par  value.     Jackeon  v.  IVaer  (64  Iowa,  409),  449. 

6.  Suit  to  compel  issue  of  stock.]    An  assignee  of  stock  in  a  railroad  com 
pany  on  which  an  installment  remains  unpud  by  the  original  subscriber, 
may,  upon  properly  tendering  the  same,  with  interest,  maintain  an  action 
in  equity  to  compel  the  company  to  i&sue  to  him  a  stock  certificate.     Iron 
Bailroad  Company  v.  Mnk  (41  Ohio  St.  821),  84. 

6.  Ultra  vires  —  personal  ii^ury.]  A  corporation  chartered  only  as  a  railroad 
and  banking  company,  although  it  has  no  authority  to  run  a  steamboat,  ii 
still  liable  to  a  passenger  injured  on  a  steamboat  operated  by  it.  Oemird 
Bailroad  and  Banking  Company  v.  Smith  (76  Ala.  57d)»  868. 
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COVENANT. 
6ee  liANDLOBD  A3TD  Tbraitt»  167. 

CREDITORS'  BILL. 
See  Action,  788;  Fraud,  662. 

CRIMINAL  LAW. 

1.  AMumlt — intending  one  and  ii^Jtalng  another.]    One  who  intending  tA 

kill  A.,  assails  B.  in  the  dark,  may  be  indicted  for  assault  with  intent  to 
kill  B.     McQehee  v.  8taU  (62  Miss.  772),  209. 

2.  Cheating — other  offisnaea.]    On  a  trial  for  obtaining  property  byltrick  and 

fraud,  proof  of  other  similar  acts  by  the  defendant,  on  the  same  day  and 
at  the  same  town,  is  admissible  to  show  intent.  State  v.  Myere  (82  Mo. 
568),  889. 

8.  fividenoe — corroborating  accomplice  —  by  wife.]  Where  an  accomplice 
is  allowed  to  testify,  he  may  be  sufficiently  corroborated  by  his  wife. 
Woods  v.  SUUe  (76  Ala.  85),  814. 

4.  Homicide — evidence  of  dangerous  character  of  deceased.]  On  a  trial 
for  murder,  evidence  of  the  dangerous  character  of  the  deceased  is  only 
admissible  when  a  case  of  self-defense  is  shown,  and  then  it  must  be 
proved  by  reputation  and  not  by  the  opinions  of  witnesses.  Harrison  v. 
OommontoeaUh  (79  Va.  874),  684. 

6.  by  negligence  of  physician.]    A  physician,  causing  the  death  of  a 

jMitient  by  wrapping  him  in  cloths  saturated  in  kerosene,  may  be  found 
guilty  of  manslaughter.     GommontDealth  v.  Pierce  (188  Mass.  165),  264. 

of  two  at  once — bar.]    Where  two  are  murdered  by  the  same  act. 


conviction  or  acquittal  as  to  one  does  not  bar  a  prosecution  to  the  other. 
People  V.  M(^or$  (65  Cal.  188).  295. 

7.  Rape — evidence  of  specific  imchaste  acta.]    On  a  trial  for  rape,  evidence 

of  specific  unchaste  conduct  of  the  prosecutrix  is  inadmissible,  whether 

sought  to  be  proved  by  herself  or  others.     Shartzer  v.  SUUe  (68  Md.  149), 

501. 

See  Jurisdiction,  211. 

DAMAGES. 

1.  By  fire  by  negligenoe  —  ofibet  of  insurance.  J  Where  buildings  are  burned 
through  the  negligence  of  another,  the  owner's  recovery  is  not  subject  to 
diminution  on  account  of  insurance  thereon.  Cunningham  v.  Eoanemlle 
and  Terre  Haute  BaUroad  Company  (102  Ind.  478.),  688. 

S.  Oarrier  —  loss  of  architect's  plans.]  In  an  action  against  a  carrier  for  the 
loss  of  an  architect's  plans  for  a  house,  there  can  be  no  recovery  for^  the 
consequent  delay  in  constructing  the  house,  where  the  carrier  had  no 
notice  of  the  nature  or  intended  use  of  the  contents  of  the  package. 
Mather  v.  American  Express  Company  (188  Mass.  55),  258. 

1.  FroKimate  cause.]  Fire  was  negligently  allowed  to  fall  from  a  locomotive 
on  defendant's  elevated  railroad  upon  a  horse  attached  to  a  wagon  in  the 
street  below,  and  upon  the  hand  of  the  driver.     The  horse  was  frightened 
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and  imn  away.  Tko  ditver  attempluig'  to  drive  Un  against  the  carbstone 
to  atop  him,  the  wagon  passed  over  the  curbstone  and  injured  plaintiff, 
who  was  on  the  sidewalk.  Held,  that  he  might  recover  th^efor.  Lottrep 
Manhattan  Batltoap  Cmwpmm^  (9»  N.T.  16$,  Id. 

4.  .]    W.   and  C.  quarrelled  and  fought,  and  W.'s  son,  without  W.'s 

knowledge,  interposed  and  cut  C.  so  that  he  died.  Hdd,  that  W.  was  not 
IhdUe  in  damages:     FMff  r.  Cim^  (14  Lea,  51),  151 

6.  Ramote — physioian's  negligenoe.]  Where  one  has  been  personallj  injured 
bj  the  negligence  of  another,  without  fault  on  his  own  part,  and  emplovs 
a  repatable  phTsielan,  his  recovery  of  actual  damages  may  not  be  dknls- 
ished  by  the  phyalciaulB  mistake  or  neglect.  Lomr  t.  Mnmpknf  (fl  Ohio 
St  378),  86. 

Doable.]    Bee  Ck>ir8TiTnnoNAii  Law,  860. 

See  Intbrbst,  478;  Bailboad,  468. 

DECLARATIONB. 
Bee  iNSURAircB,  227. 

DEED. 

L  Boondary — road  —  presumption.]  Where  a  grant  of  land  is  bounded 
"  on  a  road,"  the  presumption  that  it  conveys  to  the  center  may  be  rebutted 
by  proof  of  the  establislmient  of  monuments,  and  fencing  and  oocapancy  in 
accordance  therewith.     Dadd  v.  "WUt  (139  Mass.  68X  700. 

2.  —  side  of  road.]  A  deed  of  a  lot  bounded  by  stones  "  on  t^e  side  of  a 
road,"  and  answering  the  call  for  quantity  without  induing  the  road, 
does  not  convey  to  the  center  of  the  road.  Peabody  Beights  Chmpany  v. 
Bada»r  (63  Md.  538),  519. 

8.  Condition — breach.]  B.  owned  two  hotels,  in  the  same  village,  the  Trot- 
ter House  and  the  Bliss  Hotel,  and  sold  the  former  to- the  plaintiff  for 
(4,250,  and  at  the  same  time  for  the  consideration  of  $3,500,  agreed  that 
the  Bliss  Hotel  should  never  be  used  for  hotel  and  boarding-hoose  pur- 
poses; and  as  security,  conveyed  the  Bliss  hotel  to  the  plaintiff  by  war- 
ranty deed,  conditioned  to  be  void  if  the  restriction  was  observed.  The 
plaintiff  went  out  of  the  hotel  business,  and  conveyed  his  hotel,  but  not 
his  interest  under  the  conditional  deed.  B.  observing  the  condition  90 
long  as  he  was  owner  of  the  Bliss  Hotel,  finally  sold  it  in  parcels ;  and  the 
several  defendants  became  the  owners.  Large  improvements  had  been 
made.  There  was  a  clear  breach  of  the  condition  ;  but  some  of  the  defend- 
ants were  innocent,  and  some  not.  In  a  suH  for  forfsiture,  heUi,  that 
equity  did  not  require  an  enforeeraent  of  the  ooncRtioiMi  deed;  bat  that 
the  plaintiff  should  recover  the  $9,5(X>,  with  interest  from  tlie  time  he 
demanded  the  money.     Blevene  v.  PffUbwry  (57  Vt.  905),  121, 

4»  Delivery.]  A  deed  of  gift  of  real  and  pemonal  piopeit^  nnntiiMril  this 
alaaae:  "This deed  will  bedelhrered  to  a  friend  for  sale  keeping,  wWi 
dlrwtions  to  deliver  at  sndi  time  as  I  may  direct"  The  direetiona  aooom- 
panying  it  instructed  the  leoecver  to  deliver  it  to  the  county  recorder  for 
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registration  on  the  grantor's  death.  HM,  subordinate  to  a  deed  of  gift 
delivered  to  other  grantees,  and  accompanied  by  possession,  although  not 
recorded  until  after  the  former.     Davis  v.  Cross  (14  Lea,  637),  177. 

&.  T"TM^^  tM— lent  of  mapport.]  The  plaintiff  deeded  ksd  on  wbieh  wtm  a 
bam,  by  metes  and  bounds,  to  the  defendant.  The  boundary  line  ran 
through  the  barn.  The  defendant  cut  off  tlie  pant  of  the  bam  on  his  own 
land.  Held,  that  he  was  liable  for  depriving  the  plaintiff  of  its  support 
and  shelter.     Adams  v.  Marshall  (188  Mass.  228),  271. 

6.  ''Preeent  heizs."J    A  deed  in  consideration  of  love  and  affection  for  the 

grantor's  daughter  and  her  "  present  heirs,"  and  of  $5,  with  haibendum  to 
the  daughter  "and  her  present  heirs  forever,"  does  not  vest  fee  in  the 
daughter  exclusiTely  at  common  law.  ^buntain  County  Coal  and  Mining 
Company  v.  Beekleheimer  (102  Ind.  76),  645. 

7.  Recording — indexing.]    An  index  is  not  essential  to  the  registration  of  a 

deed.     StockweU  v.  McIIenry  (107  Penn.  St.  287),  475. 

&  Beeervation — repognancy.j  A  warranty  deed  was  conditioned  for  a  res* 
ervation  of  all  the  grantor's  right,  title  and  interest  for  his  life.  HM,  a 
valid  reservation.     Graves  v.  Attoood  (52  Conn.  612),  610. 

DBLIVBBT. 
See  Dbbd,  177;  Sai.b,  177. 

DEVISEE. 
See  Will.  599;  Adverse  Posbbssioh,  169. 

DIVORCE. 
See  Marriage. 

DOWER. 
See  Will,  699. 

EASEMENT. 
See  Deed,  271. 

EJECTMENT. 

Against  lawful  owner  in  foroible  possession.  J    One  who  having  been  in  un. 

lawful  possesflloii  of  lands  has  been  forcibly  dispossessed  by  the  true  owner 

cannot  maintain  ejectment  to  regain  possession.    Moring  v.  AUes  (62  Miss. 

268),  186. 

ELECTION. 

Ballots — intention  of  voters.]    At  an  election  concerning  the  issue  of  county 

bonds,  it  was  prescribed  that  the  voters  in  the  affirmative  should  write  or 

print  on  their  ballots  the  words  "for  the  bonds/'  and  those  opposed, 

"  against  the  bonds."    Certain  ballots  were  cast  on  which  had  been  printed, 

**  for  the  bonds,"  but  a  pencil  mark  had  been  drawn  through  those  words, 

and  immediately  underneath  was  written  in  pencil,  "  against."    ffeldt  that 

they  should  be  counted  in  the  negative.     Clark  v.  Board  of  ChmmiaioMn 

of  Montgomery  County  (88  Kans.  202),  626. 
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ESTOPPEL. 
866  Patkknt.  219. 

EVIDENCE. 

1.  Altairod  instnuiiisiii.]    Where  there  is  an  apparent  material  alteratlim  in  a 

written  instrament,  the  qaestion  when  the  alteration  was  made  is  for  the 
jury,  and  the  instrament  is  primarily  receiyable  in  evidence.  Bank  iff 
Cass  County  y.  Morrison  (17  Neb.  841),  417. 

2.  Burden  of  |iroo£]    In  ciyil  actions  the  mere  preponderance  of  eTidenoe 

should  preyail,  although  it  involyes  the  guilt  of  a  felony.  Msad  ▼.  Huttfd 
(62  Conn.  58),  654. 

8.  PSresnmptions.]  In  an  action  for  the  burning  of  the  pUuntiirs  bams  the 
Judge  instructed  the  jury,  that  "  if  upon  the  whole  testimony,  after  giring 
the  defendant  the  benefit  of  the  presumption  in  his  favor,  they  fairly  and 
honestly  believed  that  it  was  more  likely  to  be  true  that  the  defendant  set 
fire  to  the  plaintiff's  bams  than  that  he  did  not,  they  ought  to  render  a 
verdict  for  the  plaintiff,  and  if  they  did  not  so  believe,  then  for  the  defend- 
ant. "    Held,  no  error.    Id, 

Am  Expert — insanity.]  A  physician  not  an  expert  on  the  subject  of  insanity 
may  testify  as  to  the  mental  condition  of  a  patient  when  he  has  had  ade- 
quate opportunity  to  form  an  opinion,  but  cannot  qualify  himself  to  tes- 
tify by  a  single  examination.  Inhabitants  of  FayetU  v.  InhabitanU  of 
ChesterviUe  (77  Me.  28),  741. 

6.  Memoranda — oopies.]  Where  a  railroad  freight  agent  is  required  to  tes- 
tify as  to  the  quantity  of  certain  freight,  and  the  times  of  receiving  it, 
and  testifies  that  he  has  no  knowledge  except  that  obtained  from  the  way 
bills  in  the  office,  he  may  testify  from  oopies  of  such  way  bills  made  by 
himself,     ^ie  Preserving  Company  v.  Miller  (52  Conn.  444),  607. 

6.  Non- expert  opinions — ^health.]    Non-expert  opinions  as  to  the  health  and 

physical  condition  of  another,  based  upon  personal  knowledge,  are  com 
petent.     Cartilage  Turnpike  Company  v.  Andrews  (102  Ind.  188),  653. 

7.  Of  good  character.  |    In  a  civil  action  where  a  sale  is  attacked  for  fraud, 

evidence  of  the  good  character  of  the  purchaser  is  incompetent.  lAsn 
knufv.  Brinker  (62  Miss.  255),  183. 

8.  Usai^e — ^to  explain  insurance.  ]    In  an  action  on  a  policy  of  fire  insurance 

on  a  junk-dealer's  stock  of  "  rags  "  and  *'  old  metals,"  evidence  is  compe- 
tent to  show  that  by  usage  in  that  trade  "  rags"  includes  all  articles  used 
in  the  tnannfacture  of  paper,  and  *'  old  metals"  includes  such  articles  as 
old  rubber  and  old  glass.  Mooney  v.  Hotcard  Insurance  Company  (188 
Mass.  8T5\  277. 

9.  Oorroborating  accomplice.]    See  Criminal  Law,  814. 

666  Insurance,  227;  Marriage,  618;  NBauGEMCB,  744 

EXCISE. 

866  CONBTITUTIONAL  LAW,   90. 
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EXECUTOR  AND  ADMINISTRATOR. 

1.  Oonlliolof  lawB — for«ignl0tt«n.]     Where  a  resident  of  Alabama  pro- 

cared  a  policy  of  insurance  on  bis  life,  through  an  agent  residing  and  act- 
ing for  it  there,  from  a  company  chartered  in  New  York,  and  died  in 
Alabama,  his  executor  appointed  in  Alabama  may  maintain  an  action  on 
it  there,  although  administration  had  also  been  granted  in  New  York. 
Equitable  Life  Asiurance  Society  v.   Vogeff%  Bxecutrix  (76  Ala.  441),  844. 

2.  Foreign  —  suit  on  claim  assigned  by.]    An  action  will  lie  in  Iowa  on  a 

claim  assigned  to  the  plaintiff  by  a  foreign  executor,  although  there  has 
been  no  probate  or  administration  in  Iowa.  G(vmpbell  v.  Brown  (64  Iowa, 
425),  446. 

3.  Foreign — action  for  death  by  negligence.  ]    An  administrator  appointed  in. 

another  State  cannot  maintain  an  action  in  Kansas  for  the  negligent  kill- 
ing of  his  intestate  where  he  cannot  maintain  such  an  action  under  the  law 
of  the  State  of  his  appointment.  LimekSUer  v.  Hannibal  and  8t.  Joseph 
Railroad  Company  (9^  Kans.  83),  528. 

4.  Iiiability  for  gravestone  —  statute.]    No  action  lies  against  an  administra- 

tor for  the  cost  of  a  monument  to  the  intestate,  erected  at  the  request  of 
the  widow,  and  against  the  wish  of  the  administrator,  although  the  stat- 
ute authorizes  the  Probate  Court,  on  the  settlement  of  an  estate,  to  ullow 
a  reasonable  sum  for  a  monument.  Sweeney  y.  Mvldoon  (189  Mass.  804), 
708. 

6.  Special  promise  to  answer  from  his  own  estate.]  The  promise  of  an  ex- 
ecutor to  pay  an  heir  at  law  money  to  desist  from  opposition  to  the  will  i» 
on  sufficient  consideration,  and  is  not  within  the  statute  prohibiting  an 
action  **  upon  a  special  promise  of  an  executor  or  administrator  to  answer 
damages  out  of  his  own  estate."    Bellowe  v.  Soulea  (57  Vt.  164),  118. 

EXEMPTION. 
See  Pension,  789. 

FENCES. 
See  Fixtures,  529. 

FIXTURES. 
1    Fence — license  to  remove.]    A  fence  built  by  one  upon  the  land  of 
another,  under  a  parol  agreement  that  the  builder  might  remove  it  at  will, 
passes  with  a  grant  of  the  land  to  a  purchaser  in  good  faith  without  notice 
of  the  agreement.     Rowand  v.  Anderson  (83  Kans.  264),  529. 

ft.  Of  trade  —  right  of  remoral.]  As  between  landlord  and  tenant,  engines 
and  boilers  erected  by  the  tenant  on  brick  and  stone  foundations,  bolted 
down  solidly  to  the  ground,  and  walled  in  with  brick  arches;  and  dwell- 
ings erected  by  him  for  his  employees,  standing  on  posts  or  dry  stone  walls 
piled  together,  all  intended  to  be  merely  accessory  to  the  tenancy,  and 
without  intention  to  make  them  permanent,  and  capable  of  removal  with- 
out material  disturbance  to  the  land,  are  trade  fixtures,  removable  at  or 
before  the  termination  of  the  lease.  Conrad  v.  Saginaw  Mining  Company 
(54  Mich.  249).  817. 
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FRAUD. 

1.  lUnotair'i  repreaantatioik  of  ■olnrency  of  bank.]  In  an  action  agauuit  ai 
dinctor  of  a  bank  for  falaely  representing  the  bank  to  be  solvent,  bj  means 
whereof  the  plaintiiT  wau  induced  to  buy  stock  and  make  depoeits,  it  must 
appear  that  the  defendant  kne  w  hia  representation  to  be  false,  or  that  the 
fact  notbetng'wiiluirhiaknowledGrehe  falsely  represented  it  as  of  his  own 
kno«rfed«e.     CoU  t.  Camdy  (138  Mass.  487),  284. 

&.  TaipaafrhiTig  fraadBlant  tzanaSnr  by  nonpresideiit  —  neoeaaity  for  Jndg* 
nMBliJ  A  jad<rmani  setting  aside  a  fraudulent  transfer  of  corporate  stock 
by  a  non-resident  may  be  rendered  upon  constractive  service  of  process, 
and  it  is  not  essential  that  the  creditor  should  first  obtain  judgment  on  his 
demand.     Quarl  v.  AbbeU  (102  Ind.  233),  G62. 

3.  Ohtaliiing  proparty  by  psoniaa  to  marry  —  public  policy.]  A  woman 
faaadoleBiJy,  and  without  intending  to  fulfill  her  promise,  by  false  pn>- 
fsBsiiBia  of  lo¥»,  and  1^  false  pretenses  of  wealth  and  by  a  promise  to 
marry  the  plaintiff,  and  by  the  pretense  that  it  was  necessary  to  silence 
the  opposition  of  her  children,  induced  the  plaintiff  to  convey  land  to  her» 
with  the  further  agreement  that  after  the  marriage  she  would  convey  it 
to  a  certain  other  person.  The  man  was  already  married  at  the  time  of 
the  agreement,  but  had  procured  a  divorce  before  the  execution  of  the 
deed.  3M,  that  the  deed  should  be  set  aside.  Douthitt  v.  ApplcffoU 
(38  Kans.  895).  688. 

See  Bank,  9 ;  Rallroad,  481. 

GIFT. 

1.  Qavittga'tank  ffoponit.]    Alden  Barton  at  his  death  left  two  savings  bank 

deposit  books,  one  in  Ms  own  name,  the  other  in  that  of  "  James  Burton  " 
(his  son)- "  order  of  AltAen  B>uton."  On  the  last  page  of  etuf^  was  an  order, 
signed  by  him,  to  pay  the  deposit  to  James,  that  in  the  former  book  being 
absolute,  that  in  the  other  book  directing  the  payment  to  be  made  at  his 
death.  Deposits  and  drafts  were  made  after  the  dates  of  the  orders. 
Neither  of  the  books  was  delivered  to  James,  and  he  had  no  knowledge  of 
them,  ffeld,  not  a  valid  gift.  Burton  v.  Bridgeport  Saving*  Bank  (52 
Conn.  398),  602. 

2.  .]    At  the  direction  of  her  anat  four  days  before  her  death,  the  pUdn. 

tiff,  took  the  aont's  savings  bank  book,  and  the  aunt  said:  "  Keep  this,  and 
if  toif,  thing  happens  toi  me,  bury  me  decently  and  put  a  head-stone  over 
me,  and  pay  nkj  debts,  and  any  thing  that  is  left  is  yours."  Held,  a  valid 
gift  causa  mortUj  coupled  with  the  trust.  Qwiu  v.  Portland  Sacing$ 
Bank  (77  Me.  151),  750. 

GOOD  WILL. 
See  T&AD£  Mabk,  811. 

QUARMAN  AND  WARD. 

Ocnvsndon  of  penonafty  into  realty.]    A  gnardian  may  not  convert  his 

ward's  personal  estate  into  real  estate  without  the  previova  sanction  of  the 

court,  and  the  vendor  may  not  enforce  a  Ilea.    Boine&u  t.  Baimemm  (79 

Ta.  79)s  616. 

See  Marriage,  589. 


HIOHWAY. 
Sae  Advbrab  Possbssion,  808;  iNVDnanoK,  ('tt. 

UOMIGIDK 
Bee  Criminal  Law,  684. 

HUSBAND  AND  WIFE. 

See  Makriage;  iTramiJorcB,  tM. 

INJUNCTION. 

1.  Against intorferenoe  with  Utend  support.]    llxe  rig)itto  laltanfl 'support 

of  soil  will  be  protected  bj  injunction,  although  the  peeumary  ^smage 
threatened  is  alight,  and  may  be  easily  oompensBSsd  in  Aisnagwi  imow^ 
bridge  v.  TVtie  (52  Conn.  190),  579. 

2.  Obfltruotion  to  highway.]    Where  one  anlairfolly  puts  « ^feirae  steross  a 

town  highway  and  threatens  to  mamtain  it,  he  may  be  prohftited  -by  in- 
junction at  the  suit  of  the  town.  Town  of  BvrHngton  v.  iSohtumnnan 
(52  Conn.  181),  571. 

See  Nuisance,  22;  Water  and  Water-course,  708. 

INNKEEPER. 

ZaiahOity  for  guest's  goods.]  An  innkeeper  is  liable  for  the  safe-keeping  of 
the  valise  and  box  of  a  peddler,  his  guest,  altliough  he  was  not  notified  of 
the  nature  and  value  of  their  contents,  and  the  peddler  was  too  drunk  to 
take  proper  care  of  it.    Rvbenstein  v.  Cruikehanke  (54  Mich.  199).  806. 

INSANITY. 
See  Evidence,  741;  Marriage,  589;  Will,  822. 

INSURANCE. 

1.  Change  of  title  —  sale  by  one  partner  to  anofiier.]    Where  -psitnership 

property  is  insured  against  fire  to  the  firm,  a  sale  by  one  of  the  firm  to  the 
other  partnere  is  a  "  change  of  title,"  avoiding  the  pcttrcy.  Hathaway  v. 
Stale  Insurance  Company  (64  Iowa,  229),  438. 

2.  Iiife  —  deolarations  of  insured.]    Declarations  of  one  whose  life  is  insured 

for  the  benefit  of  others,  tending  to  contxmdiet  steteonnts  in  Us  appKcA- 
tion  and  avoid  the  policy,  are  inadmissible.  Schwanbaeh  v.  Ohio  Valley 
Protective  Union  (25  W.  Va.  622),  227. 

3.  WBiranties.]     An  application  for  life  insunnoe  wnrraorted  that  tlw 

answers  therein  were  correct  and  true,  and  decluwd  that  if  any  of  them 
should  be  in  any  material  respect  untrue  or  false,  or  tend  tO'decelifie  the 
insurer,  the  contract  should  be  void.  Held,  a  mere  repieBentatian,4t'breach 
of  which  was  not  fatal  unless  fraudulently  false.     Id. 

▲  — ^asaigniiM&t.]    A  policy  of  life  insurance  issued  to  one  hsvang^an  in 
mraUe  interest  may  be  assigned  to  another  having  no  interast.     Mutual 
Life  Insurance  Company  v.  Allen  (188  Mass.  24^,  245. 
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INSURANCE — ChfUinuid. 

6.  1Mb  intwwl-  ■wlgnmmit]    A  policy  of  insumioe  issaed  to  one  on  hU 

own  life  may  not  be  assigned  bj  him  to  another  having  no  interest  in  his 
life,  and  an  assignment  as  collateral  is  void  beyond  the  amount  of  the 
debt.    Hdmetag's  AdminUtrator  v.  MiUer  (76  Ala.  188),  816. 

€.  interest— husband  in  wife's  life.]    It  is  presumed  prima /oew  that  the 

husband  has  an  insurable  interest  in  his  wife's  life.  Currier  y.  CtmU' 
nental  Life  Insuranee  Company  (67  Vt.  496),  184. 

7.  for  wifo — ^pajrment  by  husband.]    Under  the  statute  allowing  wires 

to  insure  their  husband's  lives  for  their  exclusive  benefit,  a  policy  is  valid 
although  taken  out  and  kept  up  by  the  husband  without  the  wife's  knowl- 
edge.   I^lraih  V.  Sehanfieid  (76  Ahi.  109),  319. 

B*  Snbrogaticm  of  canier.]  In  the  absence  of  express  provision  to  the  con- 
.trary  the  owner  of  goods  In  transit  may  give  the  carrier  the  benefit  of  his 
insurance,  and  this  does  not  avoid  the  policy  as  a  sale,  assignment,  trans- 
fer or  pledge  of  interest.  Jackwn  (hmpany  v.  Bayltton  Mutual  Insur- 
MiMe  Company  (189  Mass.  608),  728. 

See  Damagbs,  688;  Etidiencb,  377. 

INTEREST. 

Ob  imllqiildatad  damages.]  In  an  action  of  damages  for  destruction  of  prop- 
erty by  negligence,  interest  on  the  damages  from  the  time  of  destruction 
is  allowable.     City  oj  Allegheny  v.  Campbell  (107  Penn.  St,  588),  478. 

See  Insurancb,  816;  Nbootiable  Instbumemt,  190. 

JUDGMENT. 
See  CoNsrmrnoNAL  Law,  751. 

JURISDICTION. 

dfinuw  on  nmwel  In  river.]  The  State  of  West  Viiginla  has  jurisdiction  of  a 
criminal  offense  committed  on  a  vessel  on  the  Ohio  river,  within  low- 
water  mark,  opposite  the  territory  of  West  Virginia,  although  moored  to 
the  bank  within  the  boundaries  of  the  State  of  Ohio.  StaU  r.  PlatUe  (25 
W.  Va.  119),  all. 

LAKE. 

Bay  on  gM«t]    See  Water  axd  Watbr-oourbb,  71. 

LANDLORD  AND  TENANT. 

1.  Abandonment  of  premises.]  MThere  a  tenant  merely  removes  from  the 
leased  premises  during  his  term,  the  landlord  is  not  authorised  to  re-enter 
and  put  another  tenant  in  possession,  and  the  first  tenant  may  recover  the 
possession.     Chaneey  v.  SmUh  (25  W.  Va.  404),  917. 

^  Appurtenances.]  On  a  lease  of  hotel  property,  a  kettle,  situated  on  the 
lessor's  adjacent  lot,  and  used  by  him  in  connection  with  the  hotel,  does 
not  pass  as  appurtenant,  when  not  indispensable  to  the  enjoyment  of  tha 
hotel.    Barrett  v.  BeU  (82  Mo.  110),  861. 
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LANDLORD  AND  TENANT —CanHnued. 

3.  Aiii^^nment  of  lease  —  oorenenU.]    The  assignee  of  a  lease  is  subject  to  a 

covenant  therein  to  pay  taxes,  and  a  subsequent  assignment  bj  Mm  will 
not  relieve  him  from  liability  for  a  breach  occurring  during  his  possession. 
State  V.  Ma/rHn.  (14  Lea,  92),  1(S7. 

4.  Destmotion  of  premiaea.]    The  lessee  of  a  room  in  a  block  covenanted  to 

keep  the  premises  in  good  repair,  but  if  the  premises  were  destroyed,  the 
lease  was  to  become  void.  A  building  was  thereafter  erected  on  an 
adjoining  lot  by  third  persons,  whereby  the  demised  premises  were,  to  a 
great  extent,  cut  off  from  light  and  ventilation,  and  rendered  damp 
and  unhealthy,  but  were  capable  of  being  made  tenantable  by  repairs. 
Held,  that  the  lessee  was  not  authorized  to  abandon  the  lease  and  refuse 
pajrment  of  rent,  either  under  the  contract,  or  under  a  statute  providing 
that  where  leased  buildings  shall  be  destroyed,  or  be  so  injured  by  the 
elements  or  any  other  cause,  as  to  be  unfit  for  occupancy,  the  liability  for 
rent  shall  cease.  HUla/rd  v.  New  York  and  Oleneland  Gas  Coal  Company 
(44  Ohio  St.  662).  99. 

6.  Peaceable  re-entry  —  forcible  withholding.]    A  landlord,  entitled  to  re 
possession,  may  not  re-enter  during  the  tenant's  temporary  absence,  with- 
out legal  warrant,  and  hold  forcible  possession.    Mason  v.  Smoes  (53  Conn. 

12),  652. 

See  Fixtures,  817;  Nbqlioence,  286. 

LEASE. 
See  AOBNCT,  680;  Landlord  and  Tbnant  ;  Wnx,  505. 

LEGACY. 
See  Well,  149. 

LESSOR  AND  LESSEE. 
See  Landlord  and  Tenant. 

LICENSE. 
See  Statute  of  Frauds,  698. 

LOAN. 
See  Bailicent,  657. 

MAILS. 
See  Carrier,  884. 

MALICIOUS  PROSECUTION. 

When  Ilea.]    An  action  of  malicious  prosecution  does  not  lie  unless  there  has 

been  arrest  of  person  or  seizure  of  property.     Weimare  v.  MelUnger  (64 

Iowa,  741),  465. 

MANDAMUS. 

To  exhibit  reoorda.]    Mandamus  lies  to  compel  a  custodian  of  excise  bonda 

to  allow  a  citizen  interested  in  inspecting  them  to  have  access  to  them. 

Br<nm  v.  County  Treamr&r  (64  Mich.  182).  800. 

See  Telegraphs,  404. 
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MARRIAQE. 

1.  Oootraol  of  mmlage  iimwinwi — i^ifln  Toid.]    Usder  the  dtaitar  of  th» 

defendant,  a  private  eorporation,  organised  "to  unite  acceptable  Toong 
people  in  such  a  way  as  to  endow  each  with  a  sum  of  money,  not  to  exceed 
$6,000,  to  be  paid  at  marriage  or  endowment,  according  to  the  regalations 
adopted ; "  a  certificate  of  membeialiip  providing,  "  that  no  member  will 
be  entitled  to  any  benefit  whatever,  who  marries  in  leas  ti^ie  than  three 
months  from  the  date  of  his  certificate,"  and  that  "every  nMwnbftr  who 
shall  have  been  in  good  standing,  for  at  least  three  months  prior  to  his 
marriage,  shall  be  entitled  to  $40  per  month  upon  each  $1,000  named  in 
his  certificate,  for  each  whole  month  of  his  membership,  provided  that  the 
same  shall  never  exceed  $8,000,  or  so  much  thereof  as  shall  be  realized 
from  one  marriage  assessment  of  all  the  members  of  this  class^"  and  pro- 
cured for  the  benefit  of  a  third  person,  not  related  to  the  member,  but  who 
was  to  pay  the  dues  and  assessments,  and  to  receive  two-thirds  of  the  pro- 
ceeds when  collected,  is  void  as  in  restraint  of  marriage,  and  as  a  wager 
policy  of  insurance.  White  v.  EquUaJbU  Nuptial  Ben^  Union  (76  Alt. 
251),  825. 

2.  Divoiroe — aotlon  by  guardian  of  insane  party.]    The  guardian  of  an  in- 

sane woman  may  not  maintain  an  action  agidnst  her  husband  for  divorce  or 
alimony.     Birdeell  v.  BirdzeU  (88  Kans.  488),  589. 

3.  alimony  —  husband's  death.]    Where  alimony  is  decreed  in  terms  for 

the  natural  life  of  the  wife,  it  subsists  even  affer  the  defendant's  death. 
Stratton  v.  StraUon  (77  Me.  878),  779. 

4.  "  extreme  cruelty."]    Averj/  v.  Avmy  (88  Kans.  1),  628. 

6.  Zhridence — of  unlawful  oohabitatioii.J  A  formal  marriage  being  proved, 
evidence  that  the  cohabitation  was  reputed  to  be  unlawful  is  incompetent. 
Northrop  v.  Knowles  (52  Conn.  522),  618. 

6.  Husband's  action  for  conversion  of  wife's  property.]  A  husband  caimot 
maintain  an  action  for  conversion  of  his  wife's  separate  property.     Hackett 

V.  EewUt  (57  Vt.  442),  182. 

See  CiUMiNAii  Law,  814;  Fbadd,  588;  Insubangb,  819;  Seduction,  885; 

Will,  255. 

BCA88ES. 
For  repose  of  souls.]    See  Oontract,  41. 

MASTER  AND  SERVANT. 

1.  Ckmtraotor.]  One  who  contracts  with  a  furnace  company  to  dig  sand  on  its 
land  and  draw  it  to  its  furnace  at  a  fixed  price  per  load,  there  being  as 
provision  as  to  the  manner  of  the  performance  of  the  work,  is  not  a  aenrant 
for  whose  negligence  the  company  is  liable.  Fink  v.  MiBtomri  FSimare 
Company  (82  Mo.  276).  876. 

8.  nuisance.]    When  the  plaintiff  was  driving  on  a  highway  his  horw 

became  frightened  at  a  Rteam  shovel  in  use  on  the  defendant's  lands  near 
the  road,  and  ran  away,  and  the  plaintiff  was  hurt.  The  shovel  was  ope- 
rated and  controlled  by  an  independent  contractor,  although  the  defendant 
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MA8TEB  AND  SERVANT  —  Continued. 

eontamplaled  its  nse  when  the  oontiact  vna  made.  Meld,  thai  the  defend- 
ant was  not  liable.    BmUep  v.  Tr^y  and  Bowton  Mailfnmd  Oomtpawy  ifn  Yx. 

28d),  129. 

6  Oontribotory  negligenoe  —  oonsenting  to  more  haaardoos  emp]o3rmeni.] 

A  servant  of  mature  age  and  intelligence  being  required  bj  the  master  to 
perfbnn  datiee  not  embiaoed  in  the  original  hiring,  and  more  dangennis, 
and  ondertaking  the  same  through  fear  of  losing  hia  plaoe,  but  knowing 
the  increased  hazard,  has  no  remedy  against  the  master  if  he  is  injured  bj 
reason  of  his  ignorance  or  inexperience.  Lea/ry  v.  Botton  and  Al^ny 
BaOroad  (189  Mass.  580),  788. 

4.  Ownse  of  employment.]  A  railway  section  foreman,  returning  from  work 
with  his  crew  on  a  hand-car,  and  meeting  a  train,  transferred  the  car  to  a 
parallel  track  operated  by  another  company,  as  had  previously  been  done 
occasionally,  but  without  the  knowledge  of  either  company,  and  on  that 
track  his  car  was  negligently  run  against  a  car  containing  section  men  of 
that  road,  whereby  one  of  the  men  was  injured.  EM,  that  the  foreman's 
employem  were  liable.  PUtafmrgh,  CHndnnati  and  3t,  LouU  Baikoay  dam- 
pany  v.  Kirk  (102  Ind.  399),  675. 

b-  Wnglnoer  mnning  train  iox  contractor.]  A  railroad  company  let  oertaia 
work  to  a  contractor,  furnishing  him  a  construction  train  with  an  engineer 
to  run  it.  Except  in  respect  to  speed  and  side-tracking  for  other  trains, 
the  train  was  under  the  control  of  the  contractor.  The  company  was 
bound  to  discharge  the  engineer  on  the  contractor's  complaint;  otherwise 
the  company  controlled  him;  and  it  paid  his  wages,  but  deducted  them 
from  the  amount  due  the  contractor.  Held,  that  the  engineer  was  the  ser- 
vant of  the  company.  Nevo  Orleans^  etc..  Railroad  Compa/ny  v.  Norwood 
(02  Miss.  565),  191. 

6.  FeUow-Mrvants — railroad  amployaea.]  A  gang  of  track-repairen  on  a 
railroad  quit  work  fifteen  minutes  before  the  usual  hour,  by  order  of  the 
foreman,  to  take  a  train  for  a  certain  station,  whither  they  were  to  l)e 
carried  free,  according  to  a  monthly  custom,  to  be  paid  off.  The  plaintiff 
in  endeavoring  to  board  the  train  was  injured  by  a  hand-car  worked  by 
other  men  in  the  company's  employment.  Hddy  that  he  could  not  recover 
therefor.  0*Brien  v.  Boston  and  Albany  BaUroad  Company  (188  Mass. 
887),  279. 

7  —  train-di&patoher  and  engineer.]    A  railway  train-dispatcher  and  a 

locomotive  engineer  are  not  fellow-servants.  Darrigan  v.  New  York  and 
New  England  BaUroad  Company  (52  Conn.  285),  590. 

MECHANICS'  LIEN. 
Om  ndlroad  bridge.]  A  mechanics'  lien  will  attach  to  a  railroad  bridge.   Smith 
Bridge  Company  v.  Bowman  (41  Ohio  St.  87),  67. 

MUNICIPAL  CORPORATION. 
L  Change  of  street  grade.]    Under  a  constitutional  provision  that  private 
property  shall  not  be  damaged  for  public  use  without  just  compensation, 
a  city  is  liable  to  a  lot-owner   for  injury  by  raising  the  street  grada 
Ha^rmon  v.  Omaha  (17  Neb.  548)  420. 
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2.  ZDagal  action  to  abate  nniaanoa  —  llablUty  tharefer.]    In  the  abaenoe  of 

statutory  authority  a  city  may  not  erect  a  dam  on  a  person's  land  without 
his  consent,  to  abate  a  nuisance  on  other  land,  and  such  action  being  un- 
authorized, the  city  is  not  liable  for  injuiy  caused  thereby.  Caeanagh  r. 
Boston  (189  Mass.  426),  716. 

3.  Uability  for  nniaanoe.]    A  town  is  liable  in  damages  for  maintaining  a 

marlcet  house  which  is  a  nuisance.  Town  of  Suffolk  ▼.  Parker  (79  Va. 
660),  640. 

4.  Nagligenoe  —  barrier  on  highway.]     A  town  Is  not  bound  to  erect  a  bar- 

rier on  a  highway  to  protect  travellers  from  falling  over  a  dangerous  banlc 
thirty- four  feet  distant  from  the  travelled  part,  and  nine  and  a  half  feet 
from  the  line  of  the  highway  as  located.  Barnes  v.  OMoopee  (188  Masa 
67)  259. 

6.  sewer.]    A  city  ordered  certain  privy  inlets  connecting  with  a  sewer 

to  be  closed  on  account  of  the  stench.  In  doing  this  the  workmen  closed 
an  inlet  from  the  plaintiff's  house,  not  connected  with  a  privy,  and  caused 
the  water  to  flow  back  on  her  premises.  HM,  that  the  diij  waa  liable. 
tiemple  v.  Vieksburg  (62  Miss.  63),  181. 

6.  Taking  property  for  pest-house.]  A  city  has  no  author!^  to  seiae  property 
outside  its  limits  for  a  pest-house  without  consent  of  the  owner.  Dooieg 
V.  OUy  ofKaneae  (82  Mo.  444),  880. 

NEGLIGENCE. 

1.  Ck>ntribQtory  —  being  on  railroad  track.]    It  is  not  necessarily  negligent 

for  one  to  be  upon  a  railroad  track  where  he  has  no  right  to  be,  and  he 
may  recover  for  an  injury  by  the  negligence  of  the  company  in  running  at 
an  unlawful  rate  of  speed  if  he  himself  was  not  otherwise  negligent. 
Viektburg  and  Meridian  BaUroad  Company  v.  MeChnoan  (62  Miaa.  688), 
205. 

2.  Diseased  animals.]    By  a  railway  accident  a  large  number  of  swine  wers 

loosed.  The  defendant,  the  manager  of  the  road,  directed  his  servants  to 
collect  them  and  put  them  in  a  safe  place.  They  put  them  in  the  plain 
tifTs  barnyard  in  his  absence  aod  without  his  leave,  but  on  his  return  he 
did  not  object,  but  assisted  in  feeding  them,  and  also  in  taking  them  away 
for  reshipment,  and  rendered  a  bill  for  food,  services  and  damage  to  grass. 
The  swine  were  diseased  and  infected  the  plaintiff's  swine,  but  neither  he 
nor  the  defendant  knew  of  the  disease.  HM,  that  the  defendant  having 
acted  within  his  authority  was  not  liable.  Hawks  v.  Locke  (189  Mass.  205), 
702. 

3.  Bvidence  —  presumption  as  to  contributory  —  railroad  oroaiing.]    In  an 

action  for  death  of  a  traveller  on  a  highway  at  a  railway  crossing,  there  is 
no  presumption  that  he  used  due  care,  and  evidence  as  to  his  character  and 
habits  of  carefulness  is  incompetent.  Chase  v.  Maine  Central  BaUroad 
Company  (77  Me.  62),  744. 

^  Landlord  and  tenant — tenant  burning  premisea.]  A  tenant  of  part  of  a 
bnilding,  the  other  part  of  which  is  occupied  by  his  landlord,  and  in  both 
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parts  of  which  there  are  chattels  of  the  landlord,  is  liable  for  the  acci- 
dental destruction  of  the  landlord's  part  and  its  contents  bj  fire  caused  by 
his  negligence  in  heatiug  his  own  part :  but  he  is  not  liable  for  the  de- 
struction of  his  own  part  unless  he  was  recklessly  negligent;  and  as  to  the 
landlord's  chattels  in  his  own  part  it  depends  upon  the  nature  of  the  bail- 
ment.    Ijothmp  V.   Thayer  (188  Mass.  466).  286. 

6.  Proximate  cause.]  A  railway  passenger  was  carried  a  little  past  the  sta- 
tion of  his  destination  on  a  dark  night,  and  on  leaving  the  train  was  misin- 
formed  by  the  conductor  as  to  where  he  was,  but  being  acquainted  with 
the  neighborhood  he  soon  discovered  the  mistake.  If  he  had  got  off  where 
he  was  told  he  had,  it  was  his  intention  to  follow  the  track,  and  cross  a 
culvert,  although  he  might  have  avoided  it,  but  he  pursued  his  way  in- 
tending to  cross  another  culvert.  He  fell  into  this  and  was  hurt.  Held, 
that  the  company's  negligence  was  not  the  proximate  cause  of  the  injury. 
Lewis  V.  Flint  and  Pere  Marquette  Railroad  Company  (54  Mich.  55).  790. 

6.   .  ]    The  defendant  unlawfully  obstructed  a   street  by  a  train  of  cars. 

The  plaintiff  desiring  to  pass  walked  around  the  rear  of  the  train,  entered 
another  street,  obstructed  by  ice  placed  there  by  the  defendant  in  clearing 
its  track,  which  was  laid  also  in  that  street,  fell  upon  the  ice  and  was  in- 
jured. There  were  other  available  routes  to  her  destination.  Held,  that 
the  injury  was  the  proximate  result  of  the  ice.  Railway  Company  v.  Staley 
(41  Ohio  St.  118),  74. 

7.  Pabllo  caterer  —  nnwholeaomefood.]    A  public  caterer,  employed  to  fur- 

nish refreshments  at  a  public  ball,  is  liable  for  an  injury  suffered  by  one 
attending,    by   reason  of    unwholesome   provisions    furnished  by    him. 
Bidiop  V.  Weber  (139  Mass    411),  715. 
Of  physician.]    See  Criminal  Law,  271. 

8m  Abatement,  25;  Executor  and  Administrator,  528;  Damages,  12,  86; 
Master  and  Servant,  783;  Municipal  Corporation,  181,  259;  Rail- 
BOAD.  481,  468. 

NEGOTIABLE  INSTRUMENT. 

1.  "  Intereat  after  matnrity."]     A  promissory  note  payable  on  a  certain  day 

with  **  interest  after  maturity  "  draws  interest  from  that  day  and  not  from 
the  third  day  of  grace.     WheeUss  v.  WiUiams  (62  Miss.  869),  190. 

2,  Notloe  of  eqnitiee.]    The  guardian  of  L.,  an  insane  person,  pledged  ne- 

gotiable bonds  belonging  to  his  ward  as  collateral  security  for  his  own 
debt,  representing  that  they  were  his  own.  The  bonds  however  were  in- 
dorsed with  an  assignment  by  a  former  holder  to  L.  Held,  that  the  trans- 
feree was  put  upon  inquiry  and  subject  to  equities.  Langdon  v.  BaatUf 
National  Bank  {^1  Vt.  1)  118. 

NOTES. 
Action  for  alienating  wife's  affection,  888L 
Oolifltitiiticmal  law — Double  Damage  Act,  875. 
Ck>iporation — vUra  vires — personal  injury,  858. 
1 — proximate  cause,  157. 
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NOTES— OmffeiMd. 
Bxeontor  —  foreign — action  <«  assigned  claim,  440., 
Fraud — creditor's  bill  —  necessity  of  judgment,  678. 
Injunction — against  interference  with  lateral  support,  581. 

obstruction  to  highway,  574. 

Ihsuranoe  —  "  change  of  title  "  —  sale  between  partners,  442^ 

interest  in  life.  185. 

Landlord  and  tenant  —  appurtenances.  864. 
Master  and  sefnrants  —  who  are  fellow-servants,  280. 

consenting  to  more  hazardous  employment,  787. 

Municipal  corporation  —  liability  for  nuisance,  648. 
Negligence      being  on  railroad  track,  208. 
Railroad  —  fraudulent  conduct  of  passengers,  484. 
Sale  —  with  privilege  of  return,  586. 
Statute  —  *'  manufacturer,*'  107. 

*•  merchant,"  761. 

prohibiting  physician  from  testifying,  4. 

Statute  of  limitations  —  payment  of  dividends  by  assignee,  40L 

NOTICE. 
See  Ck)RFORATioN,  710;  Negotiable  iNSTRUiisirr,  118. 

NUISANCE. 

1.  I^tanction — illegal  business.]    The  sale  of  adulterated  teas  will  not  be 

restrained  by  injunction,  unless  it  appears  to  threaten  serious  danger  to 
human  life  or  serious  detriment  to  health.  Health  Department  of  thi 
City  of  New  York  v.  Purdon  (99  N.  Y.  287),  22. 

2.  Zn^aaion  of  well  by  roots.]     Where  the  roots  of  a  tree  run  into  and  pol- 

lute a  well  on  the  lands  of  an  adjoining  owner,  the  latter  may  have  aa 
action  for  the  damage,  after  refusal  of  the  owner  of  the  tree  to  abate  the 
nuisance.     Buckingham  v.  EUiaU  (62  Miss.  286),  188. 

8m  CoHSTiTUTiONAL  Law,  173;  Master  and  Sbrvaitt,  129;  Moniczpal  Cob- 

PORATION,  640,  716. 
OFFICE. 

See  Ck)N8TrruTiONAL  Law,  687. 

PARTNERSHIP. 
See  Insxtrancb,  488;  Wnx,  510. 

PATENTS. 
See  CToNSTiTunoNAL  Law,  695;  Tradb-mabk,  71 

PAYMENT. 
Voluntary  —  recovery.]  Where  the  defendant  in  a  suit,  with  full  knowl- 
edge of  the  facts,  voluntarily  pays  part  of  the  demand,  aad  jadgmaBtli 
rendered  against  him  for  the  balance,  which  is  conclusively  leversad  oa 
appeal,  he  cannot  recover  the  part  so  paid.  Beard  v.  Beard  (25  W.  Vk 
486).  219. 


PENSION. 

Hiiinptioa  imm,  ogeditqwi. J  Pension  money  is  not  eseapt  fram  clnims  of 
creditors  after  it  actnallj  comes  into  the  hands  of  the  pensioner.  Friend 
V.  GarcOon  (77  Me.  26),  789. 

PEST  HOUSE. 
See  MuKiciPAL  Corforatioh,  880. 

PHYSICIAN. 
PkohlbltionoftMtiiiioiiy.]  iSse  Statute,  1. 

See  Crimihal  Law,  264;  DAMAess,  89. 

PLEDGE. 
gqqiUbU.]  For  the  porpoae  of  borrowing  money  from  B.,  to  form  a  limited 
partnership^  A.  executed  an  instrument  pledging  to  B.  all  his  interest  in 
the  limited  partnership  of  A.  to  C,  A.  to  remain  in  possession,  but  to  malce 
an  assignment  of  his  interest  on  demand.  The  proposed  partnership  was 
formed,  bat  under  another  name,  inclnding  additional  parties.  B.  lent 
the  money  to  A. ,  who  contributed  it  to  the  capital  of  the  partnership.  No 
assignment  was  ever  made  nor  demanded.  A.  died  insolvent,  but  upon 
the  subsequent  winding  up  of  the  partnership  a  balance  of  profits  re- 
mained, and  A.'8  share  thereof  was  paid  to  his  executor.  Upon  distribu- 
tion of  said  fund»  hM,  that  6.  was  entitled  to  receive  the  amount  of  the 
pledge  to  the  exclusion  of  a  general  creditor  of  A.  CoUmf  Appeal  (107 
Penn.  St.  590),  429. 

PRESCRIPTION. 
See  Way,  513. 

PRESUBIPTION. 
Orinsantty.]    See  Wnx,  822. 

See  Railroad,  468;  Trbspass,  478. 

PRINCIPAL  AND  AGENT. 
See  Bank,  94. 

PROMISSORY  NOTE. 
See  Negotiable  Inbtrumbrt. 

PROXIMATE  CAUSE. 
See  Damaobb,  12, 86,  154;  Negligencb,  74,  790;  Railboad,  687. 

PUBUC  POLICY. 
See  CoNTRAcrr. 

RAILROAD. 
L  Oonnumiostion  of  fire — proziiiiate  cause.]  Fire  caught  from  the  sparks 
ef  the  defendant's  locomotive  on  the  land  of  D.  The  defendant's  servants 
were  successfully  extinguishing  H  when  D.  desired  them  to  desist,  as  he 
wished  to  ha.Te  it  bum  up  the  hogs.  They  desisted,  but  it  oommunicaied 
to  and  injured  the  plaintiffs  adjoining?  land.     Held,  that  the  defendant 
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RAILROAD—  Continued. 

WIS  liable  under  the  statute.  Simmandi  y.y.  K  <ft  If.  R,  B.  Gb.(SS  Oohb. 
d64),  687. 

fl.  Dnty  to  famish  statloiis.]  A  railroad  companj  maj  be  compelled  to  fur- 
nish and  maintain  stations  for  passengers  and  freight  at  ail  proper  points 
on  its  line.     8taU  y.  BepubUcan  Valley  B,  Co.  (17  Neb.  647),  ^L 

3.  In  street  —  duty  as  to  snow.]  In  clearing  the  snow  from  its  track  a  street 
railway  company  is  bound  to  dispose  of  it  so  as  not  to  interfere  unneces- 
sarily with  the  safety  and  convenience  of  persons  using  the  J^reet.  and  in 
case  of  extraordinary  snow-falls  must  use  extraordinary  efforts  to  that  end. 
Bowen  ▼.  Detroit  City  BaUieay  (54  Mich.  496),  822. 

4i  Negligence  —  contributory — presumption.]  In  action  for  a  fatal  injuiy 
at  a  street  and  a  railway  crossing,  it  appeared  that  the  deceased  was  ap- 
proaching the  crossing  in  a  wagon,  that  the  crossing  was  at  an  acute  ang^le, 
and  the  view  was  so  obstructed  by  trees  and  corn  that  a  train  could  not  be 
seen  beyond  ten  yards  from  the  track  and  then  for  only  fifty  yards.  The 
train  was  moving  forty  miles  an  hour  without  giving  warning.  It  did  not 
appear  that  the  deceased  stopped  or  looked  and  listened.  Held,  that  a 
nonsuit  for  contributory  negligence  was  improper.  Sehum  v.  Penn.  R. 
Co.  (107  Penn.  St.  8),  468. 

6.  fraudulent  use  of  another's  ticket]  One  who  is  injured  by  the  neg- 
ligence of  a  railway  company  while  travelling  on  one  of  its  trains  upon  a 
commutation  ticket  issued  to  another  person,  and  by  its  terms  not  tians- 
ferable,  has  no  remedy  against  the  company.  Way  v.  OhL,  B.  I.  d  Pat. 
B.  Co.  (64  Iowa,  48),  431. 

6.  <' Passenger" — boarding  moving  train.]    The  plaintiff's  intestate  having 

been  riding  on  the  engine,  got  off  at  a  station  whero  the  train  stopped,  and 
ran  to  get  into  a  car,  but  did  not  reach  it  till  the  train  had  started,  and 
then  stood  on  the  platform  until  he  fell  off,  owing  to  the  swaying  of  the 
train,  and  was  killed.  Held,  that  he  had  not  become  a  "passenger" 
within  the  statute,  and  the  railroad  company  was  not  liable.  Merrill  v. 
Eastern  B  Co.  (18d  Mass.  288),  705. 

7.  Power  of  State  to  supervise.]    Even  where  the  charter  of  a  railroad  com- 

pany gives  it  the  right  to  regulate  its  charges,  the  State  may  create  a 
commission  with  the  power  to  see  that  it  keeps  within  its  charter  limits, 
'  to  prevent  unjust  discrimination,  and  to  enforce  such  reasonable  regula- 
tions as  the  State  may  deem  necessary.  Stone  v.  Taaoo  dt  Mtee.  Vol.  R. 
Co.  (62  Miss.  607),  198. 

8.  Ticket  for  station  at  which  train  does  not  stop  —  right  to  ride  to  intenna- 

diate  station.]  A  railway  passenger,  with  a  ticket  for  a  station  at  whidi 
the  train  does  not  stop,  has  the  right  to  ride  to  an  intermediate  station  at 
which  it  does  stop.     Richmond.  F.  &  P.  B.Co.  v.  Ashby  (79  Va.  180),  620. 

9.  Track  in  street —  damages  —  ^  abutting  ownen."]    Owners  of  lots  abat- 

ting  upon  streets  only  crossed  by  a  railway  are  not  entitled  to  damages  for 
construction.    Morgan  v.  Hes  Moinee  d  8t.  L,  By,  Co.  (64  Iowa.  589),  468. 

See  Carkieh.  849,  460;  Master  and  SERTAirr,  279,  590,  675,  NB&LiexHCB, 

205,744 


Il^DEX.  bus 

RAPE. 
8ie  Criminal  Law,  OOL 

RECORDING. 
See  Dbed,  476. 

RECORDa 
See  Mandamus,  800. 

REMAINDER. 

See  Will,  781. 

RESERVATION. 
See  Deed,  610. 

SALE. 

L  Illegal — of  Uqiion  in  another  State.]  A  sale  of  intoxicating  llqaon  in 
Missouri,  to  be  sold  in  Kansas  contraiy  to  the  law  of  that  State,  may  be 
enforced  in  Kansas,  although  tbe  seller  knew  the  illegal  purpose  of  the 
buyer,  provided  he  did  not  engage  actively  to  promote  or  share  in  it. 
Feineman  v.  Sachs  (88  Kans.  621),  547. 

2.  Warranty  —  retaining  article.]    Where  goods  are  sold  with  warranty  of 

quality,  the  purchaser  on  discovering  a  breach  \a  not  bound  to  rescind,  bat 
may  use  the  goods  and  rely  on  the  warranty.  Brigg  v.  HiUan  (95  N.  Y. 
517),  68. 

3.  With  privilege  of  retom  of  a  part.]    Where  goods  are  sold  and  delivered 

on  a  written  order,  what  is  used  to  be  accounted  for  and  the  balance  re- 
turned, title  to  the  whole  passes  on  delivery,  and  parol  evidence  of  a  con- 
trary understanding  is  inadmissible.  Ilotchkus  v.  Higgine  (52  Conn.  205), 
582. 

See  COMTBACT,  888;  Statutb  of  Frauds,   Vendor  and  Purchasbb. 

SCHOOLS. 
See  Constitutional  Law,  444. 

SEDUCTION. 

Action  lor  aHenatJng  wife's  affections.]  An  action  for  alienating  a  wife's 
affections  may  be  maintained  without  proof  of  debauchery  or  enticing  her 
away.     Rinehart  v.  BUIb  (82  Mo.  534),  885. 

STATE. 
Power  to  saperviae  railroada.J    See  Railroads,  198. 

See  Jurisdiction,  211. 

STATUTE. 

L  '^Boflinesa  or  vocation."]  The  statute  prohibiting  the  employment  of  any 
young 'child  in  "playing  on  musical  instruments,  rope  or  wire-walking, 
dancing,  begging  or  peddling,  or  as  a  gymnast,  rider,  contortionist  or  aero- 
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STATUTE—  CanUnued. 

iMtt/'  or  "  in  any  busineBB*  exhibition  or  Yocatlon  injurious  to  the  healtb  or 
dangerouB  to  the  life  or  limb,"  etc.,  does  not  applj  to  the  employment  of 
a  child  in  a  steam  laundry,  where  there  is  dangerous  machineiy.  Bkkgjf 
V.  Taaffee  (99  N.  Y.  204),  la 

a.  **  Debt "  —  claim  in  tort.  ]  A  claim  in  tort,  not  in  judgment,  is  not  a  "  debt " 
within  the  meaning  of  the  statute  as  to  foreign  attachment.  Hokowh  r. 
Town  of  WinchesUr  (52  Onm.  4^,  006. 

3.  "Manufacturer. ''J    A  pork  packer  is  a  "manufacturer."     Engle  ▼.  Sohn 

(41  Ohio  St.  691),  103. 

4.  "Merchant  or  trader"  —  dealing  in  stocks.]    An  occasional  dealing  in 

stocks,  outside  one's  ordinary  business,  does  not  constitute  him  a  "mer- 
chant or  trader  "  within  the  insolvent  law.  Ex  parte  ConanL  In  re  Fog- 
ler  (77  Me.  275),  759 

6.  "Person" — prematurely  bom  child.]  Where  a  woman,  four  or  five 
months  pregnant,  fell  on  a  defective  highway,  and  was  delivered  of  the 
child  which  survived  but  a  few  minutes,  the  child  was  not  a  "  person " 
within  the  statute  giving  a  cause  of  action  for  negligent  death  to  the 
administrator.     Dietrich  v.  Northampton  (138  Mass.  14),  242. 

6.  Prohibition  of  physician's  testilying  —  waiver — death  of  party.]    Where 

a  statute  prohibits  a  physician  from  testifying  to  information  acquired  by 

him  while  Attend  I  ng  a  patient  unless  the  patient  waives  the  privilege,  the 

death  of  the  patient  makes  the  prohibition  conclusive.     Wtttawr  ▼.  JBtna 

'     Life  Inturance  Company  (99  N.  Y.  56)  1. 

OlaomTgaiineu]    8u  Constitutional  Law,  84 

See  Will,  265. 

STATUTE  OP  FRAUDS. 

1.  liicense — occupancy  of  halL     An  oral  agreement  to  let  a  public  kail  for 

four  specified  days  at  a  certain  price  for  each  day.  is  not  a  sale  of  an  in- 
terest in  land,  and  not  within  the  statute  of  frauds.  Johnson  v.  WtUdn' 
$on  (139  Mass.  3).  698. 

2.  Sale  of  land  —  within  year.]    The  defendant  orally  agreed  with  a  mortga- 

gor of  lands  to  purchase  the  mortgage,  sell  the  mortgaged  property,  sat- 
isfy the  mortgage,  and  pay  him  the  balance.  Udd.  not  within  the  stat- 
ute of  frauds.     McGinnis  v.  Cook  (57  Vt.  36).  115. 

3.  Time  and  place  of  delivery.]     Under  the  statute  of  frauds,  a  contract  for 

the^  sale  of  goods  need  not  specify  time  or  place  of  delivery;  but  if  plain- 
tiff testifies  that  time  or  place  was  agreed  upon,  and  the  contract  does  nol 
specify  it,  he  cannot  recover  on  it.     Smith  v.  8h$U  (82  Mo.  215)»  365. 

STATUTE  OF  LIMITATIONS. 

Pa3fment  by  assignee.]  The  payment  of  a  dividend  by  the  assignee  of  an  la- 
solvent  debtor  will  not  take  the  debt  out  of  the  statute  of  limitations  u 
against  the  debtor.     Whitney  v.  Ch/imbers  (17  Neb.  70),  898. 

8e€  Action,  783. 


STOCK. 
Soft  to  oompifl  imom  of.  ]    :S^  Corporatiok,  M. 

Se^.  COKTORATfON,  441. 

STREET. 
S$€  Adverse  PoseoEBSion,  BOS. 

STBEET"RAILWAT. 
.S^  RAiuu)iiB,  822. 

BUBROGATTON. 
Sm  Ihbitbance,  728;  Will,  140. 

sukhat. 

Oontract  —  "noooMlty.**]    The  note  in  suit  was  ezeoatodioii  flwudiy 
plaintiff,  who  was  travelling,  and  mashed  to  pursue  his  journey  oil 
day.     He  had  been  at  the  place  of  its  execution  for  two  days,  and  no . 
Hon  was  shown  for  its  not  having  heen  executed  before.     Rdd,  wA . 
"case  of  necessity"  which  would  ^noder  the  contract  valid.    Burnt  " 
Moore  (76  Ala.  389),  882. 

SUPPORT. 
Of  laad.]    8eeJ>fSBi>,  271. 

SURFACE  WATER. 

j8m  Water  akd  WATnt-CBmsx,  88L 

TAXATION. 
8u  Ck)NBTFPOTKBnkL  Law,  805. 

TBLfiGRAFOB. 

Tetophow  oob^mbj  —  dirty  to  sefve  vU.  ]  A  flelgphw  io»»|iBiiy  Tcmf  not  ar 
bitrarily  refuse  its  facilities -to  any  pereea  Aesntaqg  theDumd  Dftaviag  com- 
pliance with  itsregnlBtions,  and  mnandaimas  -will  \amm  townupri  «lie  com- 
pany to  do  its  duty  ^ate  v.  Nebratika  TOefiimm  Oompmny  (tl7  Keb.  126), 
404. 

TELEPHONE  COMPANY. 

See  Tjslbobaphb,  404. 

TORT. 

A«"«**"g  escape  oi  thW  ]  A  railway  oondoetiyr  permitting  a  passenger  to 
travel  on  his  train  with  goods  whioh  tfae  oonduBtarkBDimteJiMce  .boen 
Kt^len.  and  thus  escape,  is  not  liable  to  the  owner.  whafBe.he  did  Jiot.know 
that  the  passenger  was  the  thief  nor  that  theplaintUf  'waalheiownei: 
BandleUe  v.  Judkins  (77  Me.  114),  747. 

TOWN. 
8§e  CoNflTTTunttiukL  Law,  761. 
^OL.   LII  — 109 
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TRADE-liARK. 

1.  iBfringwniit    ■■!•  of  good-will.]   Three  parties  had  carried  on  bnsinees  at 

Kalamaxoo  under  the  name  of  Kalamazoo  Wagon  Company.  Two  of  them 
sold  oat  their  entire  interest,  including  the  good- will,  to  the  plaintiff,  and 
afterward  set  ap  a  like  bn^ness,  almost  next  door,  under  the  name  of 
Kalamazoo  Buggy  Company,  issuing  circulars  and  cards  in  that  name,  re- 
sembling those  of  the  plidntiff.  HM,  that  such  use  of  that  name  should 
be  restrained,  but  that  the  defendants  should  not  be  prohibited  from  re- 
ceiving mail  matter  addressed  in  their  said  name.  Myers  v.  Kalamazoo 
Buggy  Company  (54  Mich.  215),  811. 

2.  Patent — expiration.]    Where  a  patented  machine  becomes  known  to  the 

public  by  a  distinctive  name,  and  by  its  shape,  appearance  and  omamenta- 
tiou,  any  one  after  the  expiration  of  the  patent  can  make  and  sell  it  and 
use  the  name,  and  no  one  can  deprive  him  of  that  right  hj  incorporating 
the  name  into  a  trade-mark.  BriU  v.  Singer  Mdnttfaeiuring  Company 
(41  Ohio  St.  137),  74. 

TREES. 

8ee  NuiBANCB,  188. 

TRESPASS. 

Prwnm^itlon  of  ownership  of  timber.]  A.,  the  tenant  of  timber  land  of  B., 
cut  timber  on  that  land  and  also  on  adjoining  land  belonging  to  others, 
.  and  sold  it  to  C.  6.  replevied  the  timber  and  converted  it  to  his  owd 
use.  In  trover  by  C.  against  B.  therefor,  held,  that  the  prima  facie  pre- 
sumption was  that  A.  had  the  right  to  cut  the  timber  on  the  adjoining 
property.     Winlack  v.  Oeiet  (107  Penn.  St.  297).  478. 

TRUST. 

Following  misapplied  fond.]    N.  put  $489  into  the  hands  of  W.  in  trust 

W.  deposited  it  in  bank  with  other  moneys  to  his  own  credit,  and  afterward 

drew  out  and  applied  to  his  own  use  all  but  $91.     Subsequently  he  drew 

checks  for  that  balance,  and  some  $1,400  in  another  bank,  in  favor  of  R., 

to  secure  him  against  his  liability  for  W.,  on  an  official  bond.     Heldt  thai 

N.  could  not  recover  his  money  from  R.     Neely  v.  Bood  (54  Mich.  184), 

802. 

See  Action,  788;  Will,  610. 

USAGE. 
See  Evidence,  277. 

VENDOR  AND  PURCHASER. 

'Agreement  to  be  void  "  —  enforcement.  ]  Where  an  agreement  for  the  sale 
of  land  is  conditioned  to  be  void  if  the  vendee  shall  fail  to  fulfill,  and 
the  vendee  so  fails,  the  vendor  may  treat  it  as  void  or  as  in  force.  WUeesh 
eon  V.  Satt  (65  Cal.  596),  810. 

WARRANTY. 

See  Insurance;  Sale,  68. 
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WATER  AND  WATER-COURSB. 

1.  FoaUnf   HtrMm — Joint   aoton  —  ii\|miotioiL]    Where  several  riparian 

owners,  acting  independently,  discharge  refuse  from  their  mills  into  a 
stream  to  the  injury  of  a  lower  proprietor,  an  injunction  may  issue  in  a 
suit  against  all  and  before  any  action  at  law.  Loektoood  Company  v.  Lavh 
renee  (77  Me.  297),  768. 

2.  DkwUng  Htraam  from  mill  in  another  Stat*.]    An  action  may  be  main- 

tained in  Massachusetts  for  diverting  a  stream  in  that  State,  and  prevent- 
ing it  from  coming  to  the  plaintiff's  mill  iu  Rhode  Island.  MannviUe  Com- 
pany V.  CUy  of  WorcMt&r  (188  Mass.  89),  261. 

3.  Ownandiip  of  land  under  huy  on  great  lake.]    Land  under  the  water  of  a 

navigable  bay  or  harbor,  on  Lake  Erie,  may  be  held  by  private  ownership, 
subject  to  the  public  rights  of  navigation  and  fishery,  by  title  from  an 
express  grant  made  or  sanctioned  by  the  general  government.  Hogg  v. 
Beerman  (41  Ohio  St.),  71. 

4.  Smiiaoe  water — diverting.  J    A  farm  owner  may  not  erect  such  barriers  as 

will  flood  his  neighbor's  land  with  surface  water  that  would  otherwise 
escape  over  his  own,  in  order  to  reclaim  the  bed  of  a  pond  that  has 
always  existed  on  his  own  land,  and  get  rid  of  the  inflow.  Boyd  v. 
ConkHn  (54  Mich.  583),  881. 

WAY. 

Fnsorlption  to  pnblio.]  The  public  may  not  gun  by  p^scription  the  right 
to  use  the  land  of  an  individual,  on  a  navigable  river,  as  a  place  of  land- 
ing and  of  deposit  of  chattels  for  an  indefinite  time.  Thomas  v.  Ford  (68 
Md.  846),  518. 

WILL. 

1.  Bequest  in  lien  of  dower — abatement.]    A  bequest  in  lieu  of  dower, 

accepted,  is  not  liable  to  abatement.  Security  Company  v.  Bryant  (52 
Conn.  811),  599. 

2.  Charitable  bequest — evidence  to  explain.]    A  testator  bequeathed  the 

residue  of  his  estate  "equally  to  the  authorized  agents  of  the  Home  and 
Foreign  Missionary  Societies  to  aid  in  propagating  the  Holy,  religion  of 
Jesus  Christ."  Held,  that  extrinsic  evidence  of  the  facts  known  to  the 
testator  at  the  time  he  executed  the  will,  the  names  by  which  the  mis- 
sionary societies  were  called  by  him,  and  the  religious  society  with  which 
he  worshipped,  his  interest  in  sny  particular  missionary  society,  and  the 
contributions  which  he  made  for  missionary  purposes,  was  admissible  to 
identify  the  societies  intended.  A  bequest  to  a  missionary  society,  "  to  aid 
in  propagating  the  Holy  religion  of  Jesus  Christ,"  is  valid.  Hinckley  v. 
ThaUher  (189  Mass.  477^,  719. 

3.  Devise  —  remainder — repugnancy.]    A  testator  devised  a  residuum  of 

real  estate  to  his  wife,  continuing,  "  But  on  her  decease  the  remainder 
thereof  I  give  and  devise  to  my  children,"  etc.  Held,  that  the  wife  took 
a  fee,  and  the  remainder  was  void.     Mitchell  v.  Iioree  (77  Me.  428),  781. 

4.  — ^for  ]i£»— death  of  devisee  before  testator.]    A  wife  devised  all  her 

property  to  her  husband  for  life,  and  provided  that  if  he  survived  her. 
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the  same  slioald  go  at  his  deatb  to  her  step-danglrter.  The  horiMnd  died 
before  the  wife.  Held^  that  the  wife  was  inteetafce.  6Vteon  t.  SB^fmowr 
(162  Ind.  465).  668. 

6.  luanity  —  pretnmptioiis.  J  The  testator  is  presumed  to  have  been  sane,  bat 
when  habitual  and  fixed  insanity  prior  to  the  making  of  the  will  is  shown, 
the  burden  of  proof  is  then  shifted.     (yikmneU  r.  Ro^Sger  (76  Ala.  982). 


6.  Iiegatae  —  fubrogation  to  oredllan  —  pa3riiient  oat  o£  realtsr.]    A  legatee 

whose  legacy  has  been  absorbed  in  payment  of  the  debts  of  the  testator, 
may  have  it  out  of  undivided  realty  by  subrogation  to  the  rights  of  cred- 
itors.    Hope  V.  WOkiMon  (14  Lea,  21),  149. 

7.  Power  to  lease  —  perpetuity — restraint  of  aUenafeion.]    A  will  devised 

property  to  a  certain  trustee  and  his  personal  representatives,  to  hold  for 
the  use  of  the  testator^s  son  during  his  life,  and  for  the  use  of  his  children 
after  his  death,  with  power  to  the  trustee,  but  not  to  his  representatives,  t» 
lease.  HM,  that  a  lease  for  ninety-nine  years,  renewable  forever,  was 
not  void.     CoUhta  v.  Foley  (66  Md.  198),  906. 

8.  Roforence  to  extraneous  writing.]    A  will  was  written  on  the  first  and 

third  pages  of  a  sheet  of  paper,  and  signed  at  the  end  of  the  third  page. 
In  a  devise  to  A.,  on  the  third  page,  numbered  "4th,"  certain  words  de- 
scribing  the  property  devised  were  erased,  and  the  words  "  See  next  page  ** 
were  there  interlined.  On  the  fourth  page  was  an  unsigned  clause,  num- 
bered "  4th,''  making  a  bequest  to  A.,  and  additional  bequests  to  others. 
The  draftsman  testified  that  the  erasure  and  interlineation  and  the  wilting 
on  the  fourth  page  were  made  by  him  by  testator's  direction,  prior  to  the 
signing,  and  he  identified  the  clause  on  the  fourth  page  as  the  subject  of 
referenoe  on  the  third  page.  AU,  that  the  eianoe  on  tbe  fourth  page  was 
part  of  the  will.     Baker'i  Appeal  {WT  Pttin.  St.  881),  478. 

9.  Provision  for  accountant.]    The  testator  in  his  will  requested  the  plaintiff 

to  keep  the  accounts  of  liis  exeentor  and  assist  in  the  settiement  of  the  es- 
tate, and  provided  a  certain  salary  for  him.  jBMei,  not  a  legacy,  but  a  con- 
tract, for  breach  of  which  an  action  would  lie.  ffarkar  v.  Smith  (41  Ohio 
St.  286).  80. 

10.  Revocation  by  marriage — stalate.]  Under  a  statute  prescribing  the 
modes  of  revoking  a  will,  and  recognising  revocation  "  implied  by  law 
from  subsequent  change  in  the  oondition  or  eireumstaneesof  the  testator," 
a  woman's  will  is  revoked  by  her  subsequent  marriage.  8mm  v.  Efam- 
mond  (188  Mass.  ^,  255. 

11.  Trust — lifo  estate  —  partnership  profits.]  A  will  created  an  estate  for 
life  in  the  residue  with  remainder  over.  Shortly  before  death  the  testa- 
tor formed  a  partnership,  to  be  carried  on  for  three  jrears,  even  if  he 
shouM  die  sooner.  Meld,  that  the  profits  went  te  the  life-tenant  as  in* 
come,    ffeiffhe  v.  LitHg  (68  Md.  801),  610. 

WITNESS. 
See  CONSTrrimoNAL  Law,  46;  STATim,  1. 
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WORDS. 
^*  Bosineu  or  ▼ooatioiL'']    See  Statdtb,  19. 
"  Debt."!    See  Statute.  608. 
"  Growing  crops."]    See  Constitutional  Law.  dOQL 
"MaHtifM^tarer."]    ^«  Statute,  103. 
*  -Merchant  or  trader."]    See  Statute,  759. 
"  NeceMdty."]    See  Sundat,  883. 
'*  Passenger."]    See  Railroad,  70S. 
«  Person."]    See  Statute,  242. 
'■Pmumptloiis."]    Bee  Deed,  646l 
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